This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


/ 


REPORT" 

OF 

CASES 

ARGUED  AND  DETERMINED 
IN 

Cfie  Court  of  jBimjj'^  *eru|b» 

WITH   TABLES   OF  THE  NAMES   OF  THE   CASES 
AND   THE   PRINCIPAL   MATTERS. 


•  BY 

GEORGE  MAULE  and  WILLIAM  SELWYN,  Esqrs. 
OF  Lincoln's  inn,  barristers  at  law. 


Sii  €rgo  in  Jure  amliJinU  hid  legilinue  pique  usuata  in  rtims  causisque 
dnum  itquabSitatis  camervatio*  Cicbro. 


VOL.     IV. 

Containing  the  Cases  of  Easter,  Trinity,  Michaelmas,  and  Hilary 
Terms,  in  the.55th  and  56th  Years  of  George  III.     1815,  1816. 


LONDON.* 
printed  by  a.  strahan, 

LAW-PRIKTER  TO  THE  KINo't  MOST  EXCELLENT    MAJESTY; 

FOR  J.  BUTTERWORTH  AND  SON,  LAW-BOOKSELLERS,  FLEET-STREET, 
AND  J.  COOKE,  ORMOND  QUAY,  DUBLIN. 

1817.        . 


UBIARY  OF  VIE 
LEU.'ID  Cl^  :FORD  Jh.  u.;;'/ERSITY. 

JUL  15  ^"01 


JUDGES 

OjT  THE 

COURT  OF  KING'S  BENCH, 

Dttring  the  Period  of  these  REPORTS. 

Edward  Lord  Ellenbgrough,  C.J. 
Sir  Simon  Le  Blanc»  Knt. 
Sir  John  Baylet,  Knt 
Sir  Henry  Dampier,  Knt. 

ATTORNEY-GENERAL. 

Sir  William  Garrgw. 

solicitor-general. 
Sir  Samuel  Shepherd. 


A  2 


TABLE' 


OP  THE 


CASES    REPORTED 

IN  THIS  FOURTH  VOLUME. 


N.  B.   Those  Cases  which  are  prmted  in  Italics  were  cited  from 

MS.  Notes. 


A 


A  BITBOL,  Sebag  a,  1^462 
XA  Aldricfa,  Cottle  9.  175 


Andenon^  Gbrdiaii],  «. 
v.HtmA. 

Ashton-under-Lyne^  Inhabit 

tants  o^  Rex  v. 
Astey  o.  Emeiy 

B 
Bacon,  Roe  v. 

aOejr  v.  Warden 
Baker,  Harris  v. 
Barber,  Cowie  t;. 
Barford,  Doe  u 
Barnard,  Baskett  v. 
Barzey,  Rex  v. 
Baskett  v.  Barnard 
i  V.  Clive 
J  V.  Winstanley 
Beardmore  v.  Phillips 
Beckett  o.  Hardcsi 
Bedford^  Roet?. 
fiosanquet  v.  Fillis 
Bow,  £ihabitantaoi&  Rex  v. 


S7« 

357 
262 


366 

400 

27 
16 

10 

330 
251 

330 

13 

429 

»73 

I 
36% 

383 


Bradford,  Inhabitants  of. 

Rex  V. 
Brewer,  Doc  v. 
Bruce^  Warwick  v. 
Bidlard  v.  Harrison 
Bunco,  I^amb  v. 
Bargess  v.  Clements 
Bomett,  Rex  v. 
Butler  V.  Cohen 


Page3i7 
300 
140 
187 
^75 

272 
334 


Boinies8,Inhabitantsol^  Rat;.  2 1  o 


Carruthers  «.  Sydebotham 
Carstairs  t;.  Stein 
Chase  v.  Joyce 
Chenhalls,  Uoe  v. 
Claydge  V.  Dalton 
Qayton,  Sir  W.,  Jones  t;. 
Cleasby,  Morris  v. 
Clements,  Burgess  v. 
Clerk,  Trinity  House  v. 
Clive^  Bass  u 
Cock,  Rex  v. 
Cohen,  Butler  v.  . 
Commerell,  Rex  v* 
Cottle  V.  Aldrich 
Cowie  V.  Barber 


77 
192 
41a 

^3 

225 

349 
S66 

288 

13 
71 

334 
203 

>7S 
16 

COK 


Yl 


TABLE  OF  THE  CASES  REPORTED, 


Cox  V.  May  Page  151? 

Creedi  Doe  t?.  371' 

Curtis  V.  Liresay  iptf 

D 

Dalton,  Claridge  v.  226 

Dansey,  Usher  v.  94 

V.  Griffiths  61 

De  Silvale  v.  Kendall  37 
Devon,  Justices  o^  Rex  v.      421 

Doe  V.  Barford  10 

V.  Brewer  300 

V.  Creed  371 

V.  Godwin  .    26s 

—  V.  Lyford  55* 

■    V.  Prestwidge  1 78 

^  V.  Lady  Smythe  347 

Duncaoy  Lord,  v.  Mitchell     105 

E 

East  India  Company,  Direc- 
tors o(  Rex  V. 
Eccles  t;.  Holland 
Elwall,  Stephens  o. 
Emery,  Ast^  v. 
Ewestace,  Fenny  o. 
£xon  V.  Russell 
Ex  parte  Jones  and  Others 
Eyles  V.  Warren 


279 

233 
259 
262 

505 

450 
^74 


Fenny  v.  Ewestace  58 

Fillis,  Bosanquet  v*  329 

Ford  V.  Racster  '130 

Freeman  v.  Phillipps  and  An* 
other  486 


Olennie,  Mair  v. 
Godwin,  Doe  o. 
Goodright  v.  Jones 
— — —  V.  Mark 
Graham  v.  Anderson 
Griffiths,  Dansey  v. 

12 


240 

265 

88 

30 

371  I 


H 

Hamborougfa  p.  Wilkie  Page  474 
Harcourt,  Ramsbottom  v.  585 
Harden,  Beckett  v.  i 

Harringwordi,  Inhabitants  o( 

Rex  V.  350 

Harris  v.  Baker  27 

tn  Lloyd  169 

Harrison,  Bmhird  v,  387 

Hardngton,  Inhabitants  oi^ 

Rexo.  559 

Hartley  u  Wilkinson  25 

Haynes,Rexo.  214 

Heath,  Anderson  v.  303 

Henderson,  M'lver  v«  576 

Hoar  V.  Mill  470 

Hobday,  "^^^Ison  v»  120 

Holland,  Ecdes  v.  233 

Holt  V.  Meddowcroft  467 

Holworthy,  Whitechurch  v.  340 
Homershiun,  Payler  0.  423 

Homdon-on-the-HiU,  Rex  u  562 
Hudson  and  Others  o.  Robin- 
son 476 

3^8 


Hunt  V.  Pasnum 


Innes,  Smith  v» 


Jiffgs,  Webb  v»    , 
Jomison,  Rexo. 
Jones,  Ex  parte 
,  Goodright  V. 

V.  Sir  W.  CUyton 

V.  King 

Joyce,  Chase  9. 

K 

Kendall,  De  Silvale  «. 
Kin^  Jones  v. 
Kingdon  v.  Nottle 


3<J» 


113 

450 
88 

349 
188 

41a 


37 
188 

53 

I^onb 


TABLE  OF  THE  CASES  REPORTED. 


vn 


I^unb  VI.  Bonoe 
Lambert,  Freeman  v. 
lireujf  Curtis  o. 
Uojd,  Harris  o. 

Rowcroft  V. 


Page  275 

234 
196 
169 

457 

Louj^unaiiy  Oliverson  v*  346 
Ljfiirdy  Dee  o.  550 

M 

H'Doog^  tn  Royal  Excfa. 

Amot.  Coinp.  503 

M<I?er  V.  Hendenon  576 

Mair  v.  Olennie  240 

Mann,  Rex  0.  337 

Milk,  Goodright  v.  30 

Manden,  Rexv.  163 

May,  Ccnco.  151 

Meddowcroft,  Hdt  o.  467 

Middlesex,  Sheriff  of,  Rex  p.  427 

Mik%Ro8evt.  loi 

IGD,  Hoar  v.  470 
Mitchell,  lid.  Duncan  v.        105 

Morris  v.  Cleasby  g66 

Morton,   Inhabitants  of. 

Rex  XK  48 

Moses  VL  Norris  397 

l^nby,  Yonng  v.  1 83 


N 

Newnum  o.  Newman 
Norris,  Moses  1;. 
Nottle,  Kingdon  v. 

O 

OKirerson  vl  Loughman  346 


66 

397 
53 


Pasman,  Hnntty. 
Patterson  v*  Ritchie 
Payler  c  Homerriiam 
Flullips,  Beardmore  o. 
»  Freeman  r. 


328 

393 
423 
'73 
486 


Power  V.  Whilemore 
Prestwidge,  Doe  v. 


Page  141 
178 


Racster,  Ford  v. 
Ramsbottom  t>.  Haroourt 
Rawstome  v.  Wilkinson 
Rex  V.  Ashton-mider-Lyne, 
Inhabitants  of    "^ 


130 

S85 

256 

357 
253 


—  t^.  Bara^ 

—  V.  Bow,  Inhabitants  of  383 

—  ».  Bowness,  Inhabitants 

of  210 


317 
272 

71 
203 
421 

279 

350 

559 
214 


— —  V.  Bradford 

— •  V.  Burnett 

».  Cock 

— —  V.  CommereQ 

V.  Devon,  Justices  of 

».  Directors  of  East  In- 
dia Company    ' 

— —  V.  Harringworth,  Inha- 
bitants  of 

-—  t'.  Ha^tington,  Inhabi- 
tants of 

V.  Haynes 

■  '     '  v.  Homdon«on-tbe-Hill  562 

—  V.  Johnson  515 

■  p.  Mann  337 

■  ■  V.  Marston  163 

V.  Middlesex,  Sheriff  of  427 

— -»  V*  Morton,  Inhabitants 
of  48 

— -p.  St.  Marmret,  West- 
minster, Churoiwardens  of  250 

— ^«.  St.  Maij,  Lambeth, 
Inhabitants  of 

— —  V.  St.  Nicholas,  Roches- 
ter, Guardians  of 

-— »•   South   Lynn,    All- 
Saints,  Inhabitants  of 

V.  Standard  HBll,  Inha- 
bitants of 

V.  Sutton 

•— ^-  ».  Tholnas 
'   V.  Tower 


3'S 
3*3 
354 


37* 
53a 
442 
161 
Rex 


vm 


TABLE  OF  THE  CASES  REPORTEIX 


Ulex  Vk  VantaadkUo  Page  73 

V.  Wadley  5P8 

»•  Welbank  222 

».  Worcester,  Bishop  of  415 

t?.  York,  West  Riding, 

Justices  of  326 

■        V.  Yspytty,  Inhabitants 

of  52 

Ritchie,  PatteMon  v.  393 

Robinson,      Hudson     and 

Others  v.  476 

Rock,  Thompson  v.  338 

Roe  V.  Bacon  366 

V.  Bedford  362 

-^ V,  Chenhalls  23 

Rose  v.  Miles  loi 

Rowcroft  V.  Lomas  457 

Royal  Exchange  Assurance 

Company,  M^Dougal  a  503 
Russell,  Exon  v.  505 


St  Mai^garet,  Westminster, 

Rex  V.  250 

St«  Mary, .  Lambeth,  Rex  v.    315 
St«  Nkholaa,  Rochester,  Rex 

462 
360 

347 


V. 

Sebag  V.  Abitbol 
Smith  V.  Innes 
Smy the,  Lady,  Doe  v. 
South  Lynn,  All-Saints,  In- 
habitants of.  Rex  V.  354 
Standard  Hill,    Inhabitants 

of,  Rex  V.  378 

Stein,  Corstairs  «.  194 

Stephens  v.  Elwall  259 

Sutton,  Rex  v.  532 

S^debotham,  Carnithers  t^«        77 


Tarleton  t?.  Tarleton  20 

Thomas,  Rex  v.  442 


Thompson  v.  Rock  Page  33  8 

Thorley,  Wilkinson  v*  33 

Tower,  Rex  v.  x<f  i 

Trinity  House  v.  Clerk  7,99 

Truman  v.  Lambert  934 


U 
Usher  v.  Dansey 


Vantondillo,  Rex  v* 

W 

Wadley,  Rex  v. 
Warden,  Bailey  v, 
Warren,  Eyles  v, 
Warwidc  v,  Bruce 
Webb  V.  J^gs 
Welbank,  £ex  v, 
Welsh  V.  Welsh 
Whitechurch  v.  Holworthy 
Wfaitmore,  Pcfwer  t;. 
Wilkie,  HamlK)reugh  v. 
Wilkinson,  Hartley  v. 

,  Rawstorne  v. 

r.  Thorley 

Williams  v.  WilUams 
r^,  Bates  v. 


94 
73 


So9 
400 

174 
140 

113 

332 

340 
141 

474 

33 

497 
429 
120 


Wilson  V.  Hobday 

Worcester,  Bishop  of,  Rex  c  415 


York,  West  Riding,  Justices 

of,  Rex  V.  3^6 

Yoiteg  V.  Munby  183 

Yspytty,  Inhabitants  of.  Rex 
V.  52 


II 


CASES 

ARGUED  AKo  DETERMINED  1815. 


m  TBB 


Court  of  KING'S  BENCH, 

IV 

Easter  Term, 

In  the  Fifty^fifth  Year  of  the  Reign  of  George  III. 


Beckett  and  Another,  Assignees  of  Mary 
GouiJ>9  Widow,  a  Bankrupt,  against  Hau* 
DEN  and  Another,  (a) 

nrHOMAS  Lucas  Wheeler^  hemg  seised  in  fee  of  °5^Jfif«  7  ^• 
2  .         .  .  of  all  his  plant- 

certain  estates  and  pkntations  in  the  island  of  ations,  lands, 

Sl  Christopher^  by  his  will,  dated  the  ist  oi  February  groet,  slaves!) 

cattle  ptanta- 
6oas,  stock,  tttentUs,  and  hcredkameats  in  tke  island  of  Sl,Kin$t  to  hold  to  J.  B.,  his 
heirs,  cxecoton,  &c.,  according  to  tbr  nature  a«d  quality  thereof*  to*the  use  that  fV,  B. 
should  hare  one  clear  annuity  or  rent-charge  of  150^  for  his  life,  to  be  issuing  out  of 
said  planutions,  ftc,  and  sobtcct  to  and  chargeable  as  aforesaid  to  the  use  of  7.  B.,  his  heirs, 
dccators,  Sic  according  to  the  nature  and  qoality  of  tne  premises.  Codicil,  reciting  the 
death  of  fT.  JL,  devised  the  said  annuity  to  trustees  in  trust  for  M.  G.  for  lire,  to  be  raised 
out  of  his  said  plantations  and  estates,  and  paid  in  same  manner  and  with  like  remedies 
as  directed  in  favour  of  IF,  B»  Second  codicil  revoked  that  part  of  first  in  which  he  had 
given  to  M.  G.  150/.  per  aon^  and  instead  thereof  he  gave  %ol,  per  ann.  to  Af.  G,  for 
lifcw  Third  codicil  revoked  that  part  of  will  in  ^hich  he  devised  to  J»  B.  all  his  estate 
and  pcoperty  in  St.  KUtt^  and  declared  the  same  void,  and  gave  apd  bequeathed  the  said 
property  to  J.  P.  in  fee.  Held  that  the  annuity  given  to  M,  G.  by  the  ist  codicil  was 
not  revoked  by  the  last  codicil,  nor  reduced  by  the  %d  oodicil,  the  sul  codicil  not  being 
CKcuted  aooofdiBg  to  the  statute  of  frauds,  which  is  in  force  in  the  said  iiknd  of  Si. 

(«)  TMs  case  wmi  tfgncd  at  Serjeants*  Ian  before  last  Hilioy  term. 

VoL.iy.  B  1786, 


CASES  IN  lEASTER  TERM 
1815.         1786,  daly  executed  to  pass  freehold  estates,  devised 


Beckett 


to  John  Beach  all  arid  singular  his  plantations,  lands,  ten^ 

against        ments,  negroesj  slaves,  cattle  plantations,  stock,  utensilSf 
Harden.  ,   »        .-  .  .     ,    .  -.  y.    ,    . 

and  hereditaments,  with  their  and  every  of  their  appuT" 

"  tenants,  in  the  island  of  Su  Christopher,  to  hold  the  same 
to  tha  said  J.  Beach,  his  heirs,  executors,  administrators, 
and  assigns  respectively,  according  to  the  nature  and 
guality  thereof,  to  the  use  and  intent  that  Win.  Beach, 
brother  of  the  said  J.  Beachj  and  his  coigns,  s/tould  have 
and  take  one  clear  annuity  or  yearly  rent  of  i^oLJbr 
and  during  the  term  of  his  natural  life,  to  be  issuing  and 
*  going  out   of  and  charged  ignm  the  said  plantationSf 

lands,  tenements,  hereditaments,  and  premises  in  the  said 
island  of  St,  Christopher,  and  every  or  any  part  thereof,  to 
be  paid  free  of  all  taxes,  &c.  by  quarterly  pajnneiits,  &jc^ 
and  so  in  proportion  if  the  said  fV.  B.  should  happen  to 
die  before  the  quarter  day,  with  power  of  distress  and  re* 
entry  for  non-payment  of  the  same :  and  as  to  the  said 
plantations,  lands,  tenements,  negroes,  slaves,  cattle  plan- 
tations, stock,  utensils,  hereditaments,  and  premises,  sub* 
ject  to  and  chargeable  as  aforesaid,  to  and  for  the  only 
proper  use  and  behoof  and  benefit  of  the  said  J.  Bead^ 
his  heirs,  executors,  administrators,  and  assigns  respec- 
tively, according  to  the  nature  and  quality  of  the  premises. 
And  the  testator,  after  devising  all  the  residue  of  his 
real  and  personal  estates,  subject  to  certain  charges  and 
upon  certain  trusts,  also  charged  the  said  plantations^ 
lands,  tenements,  negroes,  slaves,  cattle. plaQtations, 
stock,  utensils,  hereditaments,  and  premises,  so  by  him 
given  to  J.  Beach,  but  without  prejudice  to  the  said 
annuity  or  yearly  rent-charge  of  150/.  limited  to  W. 
Beach,  with  the  payment  of  500/.  for  and  towards 
making  good  a  moiety  of  any  deficiency  in  the  funds 
directed  to  be  applied  to  such  charges  and  trusty,  or  in 

case 


IN  THE  Finr-FirtH  Yeae  of  GEORGE  lU. 

<ase  a  less  sum  should  be  sufficient,  with  the  paytnent        1815. 
of  6uch  less  sum,  to  be  raised  by  mortgage  or  sale,  8cc.  '      ■ 

Beckett 

Afterwards  the  testator,  by  a  codicil  to  his  will,  against 
dated  the  27th  oi  March  1789,  duly  executed  to  pass  Garden. 
freehold  estates,  reciting  the  death  of  W.  Beach^  devised 
as  follows :  **  Nam  I  do  therefore  hereby  give  and  be'  i$t  codicil. 
queath  the  annuity  or  yearly  rent^ckarge  of  150/.,  which 
by  my  said  will  was  limited  and  directed  to  be  paid  to 
the  said  W.  Beach,  Jbr  and  during  the  term  of  his 
natural  life^  out  of  all  and  singular  my  plantations^ 
landsj  tenements,  stock,  utensils,  hereditaments,  and 
estates,  situate,  lying,  and  being  in  the  island  of  St. 
Christopher,  to  W.  Withers  and  F.  Fortescue,  in  trust 
for  the  sde  and  separate  use  and  benefit  qflAsxy  Gould, 
wife  qfj  4^«  for  and  during  the  term  of  her  natural  life, 
and  which  I  direct  to  Be  raised  out  of  my  said  plantations 
4md  estates,  and  to  be  paid  by  the  said  trustees,  or  the 
survivor  of  them,  or  his  heirs,  by  even  quarterly  payments, 
on  the  same  feasts  or  days^  and  with  the  same  powers  and 
remedies  in  every  respect  as  the  said  annuity  or  yearly 
rent-charge  was  by  my  said  will  directed  to  be  raised  out 
of  the  said  estate,  and  paid  to  the  said  W.  Beach.^ft/r/n^ 
his  l^e!*  And  he  directed  the  trustees  to  pay  the  same 
to  M.  Gould  or  her  appointee,  free  from  all  controul  of 
her  husband^  &c.,  and  thot  her  or  their  receipt  should 
be  a  sufficient  discharge.  And  firom  and  immediately 
after  the  decease  of  3f.  Gould  he  thereby  gave  tlie  like 
annul^  or  yearly  sun^  of  150/.  to  the  said  trustees  and 
their  heirs,  in  trust  for  the  benefit  of  W^  Gould,  second 
ion  of  the  said  M.  Gould,  for  and  during  the  term  of 
his  natural  life,  and  which  he  thereby  charg^  upon 
his  said  plantations  and  estates  in  the  said  island  of 
Stf  Christopher,  and  every  part  thereof,  and  directed  the 
same  to  be  paid  thereout  to  him  by  even  quarterly  pay- 
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meats  on  the  same  days  or  timeS)  and  with  the  same 
powers  and  remedies  in  every  reqiect  as  the  said  an- 
nuity or  yearly  sum  of  i^oL  was  in  and  by  his  will 
limited,  directed,  or  appointed  to  be  paid  to  the  said 
W.  Beach  during  his  life;' and  if  the  said  W.  Gould 
should  be  under  21  at  the  time  of  his  mother's  decease^ 
then  a  sufficient  part  thereof  for  his  maintenance  and 
education  during  his  minority,  and  the  residue  to  be 
laid  out  at  interest,  and  accounted  for  when  he  should 
come  of  age.     And  he  thereby  also  revoked  the  ap- 
pointment of  T,  Phanmer  as  one  of  the  executors  of 
and  in  his  said  will,   and  appointed  the  said  W.  Wi'^ 
ihers  and  J.  Fortescue  executors  of  his  said  will,  in 
platoe  of  the  said  W.  Beackj  deceased,   and  the  said 
T.  PlummeTj  and  subject  to  the  several  alterations  and 
revocations  thereinbefore  made,  he  in  every  other  re* 
q^ect  ratified  and  confirmed  his  said  last  will,  and 
directed  that  to  be  added  as  a  codicil  thereto.     After- 
wards the  testator,  by  another  codicil>  dated  the  28th 
of  October  1 790,  and  vihich  was  pMished  by  him  in  the 
pr^seme  of  one  witness  only^  revoked  and  made  void 
that  part  of  the  former  codicil  in  which  he  had  ^ven  to 
M.  Goiddy  and  after  her  death  to  her  2d  son  W*  Ooidd 
for  his  life  1502.  periUHk,  and  instead  thereof  he  gave 
the  sum  of  zoL  per  ann.  only  to  the  said  M.  Gotdd  for 
her  life^  and  not  to  be  continued  to  her  said  2d  son 
JV*  Crotdd  after  her  death.     Afterwards  he  made  a  3d 
codicil  to  his  wll,  dated  the  30th  of  December  1790, 
duly  executed  to  pass  freehold  estates,  which  codicil  is 
as  follows :  "  /  Thomas  Lucas  Wheeler  do  revoke  that 
part  of  my  will  in  which  I  gave  and  devised  to  John 
Beach  all  my  esiate  and  property  in  the  island  ofBt. 
Kitts,  and  do  declare  by  this  codicil  to  wy  said  will  thai 
the  said  bequest  is  made  null  and  voids  and  I  give  and 

JO  bequeath 
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hepteath  the  said  prcpeHy  in  tke  said  island  of  St.  Kitts  1815. 
ia  n^  invakuxNeJHend  Joseph  Baice^  Esq.  to  kirn  and 
Us  heirs  Jot  ever**  Hie  statute  of  frauds  and  perjuries  anainu 
was,  at  the  date  of  the  ad  codicil,  and  still  is  in  force 
kk  the  island  of  St.  Christopher.  The  testator  died  in 
Jiaie  1792)  and  M.  GoM  assigned  the  annuity  to  Tho^ 
mas  Ifotkmays  by  way  of  mortgi^  by  indenture^  on  the 
16^  January  1796,  and  in  September  1797  was  duly 
dadared  a  bankrupt,  and  the  [daintiffii  are  the  as- 
signees. Afterwards,  by  order  of  die  Lord  Chancellor, 
the  annuity  and  all  arrears  thereof  were,  at  the  in- 
stimee   of    T.  HoUoway^    and   with    the   consent  of  « 

the  plainti£EB,  put  up  to  auction,  and  the  plamtifi, 
as  such  assignees,  became  the  purchasers,  in  trust  for 
themsdves  and  the  other  creditors;  and  by  indenture, 
dated  the  17th  of  March  1801,  between  the  said  T. 
HoUaway  of  the  one  part  and  the  plaintiffs  of  the 
other,  the  said  annuity  and  all  arrears  were  assigned 
to  the  plaintiffi  absolutely  in  trust  for  themselves 
and  the  other  creditors  of  the  said  bankrupt.  The 
plainti£Bs  as  such  assignees,  filed  their  bill  in  Chancery 
against  the  defendants  ^.  Harden' Vivyii  Joseph  Paice^ 
to  cosapA  payment  of  die  said  annuity,  and  upon 
the  hearing  of  the  cause  the  Master  of  the  Rolls 
directed  this  case  to  be  submitted  to  this  Court  for 
their  Opinion  upon  the  following  quesdon : 

Whether  the  annuity  of  150/.  mendoned  in  the  will, 
and  given  by  the  ist  codicil  of  ttie  teftator  to  M.  Qoidd^ 
was  revoked  or  reduced  by  all  or  any  of  the  subsequent 
codicils. 

J.  Warren,  for  the  plaintiffs,  aigued,  ist,  diat  die 

amniity  to  M.  Gould  was  not  revoked  by  the  sd  codicil, 

'  B3  by 
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1 815.        by  reason  that  the  annuity  was  primarily  diarged  upon 
the  land,  and  therefore  the  2d  codicil  was  not  wfeU 

Beckett 

ugaiftst  executed  to  revoke  it,  That  the  annuity  to  M.G*  was 
primarily  charged  on  the  land»  he  said»  was  plain  from 
the  will,  which  gave  it  to  W.  B.  to  be  issuirig  and  going 
Old  of,  and  charged  tgxm  the  plantations,  lands,  &C9  aQd 
the  1st  codicil  gives  the  annuity  to  Jf.  G.  which  was  by 
the  will  given  to  W.B.'  And  so  the  2d  codicil  is  not 
well  executed  to  revoke  it ;  because  the  rul^  as  laid 
down  by  Lord  Hardvaicke  in  BntdeneU  v.  Bought 
ton  {a),  is,  ^^  that  as  no  devise  of  lands  can  be  made  but 
with  such  solemnity  as  is  directed  by  the  statute  of 
frauds,  so  it  is  equally  clear,  where  a  sum  of  money  is 
given  originally  and  primarily  out  of  land,  a  will  with 
that  charge  must  be  executed  with  the  same  solemnity ; 
a^d  the  rule  is  the  same  with  respect  to  a  revocation 
of  a  sum  of  money  charged  by  a  will  upon  lands; 
it  must  be  revoked  in  the  same  manner."  At  all 
events,  supposing  the  2d  codicil  to  have  any  efiect 
at  all,  it  can  only  have  the  effect  of  reducing  the 
annuity  from  150/.  to  20/.  Next,  Whether  the  an- 
nuity to  M.  G.  was  revoked  by  the  last  codicil^  may 
be  considered  in  two  ways;  ist.  Whether  the  ex- 
press words  of  revocation  extend  to  it;  adly,  Whe* 
ther  it  is  impliedly  revoked  by  force  of  the  subse- 
quent general  devise  to  «7.  Paice  and  his  heirs*  ist. 
The  express  words  of  revocation  in  the  last  codicil 
only  extend  to  that  part  of  the  will  by  which  the  estate 
&c.  is  devised  to  J^  B. ;  but  the  annuity  is  given  to 
M.  G.  in  ^  different  part  of  the  will,  viz.  the  ist  codiciL 
2dly,  The  general  devise  to  J.  Paice  is  not  an  impUed 
revocation  of  the  annuity,  because  the  rule  of  law  is^ 
that  a  subsequent  devise  shall  not  revoke  by  implicadon 

(a)  ^Aik,%y%, 

15  apre^ 
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tt  preceding  devise,  unless  it  be  inconsistent  with  it.         18x5. 
But  there  is  no  inconsistency  in  the  devise  of  the  an-        ' 

Beckett 

nnity  to  M.  O.  and  the  subsequent  devise  to  J.  P.  and  against 
his  heirs,  because  a  cliarge  upon  the  laud  may  well 
stand  with  a  devise  of  the  fee.  And,  according  to 
Welcden  v.  Elkington  {a\  Paramour  v.  Yardley  (A),  even 
if  the  devise  of  the  fee  had  come  first,  and  the  charge 
afterwards,  it  would  have  been  good ;  because  it  is  the 
office  of  the  Court  so  to  marshal  the  words,  that  the 
one  part  may  be  omsistent  with  the  other.  Therefore 
if  A^  seised  in  fee,  devise  to  B.  and  his  heirs,  and  after* 
wards,  in  the  latter  part  •f  his  will,  devise  a  rent  out  of 
the  land  to  C,  this  shall  be  a  good  devise  of  the  rent  to 
C  and  of  the  land  to  J3.,  for  the  devise  of  the  rent  shal^ 
be  construed  to  precede  the  devise  of  the  land,  by  which 
means  all  repugnancy  shall  be  avoided.  A  fortiori  the 
devise  cf  the  annuity  in  this  case  shall  be  good,  where 
the  testator  has  himself  marshalled  the  order  of  devise^ 
making  the  lesser  to  precede  the  greater.  And  heie  the 
will  and  codicils  are  to  be  taken  together  as  one  in- 
stmmenty  and  the  codicils  are  not  like  a  second  will, 
dioug^  even  if  they  were,  Ccnoard  v.  Marshal  (r),  re- 
o^pized  by  Lord  Hardwicke  in  WiUet  v.  Sandfbrd  {d)j 
IS  a  strong  authority  to  shew  that  this  would  not  be  a 
revocation.  So  in  Lamib  v.  Parker  {e)  a  subsequent 
demise  of  lands  was  held  not  a  revocation  of  a  prior 
devise  of  them.  And  as  there  is  not  any  inconsistency, 
neither  is  there  any  intent  apparent  in  the  last  codicil 
to  revoke  the  annuity ;  all  that  appears  is  that  the  tes- 
tator intended  tQ  give  to  Jl  P.  the  same  estate  that  he 
had  taken  from  J.  jB.,  i.  e.  an  estate  charged  with  the 

(r)  %  Farn>49S'    8  Hn,  140.  Derise,  R.^  ft,  16.    z  Br,  P,  C,  1 6a 
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1815*        amiuity;  and  therefore  J.  P.  is  a  trustee  for  the  amnii* 
^'*~        tent  in  like  manner  as  J.  B*  was  before  bim;  hot  it  is 

Bkckctt 

against  '  %  fole  tfaat  the  substitution  of  one  trustee  for  an* 
other,  though  it  revoke  the  legal  estate  which  supports 
the  trust,  shall  not  revoke  or  alter  the  trust  itself,  (a) 

Taddjf^  oontrd,  admitted,  upon  the  authority  of 
PlaaxL  and  the  other  cases,  that  the  Court,  in  constni«> 
ing  a  will,  may  so  order  the  reading  of  it  as  to  give 
eBfect  to  devises  apparently  inconsistent;  also  that  a 
subsequent  devise  is  not  an  implied  revocation  of  a 
preceding  devise^  unless  there  be  some  inconsistency 
either  in  law  <x  Eetct  between  them,  Still,  however,  he 
maintained  that  the  last  codicil  xevoked  the  annuity 
given  to  M.  G.  by  the  firsL  The  knguage  of  the  tes- 
tator in  the  last'codicil  is  express  to  that  efiect,  he  r^ 
vokes  that  pari  of  his  will  in  which  he  daised  all  hie 
esiate  to  J.  B.,  and  dedares  the  same  to  be  ntdl  and 
void.  Now  the  annuity  given  to  fV.B.  was  given  to 
^  him  in  that  part  of  the  will  by  which  the  testator  de^ 

vised  all  his  estate  to  J*  jB.,  and  was  in  effect  a  part  of 
that  estate;  and  what  is  the  annuity  to  HL  G.  but  the 
very  same  that  was  before  given  to  ^  J3.  ^  Therefore^ 
if  the  estate  df  J.  B.  be  revoked,  shall  not  the  annuity, 
which  is  part  of  the  estate^  be  revoked  also  ?.  It  can 
<mly  subsist  by  way  of  rmi-diarge  ap<m  the  eitate  of 
J.  B^  consequently,  when  the  estate  is  destroyed  the 
rent-Kdiarge  is  at  aa  end,  there  being  nothing  left  upon 
which  it  can  operate.  But  nesKt,  if  it  were  doobtful 
i^n.theeiqsressstenns  of  revocatioii,  it  is  dear  that  the 
devise  to  J.P.  amounts  to  an  implied  revocation;  be* 

(«}  9rm  V.  ^HM I  ra.  178.  itt. 

cause 
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came  the  testator,  after  having  revdced  his  former  1815. 
devise^  which  was  a  devise  to  a  particular  use,  devises  — — 
the  estate  generally  without  any  use  to  «f.  P.  in  fee.  aimna 
And  how  is  it  consistent  with  such  a  devise  to  say  that 
the  estate  of  «/•  P.  shall,  notwithstanding,  be  subject  to 
the  use?  As  well  might  it  be  said  that  if  the  testator 
had  merely  revoked  his  former  devise  without  any  fresh 
devise,  the  estate  would  have  descended  to  the  heir  sut> 
ject  to  the  use.  Then  if  the  devise  in  the  last  codicil 
to  J.  P.  be  a  firesh  gift  of  the  estate^  and  not  a  mere 
substitution  of  one  trustee  for  another,  but  the  legal 
eatate  be  thereby  altered,  it  seems,  from  Goodtitie  v. 
Ohmf  (a),  that  the  efiect  of  it  is  to  annul  the  former 
devise.  Lastly,  Whether  the  annuity  given  by  the 
1st  codicil  to  Af.  6.  be  revoked  in  toto  or  not,  at 
least  it  is  revoked  pro  tanto  by  the  ad  codicil,  and 
IS  good  only  for  20/.  For,  as  in  the  case  of  BrudeneU 
V.  BoNghUm  {b)y  so  this  annuity  is  to  be  taken  originally  1 
as  personal,  notwithstanding  it  is  also  charged  on  the 
land;  and  so  it  may  be  modified,  and  consequently 
revoked  pro  tanto  by  the  2d  codidl,  altliough  the 
2d  codicil  be  not  executed  according  to  the  statute 
of  frauds.  In  like  manner,  i£  the  land  be  charged  by 
the  will  generally  with  the  payment  of  legacies,  a  00^ 
dicU  not  executed  according  to  the  statute  will  never- 
theless be  good  to  pass  new  l^racies  or  revoke  old  onesy 
and  yet  they  are  a  charge  on  the  land,  Masters  v. 
Masters  (c),  Buckeridge  v.  /iignn»  {d%-fikedden  v.  Good-- 
ridt{e)j  Base  v.  Cum^ighamem  {J'y 
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c7.  Warren^  in  reply,  denied  that  the  annuky  to  M.  G« 
was  personal,  being  charged  on  the  estate,  and  not  on 
any  thing  sq)arate  from  the  estate ;  and  therefore  it  fell 
within  the  distinction  of  being  primarily  charged  on 
land,  though  incidentally  the  personalty,  in  combina- 
tion with  the  land,  was  liable,  whereas  in  BrudeneU  t. 
Boughion  the  testator  charged  all  his  real  and  personal 
estate. 

Cur.  adv.  vuU. 


The  following  certificate  was  sent : 

THIS  case  has  been  argued  before  us  by  counseL 

We  liave  considered  it,  and  are  of  opinion  that  the 

annuity  of  150/.  mentioned  in  the  will,  and  given  by 

the  1st  codicil  of  the  testator  to  mary  Gould^  was  not 

revoked  or  reduced  by  all  or  any  of  the  subsequent 

codicils. 

Ellekborough. 

S.  Le  Blanc. 

aSth  February  1815.  J.  Bayley. 


April  13th. 


DbX)  on  the  Demise  of  White,  against  Harford 
and  Another. 


y.B,  murried 

and  afterwards 

made  his  will 

and  devised  to 

his  niece,  and 

afterwards  died, 

kaving  his  wife 

cnseint  with  a 

daughter.which 

was  unknown 

to  him :  Held 

that  the  birth 

of  the  daughter 

was  not  a  relocation  of  the  wilL 


A  T  the  trial  of  tliis  ejectment,  before  Heath  J.,  at  the 
last  Cambridgeshire  assizes,  the  case  was  this : 
The  plaintiff  claimed  mider  the  will  of  one  J.  Bonteel^ 
who,  being  seised  in  fee  in  1791,  married,  and  in  1792 
made  his  will,  and  devised  the  premises  in  question  to 
his  niece,  from  whom  the  plaintifiP  derived  title..  J.  B» 
died  leaving  his  wife  enseinti  which  iras  unknown  to 


•ith«r 
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ather  of  them  at  the  time  of  his  death,  and  afterwards  1815. 
the  wife  was  delivered  of  a  daughter,  firom  whom,  as 
heir  at  law,  the  defendants  derived  title.  And  the 
question  was.  Whether  this  alteration  of  circumstances 
was  an  implied  revocation  of  the  wilL  The  learned 
Judge  ruled  that  it  was  not,  and  there  was  a  verdict  for 

the  plpinriflf^ 

And  now  Blossei  Seijt  moved  for  a  nonsuit,  and 
submitted  that  the  birth  of  a  posthumous  child,  where 
the  testator  dies  childless,  was  such  an  alteration  of  cir-- 
cumstances  as  ought  to  be  deemed  in  law  a  presump- 
tive  revocation  of  his  will.     According  to  Doe  v.  Lan^ 
casMre  (a),  marriage  and  the  birth  of  a  posthumous 
child  amounts  to  a  revocation;  and  though,  according 
to  Shepherd  v.  Shepherd  (ft),  it  does  not  seem  that  the 
having  a  posthumous  chQd  where  there  are  children 
already  bom  will  singly  suffice  to  raise  such  apresump- 
tion,  yet  where  there  are  no  children  of  the  marriage 
excq>t  the  posthumous  child,  that  works  such  a  total 
change  of  circumstances  as  may  reasonably  afibrd  the 
presumption  of  an  intended  revocation.      And  it  is 
remarkable  that  Dr.  Hajfy  in  his  judgment  in  Shepherd 
▼•  Shepherdf  instances  what  is  very  nearly  the  case  at 
bar :   <'  Suppose,"  says  he,  ^*  a  man  should  have  been 
married  20  years,  and  that  his  wife  should  prove  preg- 
nant for  the  first  time  at  the  end  of  that  period,  and  he 
should  die  before  it  could  be  known  with  certainty  that 
she  was  so,  I  should  think,  in  such  a  case,  that  the 
birth  of  a  posthumous  child  would  be  a  strong  cir- 
cumstance of  inducement  to  set  aside  the  will."    It 

may 
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i8i$.        may  be  observed  also,  that  the  rule  is  borrowed  from 
j^^j  the  civil  law,  which  puts  it  entirely  upon  the  birth  of  a 

^dnst         posthumous  child,  (a) 

BARrORI). 

Lord  Ellenborough  C.  J.  The  argument  seems  to 
be,  that  because  the  testator,  had  he  known  his  situa- 
tion, ought  to  have  revoked  his  will,  therefore  the  law 
will  impliedly  revoke  it.  But  if  it  is  to  be  understood  that 
every  will  is  made  upon  a  tacit  condition  that  it  diall 
stand  revoked  whenever  the  testator  by  the  circ«m- 
stance  of  the  birth  of  a  child  becomes  morally  bound 
to  provide  for  it,  I  do  not  see  why  the  birth  of  any  one 
of  a  numerous  succession  of  children  would  not  equally 
work  a  revocation.  But  where  are  we  to  stop  ?  Is  the 
rule  to. vary  with*  every  change  whidi  constitutes  a  new 
situation  giving  rise  to  new  moral  duties  on  the  part  of 
the  parent  ?  Marriage^  indeed,  and  the  having  of  chil- 
dren, where  both  those  circumstances  have  concurredf 
has  been  deemed  a  presumptive  revocation,  but  it  has 
not  been  shewn  that  either  of  th^n  singly  is  sufficient 
I  remember  a  case  some  years  ago  of  a  sailor  who 
made  his  will  in  favour  of  a  woman  with  whom  be  co- 
habited, and  afterwards  went  to  the  Wesi  LUUes  and 
married  a  woman  of  oon»den^le  subst^ce;  and  it  was 
held,  notwithstanding  the  hardship  of  the  case^  that  the 
wiU  swq>t  away  from  the  widow  every  shiUiDg  o(  the 
property ;  lor  the  birth  of  a  chiki  must  necessarily  cw- 
cur  in  order  to  constitute  an  implied  revocation.  In 
Doe  V.  Lancashire  it  was  adjudged  that  nianriage  aad 
the  pregnancy  of  the  wife  witli  the  knowledge  of  die 
husbandy  and  the  subsequent  birth  of  a  potdauBKNis 

ohUd, 


Barforb. 
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chHdy  came  withia  the  mle^  the  same  as  if  the  child  1815. 

had  been  bom  during  the  parent's  life.     In  this  case  it  — - 

is  desired  of  us  to  extend  the  rule  a  step  fiurther,  but  against 
I  own  I  am  afraid  of  so  doing. 

Le  Blanc  J.  Lord  Kem/on  considered  the  rule  as 
founded  upon  a  tacit  condition  annexed  to  the  will,  that 
if  the  party  should  marry  and  have  a  child  it  should 
not  take  eilect 

Per  Curiam^  %        Rule  refused. 


Bass  and  Another  against  Clive.  ^'u\h. 

A  SSUMPSIT  by  the  plaintiffs  as  indorsees,  against  A  bUIof  ez- 

^l\     ,        *   -      ,  i«    1      ^  «i       •        1  Ml     i<   change,  drawn 

the  defendant  as  acceptor  of  the  following  bill  of  in  this  form : 

V  ••  Pay  to  oar 

exchange:  order,"  &c. 

signed  in  the 

«  £.  380  .     London,  25th  Feb.  1814.   "7^/{J72^ 

Three  months  after  date  pay  to  our  order  380/^  value  *°<i  accepted  bf 

defendant,  may 

received.  EUis,  Needham,  jun.  and  Co.  be  declared 

#r«    •»*■      m  ^..      ••  upon  by  the  in- 

To  Mr.  T.  Cltve."  dirsee.  m  .  biU 

drawn  by  an 

And  the  plaintiffs  declared  as  upon  a  bill  drawn  by  H^f  j^u^be*^'"* 
certain  persons  trading  under  the  name^  style,  and  firm  fip^^njjjj,  ^f* 
of  EUisj  Needhamj  mn.  and  Co.,  payable  to  tkeir  omoi,   only  one  pcr- 

.      .  ^  son,  yet  it  is  n«t 

to  Wit,  the  order  of  the  said  EttiSf  Needham,  jun.  and  Co.,  a  variance. 
and  mdorsed,  &c.  And  at  the  trial  before  Lord  JSOdm- 
borough  C.  X,  at  the  London  sittings  after  last  MichaeU 
mas  term,  because  it  was  proved  that  only  one  person 
constituted  the  firm'  of  EUis^  Needham,  jun.  and  Co., 
tiierefore  it  was  objected  that  here  was  a  variance.  His 
Lord^ip  directed  a  nonsuit,  but  gave  the  plaintifis 

liberty 
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1815.        liberty  to  move  (a).     Tapping  accordingly,  in  the  lait 
^■"■^        term,  obtained  a  rule  nisi  for  a  new  trial, 

Bas0 
and  Another 

ifuTE.  -S*  Lawesy  who  shewed  cause,  admitted  that  the  bill 

imported  prima  facie  to  be  drawn  by  a  firm  consisting 
of  more  than  one  person,  yet,  he  said,  as  the  plaintifis 
received  it  from  Needham,  jun.,  the  drawer,  they  must 
be  intended  to  know  that  he  alone  was  concerned  in  the 
drawing  it.  And  doubtless  they  might  have  declared 
as  upon  a  bill  drawn  by  him,  though  the  bill  purport 
to  be  drawn  by  a  firm  comprising  more  persons  than 
one.  If,  therefore,  the  plaintiffs  might  have  averred 
and  proved  contrary  to  the  &ct  apparent  on  the  face  oi 
the  bill,  the  defendant  shall  not  be  estopped  firom  doing 
^  the  same. 

Lord  Ellenborough  C.  J.  Is  not  the  acceptor, 
before  he  accepts  a  bill  drawn  upon  him  in  the  name  of 
an  aggregate  firm,  bound  to  know  whether  the  firm 
consists  of  a  plurality  of  persons  or  not;  and  if  he  does 
accept  the  bill,  is  he  not  estopped  firom  averring  that 
it  is  not  in  fact  drawn  by  an  aggregate  firm,  when  he 
himself  has  accredited'  the  description  by  accepting  it 
when  so  drawn?  It  struck  me  st  the  trial  that  the 
plaintiffs  should  have  framed  their  declaration  as  if  the 
bill  was  drawn  by  an  individual  in  the  name  of  an 
aggregate  firm ;  but,  as  it  is,  they  have  declared  accord- 
ing to  the  terms  in  which  the  defendant  has  accepted 
the  bill.  The  words  "  pay  to  our  order"  naturally 
import  a  plurality  of  persons,  and  the  plaintifis  would 
have  violated  the  letter  if  they  had  described  it  as 

(«)  Sec  4  Camfh.  N,  P,  C.  78. 

drawn 
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drawn  in  the  singular.     Besides,  the  defendant  has  by         1815* 
his  acceptance,  led  them  into  the  error ;  and  how  can        — 
the  indorsees  of  a  bill  be  supposed  to  have  any  know-     ,„ ^  Anotlier 
ledge  of  the  firm  of  the  drawers  beyond  that  which  the         euvE. 
bill  conveys  to  them?     A  person  who  takes  a  bill  is 
warranted  in  taking  it  according  to  the  ordinary  import 
of  its  terms,  and  treating  it  so,  and  it  would  introduce 
vast  inconvenience  if  it  were  otherwise,  and  if  the  party 
declaring  must  never  venture  to  predicate  cither  the 
singular  or  plural,  though  the  terms  of  the  bill  clearly 
import  it.     The  point  was  saved  at  the  trial  upon  the 
impression  which  I  then  had,  but  I  now  think  my  pre- 
sent view  of  it  the  more  correct  one. 

Le  Blanc  J.  The  bQl  being  drawn  in  the  plural, 
**  to  our  order,*'  satisfies  tlie  mode  of  declaring  upon  it. 

Batlet  J.  Possibly  the  plaintiffs  might  have  de- 
dared  according  to  the  &ct  as  it  exists ;  but  they  may 
also  declare  according  to  the  fact  as  the  defendant  says 
it  exists.  The  defendant,  by  his  acceptance,  has  said, 
there  is  a  firm  o£ Ellis,  NeedAam^  jun.  and  Co.,  and  that 
to  their  order  he  will  pay  it.  He  is  precluded  fi*om 
saying  that  the  word  **  our*'  is  not  well  applied ;  after 
having  recognized  the  firm  in  the  plural  he  is  not  now 
at  liberty  to  deny  it. 

Dampier  J.  Suppose  the  drawer's  name  is  forged, 
yet  if  the  drawee  accept  the  bill,  he  is  precluded  fi*om 
averring  as  against  strangers  that  it  is  a  forgery.  So 
here  the  defendant,  by  his  acceptance,  has  verified  the 
word  "  cw,"  • 

Role  absolute. 
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^i^nK  CowiE  and  Others  against  Barber. 

The  asMired  ^SSUMPSIT  OR  a  policy  of  aisurance^  dated  i  ith 

entitlciitoa  Jufy  j%iOf  at  and  from'tht  ihip's  port  or  ports 

mium  upmi  ^^  loading  in  the  river  Plate  to  London^  on  the  diip 

n^m^/pUioe  V  *^^  '^^  good%  beginning  the  adventure  on  the  goods 

Umitl!af  the  ^°*  ^  loading  at  the  river  Plaief  and  on  the  ship 

Soiab  Sea  Com-  fix>m  her  arrival  there.    Loss  by  seizure  and  detentioa 

patiy*s  charter,  " 

the  ship  being  of  the  government  of  Buenos  jfyrm*    moaej  oounta. 

withoat  a  li-  *>. 

cence  from  the  Plca,  UOn  asSUDipsit 

«  the^r"^  At  the  trial  before  Lord  EUenbowi^k  C.J.  at  the 

Ae"riX  Md^p  -if-<»«*>«  sittings  after  Michaelmas  term,  the  case  was 

to  the  time  of  |]|ig  •                                         %, 

her  lou,  al-  *                                                                                           . 

though  the  ai-  The  ship  J!m^,  with  the  goods  on  board,  was  adzed 
riicenccMu*^  by  the  government  of  Buenos  Ayres  in  June  1810,  in 
SShJ^and'he.  the  rivcT  Pfa/f,  and  within  the  limits  of  the  SaiAh  Sea 
fore  they  knew  Company's  trade.  At  that  time  she  was  without  a  li- 
the licence  was  cence,  but,  before  any  knowledge  of  the  captnrie^  the 

made  to  relate  ,   .     ./«         ,^                  t.       v                                      «      i. 

to  a  time  ante-  plamtifis,  who  Were  the  charterers,  procured  a  hcenoe, 

lo&i!"  ^^  ^  ^  dated  the  13th  iii  September  laio,  for  18  months  from 

i«.1nftoI['"'^  the  xst  of  March  preceding^  under  the  following  cir- 

"h**!?  ^t  of"the  cumstanoBs:  The  ship  Gat?;^^  Gifimnigrf  having  a  licence 

5. 5.  Company's  fjx>m  the  South  Sea  Company,  sailed  with  a  cargo  from 

charter, ill  Older  "^                                       " 

to  bring  home  this  couutry  to  the  nver./%x/f,  and  being  unable  to 

cargo  of  a'ino^"'  bring  home  the  whole  of  her  return  cargo,  the  ship 

p'lScSiS'bV"^'  "^^^  ^^  ^^^  ^^  ^^  ^^  Janeiro  by  the  agent  of  the 

the  licence  charterers,  for  the  completion  of  that  object,  and  as 

I. ^.Company  goon  as  the  charterers  were  informed  of  her  being  so 

ship.  sent,  they  applied  for  and  procured  the  above  licence.  It 

grante?hrthc  was  contended  at  the  trial,  ist,  that  theJ^ne  required  no 

otfnoiTJ^ri  licence  being  covered  by  the  licence  to  the  G.Ci2ii»t>g, 

letrospectifclj.  with 
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i»ith  whidi  tfaip  she  was  in  &ct  united  in  the  same        1815. 
ndventare;  and  that  would  satisfy  the  words  of  stat  ' 

9  Ann.  c.  21.  s.  47.;  but  if  not,  then,  2dly,  it  was  con-  against 
tended  that  the  licence  to  the  Jane  was  good,  though 
it  was  admitted  that  in  HMs  y«  Hannam  (a)  Lord 
Mttenbordt^k  inclined  to  a  contraoy  opinion.  His 
Lordship  ruled  that  the  licence  being  to  the  G.  Gon- 
mng  nominatim,  could  not  be  extended  farther;  also 
that  the  licence  to  the  Jane  could  not  operate  retro- 
^)ectivd7;  and  therefore  this  voyage^  not  being  within 
the  protecti<Hi  of  9  Ann.  c.  21.  5. 47.,  the  plaintiff  was 
not  entitled  to  recover  upon  the  policy  (6).  It  was 
then  submitted  that  the  plaintiff  was  entitled  to  a  re- 
turn of  premium,  the  risk  having  never  attached;  but 
that  was  resisted  on  the  ground  that  the  voyage  was 
illq^  without  a  licence,  coming  within  the  penalties 
enacted  by  9  Ann.  <•  21.  &  49.  His  Lordship  inclined 
to  think  that  as  Ihere  was  nothing  illegal  on  th^  &ce 
of  the  policy,  the  policy  was,  under  the  drcumstanoes, 
void,  and'  the  risk  never  attached;  and  therefore 
directed  the  jury  to  find  for  the  plaintiff  for  the  pre- 
mium, giving  liberty  to  the  defendant  io  move  for  a 
nonsuit. 

Accordingly  a  rule  nisi  to  that  efl^t  was  obtained 
in  die  last  term,  when  several  authorities  were  men- 
tioned, viz.  JjCfwry  v.  Bcmdieu  (r),  Andree  v.  Fletcher (d)^ 
VmAfk  V.  HewU{t\  March  v.  Abel  {/),  Lubbock  v. 


(n)  3  Camph.  M  P.  C.  95.  (5)  4  Cnmph  N.  P.  C.  loa 

U)  i'Mf /•  467-  3d  edit.  (J)  3  r.  Je.  a66.         (#)  i  £aa,96. 

if)  SB.&P.  35,  ig)  7  iast,  456. 

Vox-IV.  C  Pur*. 
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Parkf  Nolatij  and  Scarlett^  shewed  causey  and  dis- 
tinguished those  cases  as  having  been  decided  upon  the 
xule  "  in  pari  delicto  potior  est  conditio  possidentis,'* 
which  rule  does  not  apply  to  a  case  like  this,  where 
there  is  not  any  criminality.     And  if  it  did,  it  may  be 
doubtful  how  fai*  that  rule  is  reconcileable  with  what 
•Lord  Mans^ld  lays  down  as  the  rule  in  Tytie  v. 
tFUtcher  (a),  <^  that  where  the  risk  has  not  been  run/ 
.ivhether  its  not  having  been  run  was  owing  to  the  fauit> 
pleasure^  or  will  of  the  assured,  or  to  any  other  cause, 
(the  premium  shall  be  returned ;  because  a  policy  of  as- 
isurance  is  a  contract  of  indemnity.    The  underwriter  re- 
ceives a  premium  for  running  the  risk  of  indemnifying 
.  the  -assured,  and  whatever  cause  it  be  owing  to^  if  he 
does  not  run  the  risk,  the  consideration  for  which  the 
premium  ^bs  put  into  his  hands  fails,  and  therefore  he 
ought  to  return  it."     Also,  in  Neville  v.  IVilkinson  (i), 
the  Lord  Chancellor  considered  the  rule  as  clear,  that 
.  in  all  cases  where  money  was  paid  fisr  an  unlawful  pur- 
'  pose  the  party,  diough  particeps  criminis,  might  recover 
•  at  law.     Wkai-ton  v.  De  la  Rive  {c)  seems  to  have  been 
ruled  upon  that  principle;  and  so  in  Jaques  v.  GoUght^ 
Itf  {d)j  Jaqties  v.  Withy  (^},  the  premium  was  allowed  to 
be  recovered  back,  though  both  parties  were  sharers 
.  in  the  offence.     But,  without  insisting  on  the  rule  to 
.  such  an  extent,  it  is  enough  that  Oom  v.  Bruce  {/)  has 
expressly  decided  that  the  illegality  of  the  insuruice 
shall  not  prevent  the  assured  from  recovering  back  the 
premium,  if  no  fault  be  imputable  to  him  in  making 
the  insurance.    And  the  legislature  certainly  so  con- 

(«)  Crmf,  668.      (h,  i  Br.  Ch.  R.  S47'      (t)  i**-*.  lumr.  376. 4th  cd. 
W  %MJU  1073.        {€)  I  jy.  JBl.  65.       </)  IS  Mass,  215. 

10  sider^ 
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odered  itwhoi  they  declared,  by  stat.  28  Gl  3.  c.  38.  1815. 
S.48.,  all  insurances  on  wool  to  be  exported  illegal,  and 
yet  deemed  it  necessary  to  add,  that  upon  such  insur*  axaimst 
ances  the  premium  should  not  be  recovered.  Now 
ber^  as  in  Oom  v*  Bruce^  the  assured  contemplated 
nothing  illegal ;  on  the  contrary,  they  did  all  in  their 
power  to  comply  with  the  law.  The  ship  was  sent  to 
the  river  Plate  by  their  agent  without  their  knowledge, 
and  as  soon  as  they  knew  it  they  applied  to  the  Sotdh 
Sea  Company  and  procured  a  licence.  Granting  that  the 
licence  cannot  operate  retrospectively  to  mak^  good  the 
Insurance,  yet  it  may  operate  as  a  remission  on  the 
part  of  the  company  of  their  portion  of  the  penalty 
fflcurred  by  the  plaintifis;  and  thus,  though  the  insur- 
ance be  void,  give  it  so  much  of  legality,  if  that  be 
necessary,  as  to  entitle  the  assured  to  a  return  of 
premium.  Totdmin  v.  Anderson  (a)  differs  from  this, 
inasmuch  as  no  licence  whatever  was  obtained  in 
that  case.  , 

Lord  Ellenborough  C.  J.  If  the  licence  cannot 
operate  retrospectively  to  render  the  whole  lawful  it 
cannot  do  so  in  part  only  for  the  purpose  of  giving  a 
right  to  recover  the  premium.  The  ship  itself  was 
forfeited  (6).  If  it  had  appeared  that  orders  were  given 
for  procuring  a  licence  antecedently  to  the  time  when 
the  risk  commenced,  it  might  have  been  said  that  here 
was  not  a  sinning  against  the  act  of  parliament;  but 
nothing  of  that  sort  appears.  And  this  is  an  insurance 
iU  and  Jrontj  ihereSore  ii  is  incumbent  on  the  assured 
.  to  look  to  the  insurance^  that  it  is  lawful  at  the  place 

(«}  I  TtiunU  %%'j,         {h)  9  Amtn  c.  ai.  i-  49* 

C  z  where 


ao 
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1815. 


COWIB 

Bakbir. 


wlit^Ithe  pblicjis  to  attadi.  Here  he  acquireg^he 
goods  within  a  prohibited  district  The  policy  is 
efifected,  die  obtaining  Che  Hcenoe  was  an  after*thought» 
The  most  &yonraUe  supposition  would  be  that  there 
was  a  previous  order  {brprocming  a  lieence^  and  under 
such  circumstances  perhaps  a  Asappointment  in  &ct 
might  not  have  precluded  the  assured;  but  as  it  is^  I 
am  afraid,  with  every  wish  to  help  the  plsdntiffi»  we 
cannot  do  it 


Le  Blai^c  J.  In  Oam  v.  Bruce  the  &ct  of  a  war 
was  unknown  to  the  assured;  here  the  fiict  of  there 
being  no  licence  was  known. 

Per  Curiam^  Rule  absolute. 

The  Aitoma/'General  and  Eicharison  were  for  the 
defendant 


Tarletom  against  Tarletom. 

^OVENANT  upon  an  indenture^  of  the  13th  <^ 
September  1 800,  made  between  the  plainti£P  of  the 
one  party  and  the  defendant  and  ooe  2>«  Backousef  since 
deceased,  of  the  other  part,  whereby  the  defendant  and 
the  said  2).  B.  jointly  and  ^verally  covenanted  with  the 
plaintiiF  to  pay  and  satisfy^  or  cause  to  be  paid  and  satis* 


5tf/trnbjr, 
Jtpril  ijtli. 

In  covenant  to 
indemnify 
plaintiflffroiii 
all  debts  doe 
from  the  late 
partnership  of  . 
plaintiff,  de- 
fendant, and 
/).  A,  and  from 
all  suits,  &c. 

•rthe  proceed-  fied,  mthiu  twojears  from  the  23dof  Ji^tben  Jast^ 

ings  in  a  fo- 
reign court  in  a  '  •.  ^    . 

suit  there,  instituted  against  the  late  partners  for  the  recorery  of  a  partnership  debt,  in 
which  a  decree  pissed  agakist  them  for  waat  of  answer,  per  qood  a  seqaeitntlaB  issued 
against  the  plaintiflf's  estate^  and  he  was  Obliged  to  pay  the  debt,  &c. ;  was  held  to  be 
conclusire  against  defendant,  and  that  defendant  Was  not  at  liberty  to  sliew  that  the 
f  rocecdings  wertteooocoM*  , 


M 


an 
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A  such  debts  as,wece  remiuQing.  due  fraili,the,U|tf»        1815. 
purtnersh^  of  the  plaintiff^  dofisndanty  and  i),  JS.,  and,    tITlvtoii 
to  indenmify  the  plaintiff  froni  all  ddbts  due^from  tbie        ^i^'^ 

dkttgeS)  dnmagfi»  and  e&penoeB  bf  reason  of  the  non- 
pi^iDait  thereof  and  from  all  dainis  and  demands 
ivhatsoever whichmi^t  be  made  on  him  on  account 
ef  the  partairah]p»  and  firom  all  cost%  charge^  and 
eipenees  which  might  be  incurred  in  consequence  of 
rach  daim  or  demand^  &c.  Breadi,  Hmt  the  defend- 
snt  and  2).  &  did  not^*  wHhin  two  years,  &c  pay  all 
sadi  debts,  &c^  nor  indenmify  the  plaintiiB^  &c;  2dij^ 
That  upwards  of  two  years  from  the  2sd  ofjitfy  in  thc^ 
indenture  me^ticmed,  to  wit,  on  the  21st  oiMjf  18x0^ 
a  certain  valid  and  suflScient  daim  and  demand  to  the 
amount  of  6000/.  remainedduefrcmi.  the  partnership,  and 
thereupon  one  F. &  and  C  B.  9iDdJM.B.t  being  entitled 
to  receiYe  and  enfi>roe  payment,  filed  their  bill  foa 
the  recovery  thereof  in  the  Court  of  Chancery  of  the 
island  of  Grenada  against  the  plainti^  one  IV.  P.  the 
defendant,  and*  Di  B^  wihiah  suit  was  abated  by  the 
death  of  i)«  B.  and  C  A,  but  was  afterwards,  by  bill 
of  revivor,  revived  against  the  phuntifl^  W.  P.,  and  the 
defendant,  and  such  proceedings  were  had  that  after- 
wards  it  was  decreM  that  5978/.  zt.  ^^L  currency  of 
Grenada  diould  be  paid  by  the  defendants  in  that  suit 
b  the  plaintiA  in  that  suit,  with  fiill  costs,  as  by  the 
mi  decree,  ftc  And  thereupon  afterwards  a  writ  of 
sequestration  was  iesued  against  the  plaintiff's  real  and 
personal  estate  under  which  his  lands,  buildings,  slaves, 
&C.  were  seqaestered  until  the  plaintiff  afterwards- was 
farced  and  obliged  to  pay  the  said  debt  and  costs,  &c 
Plsas  (am<mgst  others),  Non  damnificatus;  adly,  That 
C  3  no 
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1815.        no  such  claim  or  demand  as  alleged  in  the  ad  breach 
.  — —        remained  due,  &c ;  3dly,  That  F.  B.,  C.  A,  and  J.  U.  B. 
^asMst  -     had  not  any  such  claim  or  demand  of  which  they  were 
A&LETON.     gQij^]^  {Q  receive  and  enforce  paymenti  &c«    Issue  taken 
on  these  pleas.     At  the  trial,  before  Lord  Ellenb(h> 
rough  C.  J.,  at  the  London  sittings  after  last  term,  the 
plaintiff  proved  the  indenture,  and  also  an  examined 
copy  of  the  proceedings  in  the  court  of  Grenada,  by 
which  it  appeared  that  the  decree  passed  against  the 
defendant  and  W.  P.  in  the  original  suit  pro  confesso  for 
want  of  an  answer.     The  defendant,  in  maintenance  of 
his  pleas,  proposed  to  shew  that  the  proceedings  in  the 
tourt  of  Grenada  were  erroneous,  inasmuch  as  the  uo- 
count  was  incorrectly  taken.    His  Lordship,  however, 
ruled  that  die  defendant  couuld  not  go  into  that  ques- 
tion, inasmuch  as  the  foreign  court  being  a  court  of 
competent  jurisdiction,  what  was  done  in  it  must,  for 
the  purpose  of  this  action,  be  taken  to  be  rightly  done; 
and  the  plaintiff  had  a  verdict 

Casberd  moved  for  a  new  trial,  upon  the  ground  that 
the  proceedings  in  the  foreign  court  were  not  con* 
elusive  evidence.  He  said  that  where  a  foreign  judg- 
ment is  the  subject-matter  of  a  suit  in  this  court,  it  was 
but  prima  &cie  evidence^  and  the  defendant  might 
impeach  the  justice  of  it  (a) 

Lord  EllenboAovgh  C.  J.*  I  thought  that  I  did 
not  sit  at  nisi  prius  to  try  a  writ  of  error  in  this  case 
upon  the  proceedings  in  the  court  abroad.  The  de- 
fendant had  notice  <^  the  proceedings,  and  should  have 

(if)  See  WJkerylwbUHr^  Jkuil.  z«»  and  notes  to  that  case. 

appeared 
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appeared  and  made  his  defence.     The  plaintiff,  by  this         1815. 
Delect,  has  been  obliged  to  pay  the  money  in  order  to         

.,  .  Tarletok 

avoid  a  sequestration.  agoiust 

Ta«L£TON. 

Batley  J.  How  is  this  plaintiff  to  be  called  upon 
to  unravel  these  proceedings  ?  As  between  the  parties . 
to  the  suit  the  justice  of  it  might  be  again  litigat^, . 
bat  as  against  a  stranger  it  cannot.  The  defendant 
was  a  party  to  the  suit,  and  has  concurred,  by  his^ 
not  appearing  to  it,  in  suffering  the  plaintiff  to  be 
damnified. 

Per  Curiam^         '  Rule  refused*  - 


Roe,  on  the  Demise  of  Larkin,  agdinsi  ^^^'^/Yj^h. 
Ch£nhaj.ls  and  Another. 

IN  ejectment  for  a  messuage  and  land  in  Kent^  tried    A  lease  for 
,    .  '  ycais  in  con- 

before  Chambre  J.,  at  the  last  assizes,  tlie  question   sidention  of  a 
was,  Whether  an  indenture  of  lease,  then  expired,  by   ,„<]  at  a  pep- 
which  the  premises  were  demised  for  three  years  at  a,  5ocinIit\equir« ' 
pepper-corn  rent,  for  the  consideration  of  300/.,  was   *"  *^  ^*^"""* 
duly  stamped,  the  indenture  having  only  a  lease  stamp. 
It  was  contended  for  the  defendants  that  as  it  passed  an 
interest  in  consideration  of  a  gross  sum,  it  was  a  con-  , 

veyance  upon  a  sale  of  landsi  and  ought  to  have 
had  an  ad  valorem  stamp*  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  giving  the  defendants  liberty 
to  move  for  a  nonsuit. 


Lowes  BOW  moved  to  that  effect,  and  referred  to  stat. 
486^.3.  c.  149*  5.22.  and  sched.  part  i.  <<C!on veyance^" 

C  4  whereby 


24  CASES  IN  EASTER  TERM 

1 8i  5*        whereby  an  ad  valorem  duty  is  imposed  upon  any  cob*-' 
j^^^  vcyahce  whether  grant,  &c,  upon  the  sale  of  any  lands, 

d.  Lakkiit,  &c.,  or  of  any  interest  in,  to,  out  of,  or  upon  any 
CnsN  BALLS,  lands,  &c«;  and  he  argued,  that  a  lease  of  lands,  the 
consideration  of  which  is  a  sum  certain  without  any  rent, 
or  with  a  pepper-corn  rent,  is  not  properly  a  letting^ 
but  a  sale  of  lands,  because  a  letting  imports  a  renting^ 
but  in  the  case  put  the  sum  certain  is  the  principal 
thing,  and  the  rent  only  nominal;  aliter  where  there  is 
a  fine,  and  also  a  rent  in  value,  for  there  the  rent  is  the 
principal  And  that  is  what  is  meant  by  the  exemp- 
tion in  the  sdiedule  of  **  Leases  for  a  term  absolute  in 
consideration  of  a  fine  for  the  same;^  that  is,  where 
there  is  a  fine  and  also  a  rent  And  even  in  that  case^ 
it  seems  to  have  been  doubted,  until  stat.  50  G.  3.  c*  35. 
5. 17.,  whether,  where  a  sum  of  money  was  paid  or 
agreed  to  be  paid,  a  lease  could  be  said  to  ML  within 
the  exeii\ption,  or  whether  it  was  not  a  conveyance 
upon  the  sale  of  property. 

The  Court  were  of  opinion  that  this  was  not  a  sale, 
but  a  lease  of  land  upon  a  fine^  within  the  exemption, 
and  not  requiring  an  ad  valorem  stamp.     And 

Dampier  J.  asked  if  the  ad  valorem  duty  was  ever 
paid  upon  ecclesiastical  leases.  He  said,  that  he  be- 
lieved it  never  was,  and  that  the  act'was  drawn  with  a 
view  to  exempt  them ;  if  it  were  not  so,  the  stamp-office 
must  have  been  negligent  in  all  the  numerous  instances 
of  ecclesiastical  leases  since  die  statute^  in  not  requirii^ 
an  ad  valorem  stamp. 

Rol^  refused. 
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Hartley  against  Wilkinson  and  Another.     ^P/xJui. 

ASSUMPSIT  by  the  plaintiff  as  indorsee^  against  a  note  promb* 
the  defendants  as  makers  of  a  promissory  note,   or  ^er  a  sum 

_-  .  '  cemLin,  the 

ries,  non  assumpsit.  amouot  of  the 

At  the  trial  before  Lord  EOenborough  C.  J.at  the  S^'ofT"«tk- 

Uiddksex  sittings  after  last  term,  the  note  produced  in  ^^l^l^[^ 

evidence  was  thus :  ^>^"  anindone- 

nent  thereon 
„---..-  ,  „  .       ♦  *-.      ^        It  the  time  of 

^  We  jomtly  and  .severally  promise  to  pay  Mr.  Fos^  making  ^he 
Ur^  or  order,  the  sum  of  twenty-five  pounds,  being  the  ^^Uv/n  on^ 
amoant  of  the  purchase  money  for  a  quantity  of  fir  be-  {jf^^ouM^be*** 
longing  to  Mr.  Hartley^  and  now  lying  in  the  parish  of  ""uj^  j,*]^/^ 
FiUingi4imJ*     Signed  by  the  defendants.      Indorsed  trisc  between 

ay  JbF,  spectinr  the  fir^ 

was  held  not  to 

Aho  indorsed,  "This  note  is  inven  on  condition   be  a  promissory 

^  .  note  within 

that  if  any  dispute  shall  arise  between  Mx.HartUy  tL^tzh^Am^ 
and  Lady  Wray  respecting  the  fir,  the  note  to  be  void/' 

It  was  proved  that  this  indorsement  was  upon  tfae^ 
note  before  the  defendants  subscribed  it;  and  there- 
upon it  was  objected  that  it  was  not  a  negotiable  note 
within  the  act  of  parliament  (a),  and  that  an  ^action 
could  not  be  maintained  upon  it,  because  the  money 
was  not  absolutely  payable,  but  it  depended  upon  a  , 
contingency  whether  a  dispute  should  exist  between 
Mr.ff.  and  Lady  W^  or  not  His  lordship  bdng  of 
that  opinion  directed  a  nonsuit.  (&) 
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Hartley 
against 

yTlLRlNSOlf 

and  Another. 


Bamewall  now  moved  to  set  aside  the  nonsuit,  and 
took  this  distinction,  that  here  the  note  was  originally 
for  the  payment  of  money  the  very  moment  it  was  made, 
and  did  not  depend  upon  any  contingency  to  make  it 
payable ;  a  right  of  action  upon  it  vested  instanter.  And 
therefore  this  is  not  like  a  note  which  by  matter  ex  post 
&cto  is  to  become  a  note  for  payment  of  money, 
but  being  a  note  in  the  first  instance  payable,  without 
waiting  any  contingency,  it  differs  from  any  odier  note 
only  in  this  respect,  that  the  payment  might  hereafter 
have  been  defeated  by  a  contingency,  whidi  contingency 
has  not  happened. 


Lord  Ellenborough  C.J.  How  can  it  be  said 
that  this  note  is  a  negotiable  instrument  for  the  pay- 
ment of  money  absolutely,  when  it  is  apparent  that  the 
party  taking  it  must  inquire  into  an  extrinsic  fact,  ia 
order  to  ascertain  if  it  be  payable  ?  By  the  indorsement 
the  party  takes  nothing  more  than  a  contingent  benefit, 
dependant  upon  the  happening  or  not  of  a  particular 
dispute  about  the  property. 

B  AYLEY  Ji  This  note  caanot  be  said  to  be  payable 
at  all  events. 


Damfisb  J.  The  argument  is,  that  a  promissory 
vote  to  pay,  <<  unless  a  dispute  shall  arise  between  A. 
and  IL"  imports  an  unconditional  promise  to  pay. 

PerCuriamf  Rufer^sed, 
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18154 

Harris  and  Wife  against  Baker.  Saturj^, 

°  April  15U1. 

r^ASE  against  the  defendant  as  clerk  to  the  tnfstees,  The  tnistbes  or 

under  stat.  42  G.  3.  c.  loi.(a),  for  making  and  X^'werTcm- 

maintaining,  and  for  watching,  lighting,  and  watering  ^^^,f^  ^^\^ 

the  Commercial  Roadj  &c.     The  plauitiflft  declare^  that  °^  Pf rlwmcnt 

'^  ^  to  place  lamps 

on  the  ^oth  May  18 14  there  was  a  common  public  along  the  road, 

«    ,    ™.       ^-x  ,     .  n    .  if ihcy should 

highway,  called  frntte  Horse-street^  being  part  of  the  think  necet- 

road  mentioned  in  the  said  act,  yet  the  trustees,  not  S!Ic*conuacu 

regarding  their  duty,  wrongfully  heaped  up  a  large  S^'^Ahe'^j. 

quantity  of  dirt  by  the  side  of  the  said  highway,  near  to  ^^^  *»^«  * 

the  plaintiiT's  house,  for  a  long  time,  until  the  wife  the  porpose  of 

there  fell  upon  and  against  the  said  heap,  and  thereby  to  light  and 

one  of  her  arms  was  broken.     2d  Count,  for  keeping  M„,e,  were 

and  continuing  a  quantity  of  earth  and  gravel  in  the  jjf ^^^"^rtlon'*' 

said  highway,   and   during  the  night  time^    without  "pon  the  case 

placing  any  light' or  signal  at  or  near  such  heap  of  mfieredbyan 

.  individoalia 

earth  and  gravel,  to  denote  that  the  same  was  there;  m  crossing  the 

tf»i»v  1*  !•  road  at  nifthta 

consequence  of  which  negligence  and  improper  con-  byfalHogover 

duct  in  the  trustees,  the  wife  in  the  night  time  of  the  Jcra*pin«,  left 

30th  of  AEoy  fell  upon  the  said  heap,  and  broke  one  of  ®"  **»«'»*<*- 

her  arms.     Plea,  general  issue.  cleansing  tbt 

road,  without 


(<)  By  Stat  4a  G.  3.  c.  loi.,  (local  and  personal,]  the  trustees  are 
empowered  and  required,  fiom  time  to  time,  to  cause  such  and  so  many 
lamp-irons  or  lamp-posts  to  be  put  up  along  the  sides  of  the  said  road, 
or  upon  tlie  wall  or  palisade  of  any  bouse,  tec  as  they  shall  think 
proper;  and  alio  to  cause  such  oumbcr  of  lamps  to  be  provided  as  they 
should  think  necessary  for  lighting  the  said  road.  Sect.  8a.,  it  fliall 
be  lawful  for  the  sunreyors,  and  persons  appointed  by  the  trustees,  to 
lemore  obstructions  and*  abate  nuiiances.  Sect.  104.  The  trntfces  are 
to  make  contracts  for  tlie  cleansing  the  said  road.  Sect  1x5.  They  are 
aothoriled  to*  erect  turnpike-gates,  and  take  a  night«toll,  for  the  pur- 
fMe  of  eoibtittg  them  to  light  and  wutch  the  road.  8c«t  d.  The 
tnutccs  may  be  sued  in  the  name  of  their  clerk. 

At 


any  lights. 


r:^' 


Bakxk. 
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1815.  At  the  trial  before  Lord  EUevihorough  C.  J.  the  eas^ 

-— —        as.  it  speared  upon  the  statement  of  the  plaintiff's 

^nnM  counsel^  was  thus:  the  highway  in  question  had  been 
cleansed  in  the  banning  of  May^  and  in  doing  it  the 
kbourers  heaped  the  servings  in  round  heap%  betwaaai 
two  and  three  feet  high,  and  aboat  two  yards  asunder, 
on  both  sides  of  the  road;  and  on  that  side  on  ^idiich 
the  plaintiff's  house  was,  some. he^  stood  befiicehia 
bouse  and  shop  about  three  feet  from  the  curb-stone^ 
which,  from  having  reoudned  there  neady  a  mondi, 
had  become  hard,  mid  were  stated  to  be  an  annoyance: 
to  the  housekeepers  and  passengers.  In  the  evening  of 
the  30th  of  May^  after  it  was  darki  tfaera bengno 
lamps  by  the  road  side^  the  plaintiff's  wife  having  06* 
casion  to  cross  the  way,  on  her  return  home  ^  dver 
one  of  these  heaps,  and  broke  her  arm.  His  Lordship 
was  of  opinion  upon  this  case  that  the  trustees  were  not 
liable  to  damages  for  the  injury  complained  o(  diey 
being  too  fiur  removed  firam  the  cause  of  it;  and  he  di* 
rected  a  nonsuit.  - 

Park  now  moved  for  a  new  trial,  upon  the  ground 
that  the  leaving  the  heaps  on  the  side  of  the  road,  with» 
out  any  lampa  to  light  it,  wy  in  vidation  of  the  dutiea 
prescribed  to  the  trustees  by  the  act  of  parliament,  fieom 
which  a  particular  injury  had  accrued  \o  the  pBedntifll^ 
and  therefore  the  plaintiffi  shall  have  their  remedy  for 
it  And  as  to  the  tlefendants  being  too  fiur  removed 
from  the  injoiy,  the  rule  in  such  cases  is  n^xmdeat 
superior,  as  the  plaintiffi  cannot  possibly  know  what 
hand  was  the  immediate  cause  of  the  injury.  _  And  so 
it  was  ruled  in  UaUhem  y.  WettLmdm  Waier  Worim 

Cofft* 


Bakik. 
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Qmftaigi{a);    and  in  Bush  v.  Sieinman{b\  though        1815. 
B^  O.  X  seems  to  have  doubted  at  first,  on  account  of       ■ 
the  ronoteness  of  the  peMma  from  the  act  complained         agoinst 
<4  ^riiethcr  they  were  liable  in  damages  for  im  injury 
anaog  from  that  act,  yet  he  was  afterwards  satisfied 
that  the.  action  would  well  lie.     Here  the  derk  being 
sobfltitated  for  the  trustees,  there  is  no  such  difficulty 
as  oooorredin  Yarbotaugk  ▼.  The  Bank  of  England,  {c) 

Lord  Ellemborodoh  C.  J.  It  does  not  appear  by 
tk  ict  of  parlianient  that  this  action  is  maintainable 
i^gainst  die  trustees.  Tie  act  indeed  empowers  them 
to  cane  such  number  of  lamps  to  be  provided  as  they 
shall  think  necessaiy :  but  suppose  they  did  not  think 
it  necessary  to  provide  any  lamps,  can  it  be  said  that 
an  action  would  lie  against  tliem  upon  that  account? 
If  by  ooiittiog  to  put  up  lamps  where  it  is  necessary 
duy  are  guOty  of  a  breach  of  public  duty,  they  may  bt 
indicted  for  it.  But  to  hol^  that  every  trustee  of  a  road 
b  liaUe  in  damages  for  such  an  accident  as  this,  woiold, 
i  conceive  be  going  fiuther  than  any  case  warrants. 

Xb  Blanc  J.  In  Bush  v.  Stemman^  the  limebumer^s 
lenrantwho  committed  the  nuisance  from  whidi  tha 
bjuiy  arose^  was  considered  as  being  in  the  raiploy- 
meat  of  the  owner  of  the  houses  and  working  for  his 
benefit  and  that  the  owner  waa  bound  to  see  that  those 
employed  by  ^m  did.  not  commit  any  nuisancei 

PtrCunmn{i^  Rule  refused. 

{a)  %  (kmfk  KP.C.  403.        (h)  1  B9$.  &  Pull  404. 
M  lA  M§stt  ^    ''         (^  Danfhr  ].  ha4  lf(t  the  court. 
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^nvTih.         GooDRiGHT,  on  the  Demise  of  Nicholls, 

against  Mark. 

l.eaie  of  lands  T  N  gectment,  tried  before  Dumpier  J.  at  the  last  sum- 
for  ai  years,  mer  assizes  for  Cornwall^  the  case  was  this : 

SiiHrshllSd         ^^'^  Elfbrdf  being  seised  in  fee,  by  indenture,  (4th  of 

^bl***b"T*""  ^^^^  1800,)  demised  the  lands  iii  question  to  one  laJcey' 

or  lessor,  at  the  and  the  defendant,  for  21  years,  from  Zitf(&-dav  then 

endof  the6rst  '  ,        ^  ^     \.  ., 

7  or  14  years,  last,  at  a  yearly  rent,  and  subject  to  covenants,  with  a 

dum,  indorsed  proviso  that  it  should  be  determinable  by  the  lessees  at 

thVcxccution  ^^  ®^^  ^^  ^'^  ^®^  seven  or  fourteen  years,  upon  twelve 

«*'ont$  bcin'  months'  notice.     Upon  this  indenture,  before  its  exe- 

agrecd  between  cution,  and  of  the  Same  date  with  the  indenture^  was 

the  parties  pre-  . 

Tiousiy  to  the  indorsed  a,  memorandum,  by  which  it  was  agreed  that 

the  lessor*shidi  ^^c  lessor  should  have  the  same  option  of  determining 

nor  cw^*thc  *^  ^^^^  ^  *®  lessees,  iq)on  a  like  notice.    Afterwards, 

'^^U^doUhc  ^"  *®  ^'**^  olJune  1806,  {Lukey  being  then  dead,)  the 

said  estate,  bnt  following  memorandum  was  indorsed  upon  the  inden- 

to  hate  it  for  ®  ^' 

the  term  of  ai  ture :  ^ 

years  from  this 

which  memo'  '^  Memorandum  of  its  being  agreed  by  and  between 

signed  by^thc  ^^  parties  within  named,  previously  to  the  execution  of 

.SlmM*w1th  a  ^^  ^^*"^  ^®^»  **'  *®  ^^  ^^  ELJmd^  her  heirs 

lease  stainp,  but  m^^}  assigns,  shall  not  dispossess,  nor  cause  the  said 

Held  that  the  John  Mark  to  be  dispossessed  of  the  said  estate,  but  to 

notwithstand-  have  it  for  the  term  of  21  years  from  this  present  time; 

Ihe'w  atthe  ^"^  *«  ^^^^  ^^^  ^8^^-         (Signed)        A.  mjbrd. 

end  of  the  first  r  jur„^h 

14  years  J  for  J.  Mark. 

the  memoran- 

dam  did  not  This  memorandum  was  stamped  with  a  lease  stamp. 

operate  as  a  '  *^  * 

new  iMse  and  In  1 8 1 2  A.  EUord  died,  having  devised  the  lands  in  fee 

surrender  of  the 

first  lease.  tO 
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to  the  lessor  of  the  plaintiff,  who,  on  the  20th  of  March  1815* 
1813,  gave  notice  to  the  defendant  of  her  intentioja  to  -— »« 
detennine  the  lease  vXLady^^y  1814,  and  after  the  a.  NicaoLLi 
expiration  of  that  time  brought  this  ejectment*  The 
defendant  rested  his  defence  upon  the  last  memoranr 
dam,  contending  ist,  that  it  operated  as  a  dispensation 
by  the  lessor  of  the  proviso  contained  in  the  first  me- 
morandum.  for  determining  the  lease  by  the  lessor, 
(which  it  was  admitted  was  to  be  taken  as  part  of  the 
lease);  or  2dly,  that  it  amounted  to  a  new  lease  to  the 
defendant  The  learned  Judge  ruled  upon  both  points 
against  the  defendant;  upon  the  ist,  because  otherwise 
the  last  memorandum,  which  was  not  under  seal,  would 
have  the  effect  of  a  release  of  that  which  was  under 
^eal,  which  it  could  not  have;  upon  the  2d,  because  it 
could  only  be  a  new  lease  by  (grating  as  a  surrender 
of  the  former  lease,  which  seemed  plainly  against  the 
intention  of  the  parties,  that  a  lease  without  any  rent  or 
covenants  should  be  substituted  for  a  lease  which  con- 
tained both.    So  there  was  a  verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  in  last  Micfioeimas 
term  for  entering  a  nonsuit,  or  for  a  new  trial  up<xi 
Aese  points, 

Burrough  and  Catberd  now  shewed  causey  and  denied 
that  the  piemorandum  had  any  force  whatever.  For 
Goosideriog  it  as  a  lease  for  a. farther  tenn»  which  it 
purports  to  be  on  the  face  of  it,  it  is  absolutely  voidf 
because  it  is  ^  grant  of  a  reversion ;  and  a  reversion 
cannot  be  granted  to  pass  without  deed ;  for  a  deed  is 
of  the  very  esfence  of  the  grant  of  a  reversion.  There^ 
fore  the  utmost  that  it  can  amount  to  is  an  agreement 
idiich  may  be  operative  in  a  court  of  equity. 

Giffiri, 
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1815.  Oifbrd  ^ontTBf  argued  that  it  was  plainly  the  inten* 

■        tion  of  the  parties  to  the  memorandam  to  g^Te  to  the 

4.  NiciioLLs    le^ee  an  absolute  interest  in  the  term,  instead  of  an  in-^ 

iSauc^  terest  determinable  by  the  lessor,  that  is,  to  discharge 
the  power  of  the  lessor  to  determine  it  And  Aough  a 
covenant  cannot  be  discharged  but  by  an  instrument 
under  seal,  yet  it  is  otherwise  with  a  condiiMm,  whidi 
the  proviso  in  this  case,  that  the  ksscMr  may  determine 
die  leasee  is.  For  as  conditions  may  be  made  and  an«* 
Hexed  to  any  estate  of  a  thing  grantable  without  dsed, 
which  this  term  was,  without  any  writing  at  all(a),  so 
may  they  be  disehaiged  without  writing;  and  therefixe 
a  condition  broken  may  be  discharged  by  an  act  in  pais. 
In  like  manner  the  lessor  in  this  case  may  dispense  with 
the  ocmdition  in  his  &vour  for  determining  the  lease,  by 
an  agreement  not  under  seal.  But  granting  that  for 
want  of  a  seal  it  cannot  operate  as  a  discharge^  yet  if  the 
Court  see  a  plain  intentum,  they  will  give  e^ect  to  it  in 
such  manner  as  by  law  they  may.  And  therefore  the 
agreement  shall  operate  as  a  demise;  the  words,  *^  ihall 
not  dispossess  or  cause  to  be  dispossessed,  but  to  have 
it  for  ai  years^"  being  sufficient  words  of  demise;  and 
then  the  taking  such  new  lease  wiU  no  doubt  be  a  sur- 
render of  the  former  leas^  albeit  the  second  leise  be 
by  word  only,  and  the  first  lease  be  by  deed(&).  And 
in  that  case^  the  tenant  wiU  not  hoU  under  the  second 
lease  discharged  from  .the  rent  and  covenants,  because 
the  tenant  ^nder  the  second  lease  will  impliedly  be 
subject  to  the  same  rent  and  covenants  as  in  the  first 

(«)  ShepL  Tmb,  1 16.  4th  edit. 

(»)  Sifefb.  Tmk.  300.   3  ^«r«  Akr.  Lttes^  (8.)  3.    J)j€rt  140.    %  ML 
Ahr.49^pl.ti, 
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Tka.oDlf  diftrmce  vail  be^  llMt  the  finrm  of  roMdjr 
^^  be  altered. 

TV  CkNT/  coDsidflred^yMt  whateiper  lugkthavebeea; 
the  afte^gl  the  memocMBdoin  to  operate  as  a  aurrender 
{rf'the  fiiift  ]eM%  if  the  inteadoii  of  the  partaea  had  been 
plaiidy toiaeliea  newleaae^  there  was  nothing  fiom 
which soeh an iotentioa could  be ooUeoted;  ontbeconr 
tnvy,  thr  inl— tMin  waa  to  take  away  from  the  leaser 
the  pgwer  pf  determining  the  first  lease,  whioh  the 
partica  had  aol  efiectaally  done. 

Rule  disdiai^. 


iSij;^ 


OoOUftlOilT 
d.  NlGHOLLS 

agmttst 
Makk. 


Wilkinson  ^nd  Others  agmnst  Thorley  and   ^"".f-^.  ^ 

^  jtpnl  i8tb. 

Another. 

I^CIRE  facias  against  the  defendants  to  hai^eitectflidti  in  scire  Cacia^i 
upon  a  reoogniaance  of  bail,  for  4491.  10^.  damages  l^„*^^  ^a-^* 
ittd  eosts^  teeovered  agdinsf  Meph  Bkmt,  sued  with  "Jl^^^^^  j^^^,) 
Qeofge  Kirkhamf  by  reason  of  the  not  performing  cef-  J  b.  upon  a  re. 
tain  promises  made  by  the  said  J.B.  and  G.K.  to  the  baii.coodition- 

!••.«<•'<•  •  «      •  cd  f  ji  case  the 

puaatiln,  and  the  recognmnnce  set  fortbwaa  a  reco^  said  j,b.  and 

nbsMtixk'f*i^measetke&nd3.B.andG.K.shoM  ^;i^^^^t 

happen  to  be  condemn^  in  the  plea  afemaid  Bit  the  stifc  jjl^fid  "^  ^'^^' 

of  the  said  plmntifis,  and  if  die  said  J.  B.  and  G.  K.  or  render  them- 

^  selves,  the 

shotdd  not  pay  and  satisfy  unto  the  plAintifia  all  sndi '  pUintifTs  allege 

that  J.  h.  and 

damages,  costs,  &c.  as  should  be  adjudged  to  llie  plain*  o.  K.  bavt  not 

rife  in  the  plea  aforesaid,  or  render  themselves  to  the  wt&^m«/^' 

custody  of  the  marAal,  &c.,  and  then  the  plaintifi  thrform  and 

al^e  that  J,  S.  and  G.  K.  have  not  paid,  &c.  nor  reri-  «ff'«« «/  th« 

recoffnuanct : 
Heldon'apacial 
ileiwui  Hiat  the  breach  wm  ill  Mi^iitd;  for  aaa  conius  bat  that  J.  £^  who  wm  son- 

deinoc(<,  haa  paid  or  rendered. 


Vox- IV. 


dcnd, 
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i8i5i        dered,  &c.  according  to  the  form  and  effect  of  the  said 
'        recognizance,  &c. 

WlLXlNSOlt  **  ^111 

agahst  DemarreTi  assigning  for  cause,  ist,  that  although 

by  the  scire  facias  it  appears  that  the  said  J.  J3*» 
against  i^hom  the  said  judgment  is  therein  stated  to 
have  been  obtained,  was  sued  jointly  with .  G*  1^  yet 
it  doth  not  appear  by  the  same  why  judgment  was 
given  separately  against  the  said  J.  B.  only ;  nor  is 
any  cause  assigned  for  the  said  judgment  not  being, 
against  the  said  J.  B.  and  G.  K.  jomtly;  adly,  Hat 
although  by  the  scire  facias  it  appears  that  the  de- 
fendants did  by  the  recognizance  bind  themselves,  in 
case  the  said  J.  B.  and  G.  IL  should  happen  to  be  con- 
demned in  the  plea  therein  aforesaid  at  the  suit  of  the 
plaintifi,  and  if  the  said  J.  B.  and  G.  K.  should  not 
pay  and  satisfy  unto  the  plaintiffs  all  such  damages  and 
costs,  &c.  as  should  be  adjudged  to  the  plaintiffs  in  the 
plea  aforesaid,  or  render  themselves  to  the'  custody  of 
the  marshal,  &c ;  yet  it  does  not  appear  by  the  scire 
fiudas  that  the  said  J.  B«  and  G*  K.  Were  condemned  in 
the  said  plea  /  but,  on  the  contrary,  it  appears  thfit 
judgment  in  the  said  plea  was  given  against  the  said 
J.  B*  only,  and  not  against  the  said  Jl  B»  and  G.  IL 
jointly,  aocording  to  the  said  recognizance  and  no 
cause  is  assigned  why  judgment  was  not  also  given 
against  the  said  G«  K»    Joinder. 

Holrqj/d^  who  was  in  support  of  the  demurrer,  ad- 
mitted that  cases  might  be  supposed  in  which,  though 
Jl  Bi  and  G.  IL  were  sued  jointly7  judgment  might  be 
had  against  one  only,  as  in  the  instance  of  the  other 
having  become  bankrupt  and  obtained  his  certificate : 
wherefore  he  abandoned  the  first  cause  of  demurrer. 
But  upon  the  ad  he  argued  that  the  plaintiffs  had  not 

shewn 
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skewii  any  breach  of  the  recognizance;  for  the  con-         1815* '« 


WiLKINSOK 


dition  being  in  case  both  should  be  condemned,  and 

there  being  no  joint  condemnation,  but  a  condemna-         aganst 

-  i       ,  .  "     Thorlet. 

tion  against  one  only,  consequently  the  recognizance 

was  not  broken.     And  supposing  the  condition  of  the '• 

recognizance  could  be  taken  as  several,  that  is,  <<  in ' 

case  either  should  be  condemned,"  yet  the  breach  was 

31  assigned,  for  then  it  should  have  been  shewn  that 

J.  B.  had  not  paid  or  rendered,  for  if  he  has  so  done, 

the  recognizance  will  be  satisfied. 

Marryat,  eont^,  said  that  the  proposition  con- 
tended for  in  support  of  the  demurrer,  viz.  that  this ' 
recognizance  is  not  forfeited  because  judgment  has 
passed  against  one  of  the  principals  only,  was  no  less 
than  this,  that  in  all  cases  a  recognizance  of  bail  en-' 
tcred  into  on  behalf  of  more  than  one  person,  is  dis- 
charged by  the  death,  or  bankruptcy  and  certificate  of 
any  one  of  them ;  or,  in  other  words,  that  by  whatever 
means  judgment  against  all  may  happen  to  be  inter- 
cepted, the  bail  shall  be  exonerated.  But  the  meaning 
of  sQch  a  recognizance  is  that  all  such  as  shall  be  con^ 
demned  shall  pay  or  render ;  but  not  that  all  shall  be 
oondenmed  if  it  be  impossible  to  condemn  alL  And 
though  the  breach  is  assigned  generally  that  «7.  S»  and 
6.  IL  have  not  paid  nor  rendered,  it  is  weD  enough,  be* 
cause  it  is  in  the  words  of  the  condition ;  and  there  is  not 
any  precedent  for  assigning  it  in  the  alternative^  but  as 
J-B.  has  only  been  condemned,  it  was  open  to  the  ie^ 
feodants  to  have  pleaded  that  he  had  paid  or  rcDderedi 
and  that  would  have  been  an  answer  to  the  breach  that 
both  have  not  paid -or  rendered  according  to  the  form 
and  effect  qf^the  recognizance^  if  the  meaning  of  tho 
D  2  reco>^« 


'Wjlxinbcm 
Thoaikt. 
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J  8i  j*       TccognizftDce  b%  that  tha  party  who  Ucoodenmed  shall 
pay  or  reiuler. 

Lord  Ellsnborougb  C*  J.  The  rule  is  that  the 
pbunti£r  must  shew  a  sufficient  breach.  Ancl  cao  it  b» 
said  that  the  plaintifis  in  this  case  have  so  daoe^  by 
ailing  that  both  have  not  paid  or  rendered,  when  it 
is  admitted  that  the  recognizance  would  be  well  satisfied 
by  the  payment  or  render  of  one  ?  Both  are  to  pay  or 
render  themselves  if  they  are  placed  in  a  situation  to 
pay  or  render;  that  is,  if  both  be  condemned ;  but  the 
plaintifis  have  only  shewn  that  one  has  be^i  con- 
demned. 

Le  Blakc  J.  If  the  party  against  whom  judgm^it 
has  been  recovered,  has  paid  the  money  or  rendered 
himself,  that  would  satisfy  the  recognizance ;  and  that 
9tate  of  things  is  consistent  with  the  breach  assigned^ 
The  plaintiffs  have  shewn  that  they  recovered  judg- 
ment against  one  only:  and  might  thqr  not  have 
gone  on  and  allied  that  he  had  not  paid  or  ren«- 
dered  himself? 

Baylby  J.  If  the  legal  effect  of  the  recogiunnoa 
be  in  the  alteniative  that  both  or  either,  if  condemned,, 
should  pay  or  render,  I  cannot  see  why  the  plaintiffs 
might  not  have  alleged  in  pleading  that  neitiier  has 
paid  or  rendered.  But  they  have  not  so  done^  jmd 
they  are  bound  to  assign  a  sufficient  breach* 

Per  Cwiamy  Judgment  for  the  DefeodantK 
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r<i5. 


De  Silvale  against  Kendall. 


A  $SUMPSIT  for  money  had  and  received,  and  the  Covenant  by 

^^  -TM  •  A       1         •  1    charter-party 

money  counts.   Flea,  non-assumpsit    At  the  trial  made  between 
before  Bayky  J.,  at  the  last  Lancashire  summer  assizes^  |jj^  Ih^^aiid 
there  was  a  verdict  for  the 4)laintiff  for  igiL  gs*  lod^  the fietghier, 

*^  ^       ^  *-  upon  a  yroyMge 

sabgect  to  the  opinion  of  the  Court  upon  the  following  from  Livnfiti 

case  :  and  thence 

By  diarter-party  of  aiireightment»  ad  of  November  the  freighter 
iSia,  between  the  defendant  as  master  of.  the  sh^)  !hnlci^ufrom 
Ehamonj  dien  lying  in  the  port  of  Uverpodj  of  the  f,;^  f,^'^ti 
one  part;  and  the  plaintiff,  as  merchant,  of  the  other  ^"J  J***  "i* 
put;  the  defendant  let,  and  the  plaintiff  took  the  said   ~ 
ship  to  freight,  on  a  voyage  from  Liverpool  to  Mavan* 
Aan^  in  South  America^  and  from  thence  back  to  Ldver^ 
foolf  upon  certain  terms  and  conditions,   and  upon 
covenants  on  the  part  of  the  defendant  for  receivinir 

^    carffotoitf^i 

and  delivering  an  outward  and  homeward  cargo,  and  and  at  much 

cash  as  might 
be  found  necc  - 
sary  for  the 
▼esters  dts- 
bursements  in 
JIf.,  to  be  ad- 
vanced by  the 
freighter,  hit 

stauicfaf  and  strong,  and  well  and  sufficiently  fitted  agenuoras« 

oot,  victualled,  and  manned ;  in  considemtion  whereof  master,  when 

the  plaiipitiff  covenanted  with  the  defendant  to  dispatch  f^m^meK'!^ 

the^  vessel,  to  load  on  board  of  her  at  Maranham  a  *2f„*^J"th^,. 

rent  exchange 
of  the  place^ 
and  the  residue  of  such  freight  to  be  paid  on  delivery  of  the  cargo  in  L.  The  ship  ar* 
jived  M  a#;  nditfe  the  tao/.  oiitward  freight,  aod  alto  tya/L  for  the  nectssary  dit- 
bunements  of  the  ship,  were  paid  or  advanced  by  the  freighter  to  the  master ;  and  the 
ibip  lecctved  Iwr  homcvaill  cargo  and  s«filed  for  X.,  but  was  lost  by  capture :  Held 
that  the  freighter  was  not  entitled  to  recover  baclt  the  193A 


fur  cotton, 
which  should 
bedrliveredat 
L*  tuch  freight 
to  he  paid  as 
follows,  viz« 
lao/.  for  freight 
of  the  outward 
to  Af» 


hi  the  performance  of  die  voyage;  and  there  was, 
amongst  others,  a  covenant  that  the  ship  should,  at 
the  commencement  and  during  the  continuance  of  the 
^<9«gef  at  the  expence  of  her  owners,  be  kept  tight, 


caigo 
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cargo  of  cotton,  and  to  discharge  the  same  in  liver^ 
pool',  and  also  that  he  should  and  would  "  pay  or  cause 
against  to  he  paid  unto  the  defendant  ,;&r  ike  freigld  and  hire 
of  the  vessel  on  the  said  voyage  from  Liverpool  to  Ma- 
ranham  J  lol.  British  sterling ;  and  from  Maratiham  to 
liverpool  at  and  after  the  rate  of  i\d.  British  sterling 
per  pound  weight  for  each  and  every  pound  of  cotton 
which  should  be  delivered  at  the  King's  Beam  in  Liver^ 
pool;  such  freight  to  be  paid  as  follows,  viz.  lao^ 
Brifisli  sterling  for  freight  of  the  outward  cargo  to 
Maranhanii  and  as  much  cash  as  may  he  found  necess&ry 
for  the  vesseVs  disbursements  in  Maranham,  to  be  ad- 
'  vanced  by  the  plaintiff,  his  agents  or  assigns,  to  the 
defendant,  when  required,  free  from  interest  and  com'- 
mission^  at  the  current  exchange  of  the  place,  and 
the  residue  of  such  freight  to  be  paid  on  the  delivery 
of  tlie  cargo  in  Liverpool,*  in  good  and  approved 
bills  on  London  not  exceeding  three  months  date.'' 
The  vessel  sailed  from  Liverpool,  and  arrived  at  Ma- 
ranham  with  her  outward  cargo,  and  delivered  it 
^  there;  when  120/.,  the  sum  stipulated  by  the  charter- 

party  to  be  paid  for  the  freight  of  the  outward  cargo, 
were  paid  to  the  defendant  by  the  agents  of  the  plain- 
tiff. The  plaintiff's  agents  also,  on  his  behalf,  paid  or 
advanced  io  the  defendant  at  Maranham  192/.  95.  tod. 
for  the  necessary  disbursements  of  the  vessel  at  Maran^ 
ham  as  stipulated  by  the  charter-party  to  be  there  paid 
or  advanced.  The  vessel  received  at  Maranham  from 
the  agents  of  the  plaintiff  a  homeward  cargo,  and 
sailed  with  it  for  Liverpool;  but  during  the  voyage  was 
captured,  and,  together  with  her  cargo,  was  wholly  lost 
to  the  proprietors,  and  never  arrived  at  Liverpool. 
Hie  question  is,  whether  the  plaintiff  is  entitled  to 

recover 
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recover  Um  i^zL  gs»  lod.  bo  paid  or  advanced  to  the        i8x5« 
defendant  at  MaranhapK      If  he  is,   the  verdict  to       — — 

DkSiltals 

stand;  if  not  a  ncmsuit  to  be  entered.  '  i^aims 


XjiKfiAtL. 


Richardson  aigued  that  the  plaintiff  was  entitled,  fi>r 
that,  upon  the  fidr  intent  of  the  charter-party,  the 
192JL  95*  loA  was  to  be  considered  either  as  a  loan,  or 
as  an  advance  of  so  much  of  the  homeward  freight, 
liable  to  be  refunded  i^  in^  the  result,  no  homeward 
freight  should  become  due.  If  it  was  intended  as  a 
loan,  which  it  should  rather  seem  to  be,  from  the  ex- 
emption from  interest  and  commission,  else  what  occar 
fiion  for  any  such  exemption,  then  cadit  qusestio:  but 
if  it  was  intended  as  an  advance  of  freight,  then  by  the 
rule  of  the  maritime  law,  freight  being  a  compensation 
&r  the  conv^ance  and  delivery  of  goods,  if  the  convey- 
ance and  delivery  be  not  completed,  freight  is  not  earned. 
Which  rule  is  a  key  to  the  construction  of  this  covenant^ 
ihewing  that  by  an  advance  of  freight  must  be  meant  an 
advance  upon  an  implied  condition  that  the  voyage  and 
delivery  should  be  completed,  for  otherwise  it  could  not 
hejreigkt.  And  thus  in  Mashiter  v.  Btdler  (a).  Lord 
EUenborough  C.  J.  ruled  that  a  stipulation  in  the  bill  of 
lading  that  the  freight  should  be  paid  at  the  shipping 
port,  by  no  means  dispensed  with  the  performance  of 
the  voyage.  And  (the  voyage  having  been  lost)  he 
added^  that  if  Jlie  defendants  had  paid  the  freight  upon 
the  shipment,  they  mi^t  have  recovered  every  penny 
of  it  back.  But  in  Andrew  v.  Moorhouse  (6),  where  the 
party  elected  to  contract  to  pay  the  freight  at  the  ship- 
ping port  at  a  reduced  rate,  in  preference  to  paying  it 
at  the  port  of  delivery  at  a  higher  rate^  it  might  well 

(«)  1  Csmfh.  N.F.  at  A*  W  5  ftaai,  435.  i  Manh^Rep.  isa. 
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it I5«        be  holdcn  lihat  he  had  waived  the  benefit  of  tbe  contin- 
-'  g<D<7  of  tiie  ship's  iie<irer  aniriiig,  having  received  en 

i^ahsi  equivalent  for  it  in  the  reduced  rate  of  firefgfat.  There* 
fore  that  case  is  vary  distinguishable  from  the  presenty 
and  from  SiasAiUr  v.  Btdler.  Here  die  covenant  is 
not  that  he  will  advance  so  nnidi  for  freight  at  a  re* 
duccd  nile^  but  simply  for  freight;  which  necessarily 
imports  that  sometimeor  other  it  shall  subsist  as  freight, 
though  not  at  the  time  of  the  advance;  bat  here  it 
never  has  subsisted  as  freight,  for  Bkdtey  v.  Dixon  (a) 
decides  that  a  party  cannot  recover  as  for  freight  until 
die  arrival  of  the  goods;  and  the  circumstance  of  its 
being  to  be  paid  in  advance  wiH  not  take  it  out  of  die 
general  mle^  if  it  mlwt  stiU  answer  the  description  of 
freight.    . 

Liiiledalef  contra,  rdied  on  2  Skow.  283.  An&n^ 
where  it  was  ruled  by  Saunden  C.  X,  that  «*  advance* 
Inoney  paid  before,  if  in  part  of  freight,  and  named  ao 
in  the  charter-party,  although  the  diip  be  lost  before  it 
come  to  the  delivering  port,  yet  wages'are  due  according 
to  the  proportion  of  freight  paid  before^  Jinr  tkefreighU 
er$  cannot  have  their  monm/r  Which  resolution  is  ex- 
press to  shew,  that  the  plaintiff  shall  not  have  thir 
money.  And  doubtless  if  a  man  advance  his  money 
upon  a  good  consideration  he  shall  not  recover  it  back ; 
as  if  upon  an  agreement  to  build  a  house^  accident  by 
storms  excepted,  a  man  stipulate  to  advance  his  money 
for  the  building  fit)m  story  to  story,  in  consideration  of 
die  expence  of  the  builder  in  procuring  materials,  &c 
and  he  does  so,  and  afterwards  the  house^  before  it 

(<}  sJy0f«6'Pff/A3ai. 
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is ooBopleCed,  is  blown  down,  he  shall  not  recover  the        i8i5« 
mofoej  hsck.    So  here^  the  St&i^aSbat  stipoletes  to  pay 
apoitioa  of  the  fiwight  in  advanoe^  in  consideration  of 
the  ihip*ownef^s  eKpenoes  in  prspariag  the  ship  for  the 
ntoro  viqr^g^  for  which  die  ontwaid  frei^t  was  not 
aoy  sdaqoate  compensation;    whertfore^  thou^  the 
^royige  be  lost,  yet  being  lost  by  the  perils  of  the  sea^ 
vliidi  are  eaoqited)  and  not  by  the  defitalt  of  the  ship* 
ovneTi  the  freighter  shall  not  reeoi^r  back  what  he  has 
10  advanced.    And  Mashiier  r.  Butter  was  ruled  en« 
tiidy  iqx»  the  particular-  words  of  the  contract,  viz. 
^  the  ahqppoRs  poyiag  frri^t  for  the  said  goods  in 
iMitmi"  which  it  waa  thongbt  (Hily  changed  the  places 
bat  not  the  tim^  of  payment,  and  therefore  the  freight 
could  not  be  due  ^  the  delivery  of  the  goods.    But 
here  is  a  stipulation  not  oply  as  to  place,  but  also  as 
to  the  time  when  the  freight  shall  partially  be  paid; 
that  is,  iriien  the  neeessaiy  disbursements  of  the  fthip 
were  mad^ '  and  required  it    And  though  BHaJceg  x. 
Ami  decided  that  upon  the  strict  tethnifat  meaning 
of  the  ncxAJreighf  that  cannot  properly  be  termed 
frpgbt  which  is  due  before  the  arrival  of  the  goods,  yet 
it  wss  there  said  that  there  might  be  a  contract  to  pay 
the  frei^t  on  the  delif ery  of  the  bill  of  kding,  aiMl 
that  the  receiving  goods  00  board  to  be  carried  is  il 
good  conaidtfation  to  foiiod  a  promise  to  pay  tbe 
freight  immediately*    Wherefore  if  this  be  in  substance 
a  covenant  to  pay  a  portion  of  the  freii^t  befi»'e-hand» 
according  to  Andren  v.  MoorJumUf  the  usiog  the  word 
fiei^t  shall  not^  on  account  of  its  strict  technical 
meaning  preclude  the  party  from  getting  at  thi^  true 
meaning  of  his  contract. 


Lord 
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i8i5«  Lord  Ellenborouoh  C.  J.    By  tbe  policy  of  Ae 

*"-*^        law  of  England  freight  and  wages,  strictly  so  ealled,  do 
agaiMst         not  become  due  until  the  voyage  has  been  performed* 
^  But  it  is  competent  to  the  parties,  to  a  chartei^party,  to 

covenant  by  express  stipulations  in  sudi  manner  as  to 
control  the  general  operation  of  law*  The  question  in 
this  case  is  whether  the  parties  have  not  so'  covenanted 
by  the  stipulations  of  this  chartei^party.  If  the  charter- 
party  be  silent  the  law  will  cjemand  a  performance  of 
the  voyage,  for  no  freight  can  be  due  until  the  voyage 
be  completed.  But  if  the  parties  have  chos^i  to  stipu- 
late by  express  words,  or  by  words  not  express  but 
sufficiently  intelligible  to  that  end,  that  a  part  of  tbe 
freight  (using  the  word  freight)  should  be  paid  by  an- 
tidpadon,  which  should  not  depend  upon  the  perform- 
ance of  the  voyage,  may  they  not  so  stipulate?  Now 
by  this  charter-party  it  is  stipulated  that  120/.  shall  be 

.  paid  to  the  defendant  for  freight  of  the  outward  cargo  to 
Maranhanh  and  as  much  cash  as  may  be  found  necessary 
for  the  ship's  disbursements  in  Marankam^  to  be  ad- 
vanced by  the  plaintifi^  his  agents  or  assigns  when  re- 
quired, free  from  interest  and  commission,  at  the  current 
exchange  of  the  place,  and  the  residue  of  such  freight, 
(impliedly  therefore  denominating  tbe  former  payment 

.  as  an  advance  of  freight,  without  interest  or  comDiis- 
sion)  upon  the  delivery  of  the  cargo  at  UverpooL  It 
is  argued  on  one  side  as  if  this  was  a  mere  loan'to  pro- 
vide for  the  necessary  disbursements  of  the  ship  at  JI£z- 
rankam^  the  money  to  be  advanced  indeed  at  Maran' 
homy  and  to  be  afterwards  repaid  by  deducting  it  from 
the  freight,  if  frdght  should  be  earned,  but  to  be  repaid 
at  all  events  whether  freight  should  be  earned  or  not. 
And  I  certainly^  agree  that  if  the  charter-par^  does 

not 
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not  import  that  this  was  to  be  a  payment  in  advance,  ifti5* 
specifically,  of  freight,  the  result  would  be  as  contended  — • 
for.  But  in  the  first  place  the  advance  is  to  be  made  agaitia 
free  of  interest  and  commission,  which  shews  it  not  to 
have  been  intended  as  a  loan ;  for  if  a  loan,  why  shopld 
not  interest  and  commission  be  paid  for  it?  In  the 
neit  place  the  word  residue  imports  that  it  is  freight 
that  was  to  be  partially  advanced,  of  which  the  re^ 
mainder  only  was  to  abide  the  usual  risk  which  the  law 
casts  upon  the  earning  of  .freight  (bat  is,  the  convey- 
ance of  the  cargo  to  its  place  of  destination.  The 
preceding  payment  was  on  the  contrary,  by  the  stipu- 
lation of  the  parties  not  to  be  subject  to  that  risk, 
which  but  for  the  stipulation  and  by  the  ordinary 
coarse  of  law  it  would  have  been.  And  there  can  be 
no  doubt  that  the  payment  of  freight  may  by  the  agree- 
ment of  the  parties  be  so  exempted*  I  therefore  read 
this  covenant  as  if  it  wer^  that  120/.  should  be  paid 
to  the  defendant  for  outward  freight  at  MaranAam^ 
and  that  as  much  more  as  might  be  necessary  for  the 
ship's  disbursements .  should  be  advanced  by  way  of 
freight,  and  that  t^e  residue  should  remain  subject  to 
the  contingency  of  the  ship's  arrival  and  delivery  of 
the  goods  at  their  place  of  desdnatioo.  A  part  was  to 
be  free  from  all  contingency,  the  residue  was  to  abide 
the  contingency.  Thus  it  appears  to  me  upon  the 
plain  meaning  of  the  instrument  now  before  us,  and 
irithout  looking  to  other  cases  which  apply  to  different 
forms  of  covenanting  from  the  present,  that  this  money 
was  received  at  Maranham  as  freight^  and  that  it  is  dis* 
tinguished  by  the  provision  reelecting  the  residue 
from  that  part  of  the  fi^ht  which  was  to  abide  the 
ordinary  contingency  imposed  by  the  law.    I  therefin« 

think 
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1815.        think  diat  ioasmucfa  as  it  is  freight,  the  plantiff  is  not 
"""^*        intitled  to  recover  m  this  action. 

^  Dc  Silt  A  LB 

Le  Blanc  J.  I  agree  to  the  construction  which  has 
be«i  put  by  my  Lord  upon  this  charter-party.  Hie 
plaintiff*  laE»  advanced  a  sum  of  money  to  the  defendant 
at  Maranham^  which  he  now  seeks  to  recover,  upon 
the  ground  that  it  was  advanced  by  way  of  loan,  or  as  a 
payment  by  anticipatioh  of  freight  which  was  not  then 
nor  has  ever  since  been  earned.  It  is  open  to  the 
parties  to  such  contracts  as  the  present  to  make  such 
stipulations,  consistently  with  law,  as  they  shall  please. 
And  here  the  parties  have  contracted  for  the  letting  and 
taking  the  ship  to  freight  on  a  voyage  to  Maranham  and 
back  to  Zaverpodly  and  for  the  payment  of  a  specific 
sum  for  the  outward  freight  to  Maranham^  and  for  the 
homeward  freight  th^  contract  to  pay  according  to  a 
specific  rate  of  payment  upon  the  goods  to  be  delivered. 
But  they  also  contract  in  what  manner  this  freight  shall 
be  paid,  that  is,  that  the  outward  freight,  together  with 
so  much  of  the  freight  home  as  should  be  necessary  for 
the  disbursements  of  the  ship  at  Maranham^  should  be 
paid  in  advance  when  required,  and  the  residue  of  such 
freight  to  be  paid  upon  delivery  of  the  homeward  cargo 
at  the  place  of  destination.  Now  there  can  be  no  doubt 
that  it  is  competent  to  parties  to  stipulate  for  part  pay« 
mmt  of  the  freight  before  it  can  be  known  whether  any  ' 
freight  will  accrue  or  not  And  have  they  not  so  stipu* 
l^ited  by  this  charter-party  ?  If  it  was  intended  that  what 
was  advanced  at  Maranham  diould  be  returned  in  the 
•vent  that  has  happened,  the  parties  might  have  provided 
fer  it  by  their  contract  That  this  question  has  not 
yet  ecNM  before  the  courts  can  only  bt  accounted  for 

by 
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by  siipposbg  that  persons  have  not  been  advised  Jta  at-  1815* 
tempt  the  question,  because  undoubtedly  there  must 
have  l)een  many  cases  before  this,  in  which  the  parties  "  a%Mntt 
have  stipulated  for  a  payment  of  freight  in  advance; 
indeed  such  cases  are  very  common,  and  it  must  very 
often  have  happened  that  the  ship  has  not  arrived. 
And  what  has  happened  still  more  often,  is  that  .wages 
have  been  stipulated  for  and  paid  in  advance  at  a  par- 
ticular period  of  the  voyage,  which  is  similar  to  the  pre- 
sent case,  and  yet  I  believe  no  action  has  ever  been 
brought  to  recover  back  such  wages  from  those  capable 
of  paying,  on  the  ground  that  no  freight  was  earned^, 
sod  therefore  wages  were  never  due.  It  13  impossible 
to  consider  this  as  a  loan  of  money,  because  of  the  ex- 
ception by  which  it  is  made  free  from  interest  and  com- 
mission, and  because  also  ^  the  residue  of  such  freight" 
is  made  payable  upon  the  ship's  arrival,  '^his  covenant, 
therefore,  roust  be  understood  as  a  covenant  for  the 
payment'of  the  frei^t  in  different  modes,  some  part  of 
it  upon  the  arrival  of  the  ship  at.  Maranham^  and  the 
rest  to  abide  the  contingency  of  the  ship's  return  to  her 
port  of  destination.  It  is  clear  thei'efore  the  plaintiff  ia 
not  entitled  ta  recover. 

Batley  J.  Wherever  there  is  an  express  stipulation 
tliat  the  party  who  is  to  be  entitled  to  freight  shall  be 
paid  any  portion  of  it  in  advance,  there  ought  also  to 
be  an  express  stipulation  that  the  party  paying  it  shaU 
be  entitled  to  recover  it  back,  if  freight  be  not  earned, 
if  SDch  be  the  intention  of  the  parties  to  the  imtnunent. 
For  whhont  some  provision  of  that  sort  how  are  we  trf 
raise  a  new  imjdied  contract  to  that  effect?  It  seems 
clear  that  tha  partiet  to  this  instrnmeot  have  stipulvfeed 

fo» 
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r8i5.     •   for  a  partial  payment  in  advance  by  way  of  freight  and' 
^  not  as  a  loan ;  for  after  settling  the  amount  and  rate  of 

De  Silvale  ^ 

ngainst  freight  to  be  paid  for  the  voyage  dut  and  homci  they 
stipulate  that  such  freight  shall  be  paid  as  follows,  thkt 
is,  the  outward  freight  to  Maranhamj  and  as  much  cash 
as  should  be  necessary  for  the  ship's  disbursementsin  Ma^ 
ranhamf  to  be  advanced  by  the  freighter  when  required, 
free  from  interest  and  commission  at  the  current  ex- 
change of  the  place,  and  the  residue  of  such  freight  on 
the  delivery  of  the  homeward  cargo.  Therefore,  taking 
the  whole  of  the  clause  together,  it  seems  to  me  that 
this  payment  is  to  be  considered  as  a  payment  of  so 
much  of  the  freight  in  advance.  And  if  that  be  so, 
upon  what  ground  is  it  to  be  recovered  back?  It  is 
suggested  as  a  ground,  that  the  freight  has  failed  by 
the  non-performance  of  the  voyage,  and  thus  the  plain- 
tiff has  derived  no  benefit  from  it;  but  what  benefit  has 
the  defendant  derived?  He  also  has  lost  as  well  as  the 
plaintiff,  and  the  question  is,  whether  he  is  to  bear  a 
&rther  loss.  Now  in  order  to  maintain  money  had 
and  received,  it  is  in  general  incumbent  upon  the  plain- 
tiff to  shew  that  the  defendant  has  money  of  the  plaintiff 
which  in  equity  and  good  conscience  he  ought  not  to  de- 
tain from  him.  But  here  the  question  raised  is  not  whe- 
ther the  defendant  has^  money  which  he  ought  not  to  de- 
tain, but  whether  out  of  his  own  money  he  shall  be  bound 
to  make  good  that  which  the  plaintiff  has  lost.  It 
seems  to  me  that  the  defendant  shall  not  be  so  bound. 

DABiPiER  X  It  has  been  argued  upon  the  words  of 
thia  charter-party,  that  '<  as  much  cash  as  may  be 
found  necessary  for  the  vessel's  disbursements  in  Maran^ 
iamf  to  be  advanced  by  the  plaintiff  to  the  defendant^'' 

14  imports 
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imports  a  loan  of  money,  and  not  a  payment  of  freight.  1 8 1 5 . 
And  if  those  words  stood  alone,  and  unexplained  by  the  ^*^; 
Other  part  of  the  clause,  I  should  have  thought  they  ageitisi 
m^ht  have  been  subject  to  such  a  construction.  But 
taking  the  whole  clause  together  I  think  it  is  not  so. 
It  stipulates  for  the  payment  of  such  Jreight,  that  is, 
the  outward  and  homeward  freight ;  the  outward  freight 
and  so  muoh  cash  as  should  be  necessary  for  the  ship's 
disbursements  in  Maranham  to  be  advanced  at  the  cur- 
rent exchange  of  the  place ;  and  then  it  adds  that  the  resi^ 
due  of  suck  freight  shall  be  paid  on  the  delivery  of  the 
caiga  So  that  it  contemplates  the  whole  as  freight; 
and  beside,  the  exemption  from  interest  and  commissiou 
tends  to  shew  that  it  was  not  a  loan.  I  think  it  impos- 
sible therefore  upon  the  whole  of  this  clause  to  consider 
this  payment  as  a  loan.  Then  the  question  is,  whether 
frei{^t  eo  nomine  may  not  be  stipulated  to  be  paid  in  ad- 
vance; and  upon  that  I  think  there  caA  be  no  doubt  that 
it  may.  As  little  doubt  exists  in  my  mind  that  this  is  a 
st^ulation  of  that  nature  to  pay  a  portion  of  the  freight 
In  advance^  and  it  does  not  appear  that  there  is  any  co- 
venant that  the  party  shall  recover  it  back  in  the  event 
of  fid^t  not  being  earned.  Therefore  it  does  not 
seem  to  me  that  the  defendant  has  received  money 
which  he  keeps  against  good  conscience.  And  if  so 
the  plaintiff  is  not  entitled  to  recover. 

Judgment  of  nonsuit. 
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1815. 

Jlrj'fh.       '^^^  ^^^  against  The  Inhabitants  of  Mortow* 

iLwuh  Tset-    U  ^^^  ^P^  against  an  older  of  two  justices  foe  dw 
tlcmcnt  by  reiHOval  of  EUano  Aykrojfd^  liis  wife  and  children^ 

apprentioeshipf 

ic  was  proTCii  from  the  township  of  Hawortk  to  the  townAip  of  Maf^ 

ture  wu  o!i'iy'^'  ^^^  tlie  sesuons  for  the  West  Ridiag  of  York  confirmed 

ih^uiirn'^a  i*""*  the  order,  subject  to  the  opinion  of  this  Court  upon  the 

plication  to  the  following  case: 

pauper,  who  ^ 

was  then  iil  The  pauper  EUcana  served  one  Baadlty  as  an  iqp* 

afterwardTto  prentice  for  several  years  in  Morton.    The  indenture 

tromroHtlht  ^^s  ^^^  produced,  but  in  order  to  shew  that  the  service 

'^^^''f  •*-  was  performed  under  an  indenture  duly  executed,  and 

denture  expired  that  due  diligence  had  been  used  to  discover  it,  the 

it  was  giTcn  to  ^111 

him,  and  he  township  of  Haworth  called  a  witness,  who  proved  thaC 

since;  and  it  having  heard  that  the  pauper  had  the  indenture,  he 

th"tl!qu?ry^*  weut  to  him  to  inquire  what  had  become  of  it    The 

was  made  of  pauper,  who  WAS  then  very  ill  and  died  soon  after- 

the  executrix  of  *^      ^     '  "^ 

the  master, who  ward%  declared  that  when  the  indenture  expired  it  was 

said  that  slie  ... 

knew  nothing    given  to  him ;  thai  he  had  it  in  his  possession  after  the 
that  this  proof    expiration  of  the  apprenticeship^  but  had  burnt  it  long 

was  sufficient  .  •   '        'j.    r  r^  1  j   i_ 

to  let  in  parol     su^cc,  conceivmg  it  of  no  tise.     It  was  also  proved  by  a 
coLunrsof\hr  witness  to  the  execution  of  the  indenture,  that  there  was 
indenture.         Q^ly  one  part  executed.     Proof  was  also  given  that  in- 
quiry had  been  made  of  the  daughter  and  sole  executrix 
of  tlie  master,  and  that  she  had  answered  that  she  knew 
«  nothing  about  it,  but  no  evidence  was  given  of  any 
search  having  been  made  by  any  one^  either  amongst 
the  papers  of  the  master  or  those  of  the  pauper.     It 
was  objected  by  the  township  o(  Morton  that  sufficient 
search  had  not  been  proved  to  have  been  made,  or  due 
diligence  used,  to  find  the  indenture.    The  sessions 
1 5  over- 
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ovemiled  the  objection,  and  the  township  of /fetoorM        i8x5« 
then  save  parol  evidence  of  the  due  execution  and  con<«      ^ 

^        *^  The  Kino 

tents  ofthemdenture»  and  of  the  service  under  it.    And        agaiiut 
the  qptestion  now  made  was,  whether  there  was  sufficient        tants  of  * 
proof  of  the  kta  to  let  in  Ibis  parol  evidence. 

J>  JlWumt  and  X.  Aiders^  who  opposed  the  order 
of  sesakNU^  and  were  called  upon  by  the  Court,  con« 
tBnded  tbere  was  not;  for  diat  independently  of- the 
dedarations  of  the  pauper,  which  ought  not  to  have 
been  admitted,  tiie  ody  evidence  was,  that  inquiry  had 
faseii  made  of  the  executrix  of  the  master,  who  said 
^  knew  nothing  about  it,  whilst  all  search  watf 
negatived  amoi^  the  papers,  where,  if  the  indenture 
eadsted,  it  would  naturally  be.  Granting  that  the 
dadanticDa  of  llie  pauper  were  evidence  so  far  as  to 
skew  that  he'  had  not  the  indenture,  whidi  is  the 
atmost  Ibat  th^  could  be,  still,  without  reasonable 
endence  of  the  loss  of  tlie  indenture^  parol  evidence  of 
its  contents  ouj^t  not  to  have  been  adnuttedL  And 
isx  Y*  Gofiktan  (a)  dedded  thiatt  an  inquiry  of  th« 
rq>resentative  cf  the  master,  and  an  answer  given  by 
her,  such  as  is  stated  in  this  case^  was  insufficient 
evidence  of  the  loss.  Here^  therefore^  for  want  of  a 
sufficient  search,,  the  proof  was  defective  to  l^t  in  parol 
evidence  of  the  amtents« 

Lord  EiiUXBORouGa  C.  J,     The  making  searcbi 
and  using  due  diligence^  are  terms  applicable  to  some 
known  or  probable  place,  or  person,  in  respect  of 
which  diligence  may  be  used.     If  what  tbe  pauper 

Vol.  IV.  E  wUd, 
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iS'i^*        mdf  whoi  he  was  inquired  o^  was  not  admisa^lCf 
~        then  the  indenture  is  not  traced  into  his  hands,  and 

The  Kino        ,    .         -  «•  .         ,  .     , 

against^  peuig  tuncUis  oflSao,  there  was  no  particular reaaoH 
tLti  of  ^by  it  should  be  with  him.  I^  on  the  other  hand* 
MoKTON.  ^j^^  j^^  ^^  ^^  admissible^  then»  although  it  may  not 
amount  to  proof  of  the  &ct  that  the  indenture  was  de* 
stroyed  by  him,  yet  it  may  be  so  fiir  evidence  as  to 
afford  a  reason  why  fiuther  search  was  not  made  with 
him.  Suppose  this  bad  been  an  inquiry  of  a  merchant 
for  some  .commarcial  purpose,  and  he  had  pv&i  a 
simikr  answer,  would  it  not  have  been  sufficient?  It 
is  like  a  non-production  upon  request,  and  -the  party 
accounts  for  it.  Not  that  I  mean  to  pronounce  that 
this  was  evidence  of  the  fieict  of  the  indenture  having 
been  bamt  by  the  pauper;  though  there  might  be  some 
ground  for  saying  that,  as  die  pauper  was  perfectly  finee 
from  all  interest,  he  had  no'bias  to  make  the  decbur* 
ation  he  did.  But  without  giving  it  such  an  effect,  it  is 
evidence  that  such  information  was  obtained  as  pre- 
cluded the  necessity  of  any  farther  search  in  that  quar- 
ter, and  discharges  the  parties  of  any  laches  in  not 
making  it. 

Le  Blanc  J.  In  Bex  v.  Castle^on  there  was  proof 
iof  the  existence  of  one  part  of  the  indenture;  it  was 
traced  into  the  possession  of  a  particular  person,  and  no 
iarther  proof  was  given  to  shew  what  had  become  of  it» 
^ere  i^  no  proof  that  the  instrument  ever  existed  in 
the  possesion  of  the  p^per^  unless  his  declaration  is 
tp  be  taken  as  evidence;  and  if  it  is,  we  find  him  de« 
daring  in  the  aame  breath  that  it  no  longer  existed. 
Then  follows  the  application  to  the  executrix  of  the 
master,  and  her  answer  is,  that  Ae  knew  nothing  about 
i6  it 
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it  It  seems  to  me,  therefore^  that  this  evidence  shewed 
that  the  parties  had  used  reasonable  diligence,  and  that 
there  is  nothing  in  the  objection :  and  I  am  a  little  sur- 
prized that  the  Sessions  should  hi&ve  thought  this  a  fit 
subject  for  a  case. 

Batley  J.  Application  has  been  made  to  all  parties . 
Kkely  to  have  or  know  any  thing  of  the  instrument,  and 
no  trace  of  its  existence  is  obtain^  Suppose  there 
had  been  a  dozen  places  at  which  it  might  possibly  have 
been  traced,  would  it  not  have  been  enough  to  make 
inquiry  at  each,  or  must  the  parties  have  insisted  on 
making  search  at  each  ?  In  Rex  v.  CasUeton  the  in- 
denture  was  traced  into  the  hands  of  an  individual^ 
iriio,  upon  inquiry  made^  did  not  say  that  she  had  not 
got  it,  but  only  that  she  could  not  find  it. 

Dampieb  J.  Hie  answer  given  to  the  inquiry  ih 
Bex  V.  Casileton  was  a  reason  why  the  party  should 
have  proceeded  to  nuike  &rther  search,  because  it  was 
proved  that  the  indenture  once  existed  in  the  hands  of 
the  individual,  and  she  did  not  say  that  she  had  it  not^ 
bat  only  that  she  could  not  find  it  But  here  the 
reason  is  aO  the  other  way;  for  when  the  pauper,  by 
whose  information  alone  the  parties  were  acquainted  with 
his  having  had  the  instrument,  at  the  very  same  time 
declared  that  it  was  burnt,  why  should  they  go  on  to 
search  among  his  papers?  This  evidence^  therefore^ 
iffi>rd8  a  reasonable  ground  for  not  pursuing  their 
search  with  the  pauper,  whereas  the  evidence  in  Sex  v. 
CasUeton  shewed  that  a  farther  search  waa  necessary. 

Order  of  Sessions  confirmed. 

Sewflat  was  in  support  of  the  order. 
E  2 
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1 8 15. 


April  x^th. 

An  order  for 
the  remoTal  6i 
a  married  wo- 
man (not  stat- 
ing lier  to  be 
such)  and  her 
children  to  T,^ 
adjudging  th^t 
the  lawful  set- 
tlement of  her 
and  her  chil- 
dren is  in  T.^ 
was  held  well 
without  ad- 
judging that  T, 
was  her  hus- 
band's settle- 
ment; and 
proof  by  the 
mother  of  the 
husband  that 
he  gained  a 
settlement  in 
Y.  by  hiring 
and  service  was 
held  sufficient 
without  calling 
the  husband, 
although  it  ap- 
peared that  he 
was  in  this 
country. 


The  King  agaimt  The  Inhabitants  of  Yspytty. 

TT  PON  appeal  against  an  order  of  two  justices,  re- 
movixig  jttne  WilUatm^  her  daughtei^  and  8on» 
from  Llatufymog  to  Yspytijfy  in  the  county  oi  Denbigh^ 
the  Sessions  confirmed  the  order,  sul^ect  to  the  opinion 
of  this  Coiigrt  upcm  the  following  case: 

The  pauper  Anne  is  the  wife  ofGrrffUh  Williams^  a  solr 
dier  in  His  Majesty's  service  at  Woolwich.  The  mother  of 
GriffUh  the  husband  proved  that  he  gained  a  settleqient 
about  1 1  years  ago  in  Yspytty^  by  hiring  and  service^ 
and  tha;t  he  had  npt  to  her  knowledge  gained  a  settli^- 
ment  elsewhere.  This  was  the  only  evidence  to  prove 
the  settlement  of  the  husband,  or  of  the  paupers,  and 
no  attested  copy  was  pr6duced  of  the  husband's  exa- 
mination upon  oath,  pursuant  to  the  statute  54  G.  3. 
c  25.  5.  tfp.,  or  any  other  statute.  The  case  set  £brd» 
the  or4er  of  removal,  which  was  for  the  removal  oC 
Anne  WiUiamSj  {not  stating  her  to  be  the  wife  qfamf  one^ 
Jane  her  daughter,  aged  three  years,  and  Grijffith  her 
son^  aged  two  years ;  adjudging  that  the  lawful  settle^ 
ment  of  the  said  Anne  and  her  children  (not  that  the 
settlement  of  her  husband)  was  in  Yspytfy* 


Peakcy  in  support  of  the  order  of  Sessions,  relied  on 
Bex  V.  Buckleburtf  (a),  to  shew  that  the  order  was  wdl* 
enough  in  point  of  form,  although  it  did  not  state  that 
Yspjftty  was  the  settlanent  of  the  husband 


(a)  lT,Jl»\64» 


Gumejff 
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Qmiteyf  oontrl,  took  another  objection,  viz.  that  the  x8ic. 

evidence  of  the  mother  to  prove  the  settlement  of  the  — -— 

fiOD,  when  it  i^peared  the  son  himself  might  have  been  aranu^ 

called  to  prove  it,  was  not  the  best  evidence.  ^  ix\hzV\^ 

tsnts  of 


YSPYTTT 


Lord  EiXENBOROUOH  C.  J.  If  the  respondent  parish 
prove  enough  to  launch  a  primfi  facie  case  of  settle- 
ment, is  it  necessary  that  they  should  prove  more? 
Mast  they  go  on  to  call  witnesses  at  the  hazard  of 
havii^  that  which  is  already  proved  defeated  ?  As  to 
die  ofajecricm  upon  the  form  of  the  order,  it  is  stated 
that  it  is  the  wife^s  settlement,  and  the  medium  through 
idiich  she  became  settled  there  need  not  be  stated,  (a) 

Per  Curiam^  Order  of  Sessions  confirmed. 

(«}  See  Sex  t.  H'^her  iVaU$n^  Burr.  S.  C.  i6a. 


Elizabeth  Kingdon  against  Nottle.  Apfu%x%t. 

POVENANT  by  the  plaintiff  as  devisee  oi  Biehard  ^^^^^^^^'^^ 

Kingdon ;  and  the  plaintiff  declares  that  by  inden-  lands  in  fee  ^ 

"p*^"  *  cove- 
tares  of  lease  and  release  of  the  nth  and  12th  of  May  nant  made  by 

1780,  the  defendant  conveyed  to  J?.  Kingdon  in  fee  a  thc*tcitator?to 

fourth  part  of  certain  lands  therein  particularly  de-  '^^Z^^^y'^tt' 

icribed,  with  a  proviso  for  redemption  upon  payment  |{lj/ j"^„"j '"' 

of  4C0/. ;  and  that  the  defendant  covenanted  for  him-  ant  was  law- 

......  ^      -.     .    .  .  *     •«     ^"*^y  seised,  dec. 

Mf,  his  heurs,  executors,  and  admmistrators,  with  B.  and  had  a  good 
KSmgdonj  that  he  the  defendant  was  at  the  time  of  the  v^/&c.  Ttor 
accntion  of  the?  indenture  seised  of  and  in  the  pre-  "ns  ^th"tiie 

land,  and  cho' 
broken  in  the 
fife6ne  ef  testator,  it  a  eontinaiifg  brtoch  in  the  time  of  the  devtsee^  and  it  is  sufficient 
to  allege  for  damaee  that  thereby  the  lands  are  of  ieis  vakic  to  the  devisee,  and  chat  he  is 
ptcfcnted  from  scUiog  them  so  edTantageMifiy. 


E  3  miscs 
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1815.       mises  of  a  good  and  indefeasible  estate  of  inheritance  ill 
fee-simple;  and  that  he  had  good  right  to  convey  the 

against  saine  to  JZ.  Kingdon  and  his  heirs;  and  then  the  plain- 
tiff  avers  that  £«  Kingdonj  on  the  3d  of  May  179I9 
duly  made  his  will,  &c.y  and  thereby  devised  the  same 
premises  to  her  in  fee»  and  died  seised,  and  that  she 
(the  plaintiff)  entered  into  the  premises,  and  became 
and  was  acid  continually  hath  been  possessed  thereof 
,  and  seised  of  and  entitled  to  all  such  estate  and  interest 
of  and  in  the  same  as  R.  Kingdon  had  in  his  lifetime^ 
and  at  the  time  of  his  death,  and  assigns  for  breacby 
ist,  That  the  defendant,  at  the  time  of  the  execution 
of  the  indenture^  was  not  seised,  &c.  1  2dly,  That  he 
had  not  good  right  to  convey  to  R.  Kingdon  and  his 
heirs,  &c.  And  so  the  plaintiff  says,  that  by  reason 
thereof  the  premises  are  of  much  less  value^  to  wit, 
less  by  2000^  to  the  plaintiff  than  they  otherwise  would 
be^  and  that  she  hath  not  been  able  to  sell,  and  hath 
been  prevented  and  hindered  from  selling  the  same,  for 
so  large  a  price  or  so  beneficially  and  advantageously 
as  she  otherwise  might  have  done.  And  so  she  saith 
that  the  defendant  hath  not  kept  his- covenant  so  made 
with  R,  Kingdon^  but  to  keep  the  same  with  JR.  King^ 
don  in  his  lifetime,  and  the  plaintifi^  since  his  deaths 
hath  wholly  refused. 

Demurrer  assigning  for  cause,  ist,  That  it  appears 
by  the  declaration  that  the  supposed  breaches  of  cove* 
nant  therein  <  assigned  were  committed  in  the  lifetime 
of  R.  Kj  before  the  plaintiff  had  any  estate  or  interest 
in  the  premises ;  and  also»  that  it  does  not  ap- 
pear by  the  declaration  that  R.  K»  was  at  any  time  die* 
turbed  or  interrupted  in  the  enjoyment  of  the  premises 
by  the  defendant  or  any  other  person,  or  sustained  or 

could 
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could  haTC  sustained  any  damage  by  the  same  sop-*        18 1;. 
posed  breaches  of  covenant  or  either  of  them,  and  also      ^ 
&r  that  it  is  not  aDeged  that  the  plaintiff  hath  at  any        t^ainst 
time  since  the  death  of  JZ.  K.  been  interrupted  or  dis* 
torbed  in  the  enjoyment  of  the  premises,  or  any  part 
thereof  or  hath  sustained  any  damage  from  the  sup- 
posed breaches  of  covenant  or  either  of  them;  and  also 
that  it  does  not  appear  that  any  person  hath  refused  to 
purchase  the  premises   on  account  of  the  supposed 
breaches  of  covenant,  and  also  that  the  aUegations  that 
the  premises  are  of  much  less  value  than  they  oAerwise 
wodd  be,  and  that  the  plaintiff  hath  not  been  able  to 
sell,  and  hath  been  prevented  and  hindered  from  selling 
the  same  for  so  laige  a  price  or  so  beneficially  and  ad- 
vantageously as  she  otherwise  might  have  done,  are  toa 
general,  and  do  not  give  the  defitodant  sufBcient  notice 
of  the  supposed  damage* 
Joinder. 

Giffbrdj  in  support  of  the  demurrer,  contended,  is^ 
Hut  the  plaintiff  could  not  have  this  action  by  reason 
that  the  breach  was  incurred  in  the  lifetime  of  the  de-^ 
visor;  whereas  the  devisee^  who  is  but  assignee  of  the 
land^  can  only  have  covenant  for  a  breach  incurred  in 
ber  own  dme ;  2dly,  Grantmg  that  the  pluntiff,  if  she 
bad  shewn  sufficient  special  damage,  might  have  main- 
tained this  action ;  yet  here  she  has  not  shewn  it.  ist^ 
It  has  already  been  resolved  in  this  case  (a),  that  the 
acti<m  does  not  lie  for  the  executrix;  the  reason  of 
which  is,  that  this  bdng  a  covenant  real»  in  order  to 
flotitle  the  executrix  there  must  be  both  a  breach  and  a 

(«)  Khigim  ▼•  Ntttle^  intet  ^oL  i.  355* 

£  4  damage 


KoTTLB« 
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x8i {•        damage  in  the  lifetime  of  the  testator,  as  was  tiie  case  of 
^  Lmcu  V.  Leoinston  la\  otherwise  it  shall  go  to  the  heir  or 

axdnit        the  assignee  of  the  land ;  whaice  it  may  at  first  seem  as 
if  the  devisee  in  this  case»  being  assignee^  ought  to  have 
the  action*  But  if  the  breach  be  in  the  testator's  lifetimes 
it  is  not  capable  of  being  assigned ;  the  covenant  isk^ 
deed  will  pass  with  die  land,  but  not  the  breach  of 
it  (&);  and  if  the  breach  cannot  be  assigned,  how  shall 
the  plaintiff  as  assignee  maintain  covenant  ?    Now  that 
the  covenant  was  broken  in  the  testator's  lifetime  is 
plain  from  Shep*  Toach.  170%,  which  says,  ^*  that  if  one 
doth  covenant  that  he  is  lawfully  seLsed  in  fee^  or  that 
he  hath  a  good  estate^  &&  and  he  hath  not,  in  thia 
case  the  covenant  is  broken  as  soon  as  it  is  made»'' 
And  though  in  King  y.  Jones  {c)  the  heir  was  allowed 
to  maintain  covenant  upon  a  breach  incurred  with  the 
ancestor,  yet  that  was  because  the  heir  represents  the 
ancestor  in  respect  of  knd,  as  the  executor  does  in  re- 
spect of  personalty,  and  therefore  what  the  ancestor 
might  have  the  heir  shall  have :  but  that  is  different 
with  the  assignee.     Besides,  in  that  case  the  ultimate 
damage  was  sustained  in  the  tim^  of  the  heir,  and  was 
specially  allied,  namely,  that  the  heir  was  evicted; 
but  here  nothing  is  alleged  for  damage^  which  might 
not  have  been  allied  in  the  testator's  lifetime;  there* 
fore  upon  the  second  ground  also  the  plaintiff  is  not 
entitled  to  maintain  this  action. 

Lord  EuKKBDRouGH  C.  J.  The  rule  with  reqiect 
to  the  executor's  right  to  sue  upon  breaclies  of  contract 
made  with  the  testator  was  considered  in  the  former 

C«)  »  Lrv.  %6.  t  rtntr.  1 7 jr.  S.  C.       (h)  Lcwts  t.  JU^t^  Cn.  Car.  863. 
(c)  5  Tama.  4xS«    x  Marsh.  J?.  107*  S.  C« 

case 


NOTTLC. 
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cBse  of  Kingdon  v.  Nottle  as  subject  to  some  qualifica*         1815. 
tibn;  and  in  a  still  more  recent  case  (a),  it  was  con-  ■ 

fiidered  that  he  could  only  recover  in  req)ect  of  such  againu 
breach  as  was  a  damage  to  xhe  personal  estate.  But 
here  the  covenant  passes  with  the  land  to  the  devisee^ 
Old  has  been  broken  in  the  time  of  the  devisee;  for  so 
bug  as  the  defendant  has  not  a  good  titles  there  is  a 
a  continuing  breach ;  and  it  is  not  like  a  covenant  to  do 
in  act  of  solitary  performance,  which,  not  being  done^ 
die  covenant  is  broken  once  for  all,  but  is  in  the  nature 
of  a  covenant  to  do  a  thing  toties  quoties,  as  the  exi- 
gency of  the  case  may  require.  Here^  according  to  the 
letter,  there  was  a  breach  in  the  testator's  lifetime;  but 
sooording  to  the  spirit,  the  substantial  breach  is  in 
the  time  of  the  devisee,  for  she  has  thereby  lost  the 
fruit  of  the  covenant  in  not  being  able  to  dispose  of 
Ae  estate. 

Ls  EbuNc.  X  If  the  covenant  is  to  cease  with  the 
breach  of  it,  then  if  it  be  broken^  and  the  covenantee 
die  immedialiply  after,  the  covenant  will  be  gone ;  and 
yet  die  injury  arising  from  the  breach  would  accrue 
•hflgether  to  the  devisee^ 

DiMpaR  J*  This  is  a  covenant  whidi  runs  with  the 
land;  but  if  it  may  be  broken  but  once^  and  ceases  eo 
iastanti  that  it  is  broken^  how  can  it  be  a  covenant 
which  runs  vith  the  land? 

Per  Curiam^  Judgment  for  the*  Plaintiff* 

Ag^  waa  to  have  argued  fer  the  plaintiff 
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'i^t  Fenkt,  on  the  Demise  of  John  CoLLiNG^y 

ApHl  Slit*  •         "w-i 

agatnst  Ewestace. 

S*tifc'2im  JOHN  COLLYER  being  seised  in  fee,  &c.  by  his 
goods,  &c.  to  will  devised,  "  First,  To  his  wife  all  bis  household 

her  and  her 

heirs,  aiu  three  goods,  &c«  to  her  and  her  heirs  for  ever;  also  he  gave 
to  her  and  her  to  his  wife  three  cow-commons  to  her  and  her  heirs  for 
my"4o*11e!*''    ever;   adly,  To  his  two  nephews,  John  mA  Thrnnm 

'^il^of  U^'^  ^^'^^  ^^  ^^  P^®^  ^^  ^"^  ^*^  Pw5^A»kfe,  also 
called,  &c.,d/i9    he  gave  to  his  nephews  J.  and  T.  Collings^  all  that  piece 

to  Riy  nephews 

all  iliat  piece  of  of  land  called  Longland^  to  be  equally  divided  between 

land  ealled,  &€•     «  ^     .  <■  i    .  11. 

as  tenants  in  them  as  tenants  m  common,  and  to  their  several  hem 

SThc?r"ie»cral  •"^  assigns  for  ever :  "  3dly,  (he  devised)  /  give  unto 

^gZ  fw'tw  •  ^  nqthem  John  Cdlyer  aUthat  my  house  and  premises  at 

3<Uyf  "  I  p^  Pitston,  in  the  occupation  of  R.  Read ,-  /  also  gime  unto 

to  J  >  C«  Ml  ioat 

my  bme  and       ny  nephevD  John  CoIIyer  all  that  my  land  in  the  parishes 

J  ALSO  me  to     ^  Pidleston  and  Aubury,  in  the  occupation  qfi.  Tomp* 

kmdin  P.  aJvL.  ^^^  ^  ^^^  ^  ^^^  nephesD  John  Collyer,  his  heirs  and 

^S'^^JP    omffMfor  eoerr    4thly,  He  gave  to  his  brother  F.  Col- 

^  C  ?****      kf^  **^®  shilling  a-week  for  his  lifei'  for  the  payment  of 

a  fee  in  the        which  he  charged  the  ^ouse  and  premises  in  the  occu- 

mlses  as  well  as  pation  of  22.  Bead*     And  all  the  rest  and  residue  of  hit 

real  and  personal  estate  he  gave  unto  his  nephew  J*  Co^ 

lings  and  his  nephew  J.  Collyer^  to  be  divided  equally 

between  them,  after  paying  his  debts  and  funeral  ex- 

pences.    And  he  appointed  them  joint  executors. 

The  testator  died,  and  John  CMyer^  his  nephew  and 

also  his  heir-at-law,  died.     And  upon  a  case  reserved 

at  the  trial  of  this  ejectment  for  the  house  and  premises 

at  Pitston^  the  question  was,  whiat  estate  J.  CoUyer  took 

under  the  deviiei    If  the  Court  should  be  of  opinion 

thai 
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thftt  he  todc  only  an  estate  for  life,  then  judgment  to  1815. 

be  entered  for  the  plaintiff  for  a  moiety  of  the  premises ;  ^twr 

if  they  should  be  of  opinion  that  he  took  an  estate  in  'xamii 
fee,  then  judgment  to  be  entered  for  the  defendant. 

Preston  argued  that  he  took  but  an  estate  for  life* 
And  that,  he  said,  was  the  plain  construction  of  the 
3d  clause  of  this  will,  which  contained  two  separate 
and  independent  branches  of  devise ;  whence  it  followed 
that  the  words  of  inheritance  in  the  last  branch  were  to 
be  confined  to  that  branch,  and  not  taken  to  enlarge  • 

the  devise  in  the  first  branch.  And  there  can  be  no 
reason  for  joining  the  two  branches,  because  both  are 
perfect  and  sensible  in  themselves;  and  the  word  dUOf 
with  which  the  second  branch  is  commenced,  rather 
denotes  a  disjunctive  than  a  copulative ;  or,  according 
to  the  opinion  of  the  Court  in  Spirt  v.  Bence  \a)f  ^  it  is 
no  more  than  the  word  am/,  and  shall,  not  extend  to 
the  quantity  of  the  estate,  but  to  the  clause  following." 
And  therefore  where  the  devise  ran  thus :  <*  Item,  I 
give  to  my  son  H.  my  pastures,  also  I  will  that  all 
bargains,  &c.  which  I  have  from  N.  B.  my  son  H»  shall 
enjoy  and  his  heurs  for  ever,'*  &c.;  it  was  held  that  H. 
diould  have  but  an  estate  for  life  in  the  pastures.  JSk> 
in  Hopewell  v.  Adand  (i),  where  the  devise  was,  <*  liem^ 
I  devise  my  manor  of  B.  to  A.  and  his  heirs.  Item^  I 
devise  all  my  lands,  tenements,  and  hereditaments  to 
the  said  A.  /'  it  was  contended  that  the  item  conjoined 
the  sent^xoes,  and  carried  on  the  testator's  intent  to 
give  the  like  estate  in  the  lands,  tenements^  and  here- 
ditaments, as  was  before  expressed  in  the  pieoedent 

{a)  Cro.  Car,  36I.  (b)  x  Mi  139. 

sentence. 


EWIITACI. 


60  CASES  IN  EASTER  TERM 

1815.       s^tence.    But  per  Trewr  C.  J.  <<  Rem  is  an  usual  word 
„  in  a  will  to  introduce  new  distinct  malter;  therefore  a 

Fknnt 

^aintt  clause  thus  introduced  is  not  influenced  by»  nor  to  in* 
fluence,  a  precedent  or  subsequent  sentence^  unless  it  be 
of  itself  imperfect  and  insensible  without  reference; 
therefore  not  here^  where  both  clauses  are  perfect  and 
sensible.''  Which  reasoning  of  Treootr  C.  J.  is  very 
material  to  (he  principal  case,  and  may  also  serve  as 
an  answer  to  what  fell  firom  Lord  Hardmcke  in  Cheete^ 
man  v.  Partridge  (a).  So,  in  Doe  t.  Wrigkt  (6),  a  devise 
**  to  J.  fV.  of  all  his  lands,  freehold,  copyhold,  and 
leasehold,  in  A. :  also  to  J.  W.  of  all  his  estate^  free- 
hold and  copyhold,  in  B.  f  was  held  to  be  a  life-estate 
only  in  the  lands  in  A^  fur  that  the  two  clauses  could 
not  be  Connected. 

Lord  Ellenborough  C.  J.  Undoubtedly  if  there 
be  nothing  in  the  context  to  connect  the  difierent 
clauses  of  a  will  together,  they  must  be  taken  s^a^- 
irately;  but  does  not  the  arrangement  in  this  will  point 
out  the  connection  which  the  testator  intended ;  namely^ 
a  numerical  order,  connection,  and  division,  between 
the  several  clauses  of  the  will.  In  some  of  the  clauses^ 
he  reserves  the  main  sense  in  respect  of  the  quantum  of 
interest  to  the  last;  he  says  he  gives  such  lands  to  the 
particular  devisee,  and  also  such  lands,  and  then  at  the 
last  he  states  what  the  quantum  of  interest  is  that  he 
gives.  This  is  a  question  for  a  grammarian  rather  than 
a  lawyer,  or  which  a  schoolmaster  might  decide  as  well 
as  a  Jndge.  If  it  had  not  been  for  the  numerical 
anrangement  there  iniii^  have  been  some  daSnaaXty^ 

but 
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but  that  removes  it    It  seems  clear  from  the  oonteait 

that  both  in  the  second  and  third  clause  the  testator, 

by  resenring  to  the  dose  of  the  entire  sentence  the         4^aina 

words  of  limitation,  meant  to  acounulate  and  coppre- 

heod  within  those  words  all  that  he  had  diqx>6ed  of 

in  the  {ffeceding^  parts  of  the  sentence.    Therefore  it 

appears  to  me  that  J.  Cetbfer  took  imd«r  this  derise  «iv 

estate  in  fee. 

Le  Blakc  J.  I  think  the  nmnerica!  dirisions  clearly 
diew,  that  by  the  phraseology  which  the  testator  has 
used  botji  in  the  2d  and  3d  clauses,  he  meant  to  de« 
scribe^  first  the  persons  and  the  property  which  were 
the  subject  of  his  devise,  and  to  wait  until  the  end  to 
point  out  the  estate  he  devised. 

Batlet  J.  According  to  the  argument  for  the 
plaintiff  the  two  CMings^s  named  in  the  2d  clause 
would  take  only  a  lii&-estate  in  Priesflands^  but  a  fee  in 
the  other  land. 

Per  Cunam,  Judgment  for  the  Defendants 

Blosset  Seijt.  was  to  have  argued  for  the  defendant. 


DaNSST  against  GrEPFTTHS.  Tuesday. 

J^JCJHABD  DJIfSEYi  the  plaintiff's  father,,  being  Devise  of  laoda 
sMed  in  fee^  by  his  will,  doted  the  31st  day  of  ewfstwn,and 
March  i8i>.  deniised  to  hia  ddestson,  Damejf  Sidtard  ji^fhould  "^ 

happen  that 
^/>.  dnuli  die  and  have  no  issue,  then  to  his  son  fT,  V.  and  his  heirs ;  and  if  he  should 
^  wttboQt  isract  then  to  his  son  4.  Z>.  drc» :    Held  that  X*  D,  took  an  eUatc  tail 


GftipriTUS* 


tfa  CASES  iH  EASTER  TERM 

1815.        Danseyf  and  his  faein  for  ever,  all  his  estates^  land^ 
■  houses,  coppices,  tithes,  and  premises,  with  the  manors^ 

r^aini  &C.  (describing  them))  and  all  his  slock  and  personal 
property  whatever,  to  enable  him  to  pay  all  his  debta 
and  legacies  before  bequeathed,  bid  if  it  should  so  high- 
pen  that  his  eldest  son  D.  R.  Dansey  should  die  and  leave 
no  issuey  then  he  gave  all  his  aforesaid  manors  and  estates 
unto  his  son  W.  Dansey  and  his  heirs,  and  if  he  should 
die  without  issue^  then  to  his  son  E.  C.  2>.,  and  in  the 
like  case  to  his  son  G.H.D^  and  in  like  case  to  his  son 
J.D.9  and  infaihire  of  issue  from  hinh  to  the  eldest 
surviving  son  of  his  sister  Maty  Johnson  and  his  heirB» 
&c.  The  testator  died  leaving  the  plaintiff  D.  B.Dan^ 
SQff  his  eldest  son,  him  surviving. 

The  question  directed  by  the  Master  of  the  Rolls  for 
the  opinion  of  this  Court  was^  what  estate  JD«  A  JDmi^ 
took  in  the  said  estates  by  the  wilL 

JS^ftyon,  for  the  plaintifl^  on  a  former  day  argued  that 
he  took  an  estate  in  tail  general.  And  he  said  the  rule 
was  now  settled,  though  it  had  formerly  been  doubted^ 
that  where  lands  of  inheritance  are  devised  to  one^  or  to 
one  and  his  heirs,  and  if  he  die  without  issue^  then  to 
another,  that  is  an  estate  tail;  and  the  reason  is,  that 
the  subsequent  words,  *<  if  he  die  without  issue,"  shall 
either  reduce  or  enlarge  his  estate  to  an  estate  tail  (a^ 
because  they  are  supposed  to  be  inserted  in  fovour  of 
the  issue,  that  they  shall  have  it;  and  the  intent  shall 
take  place.  And  the  same  rule  holds  whether  the 
words  beifhe  die  without  issue^  or  whether  they  be  ^ 
he  die  and  leave  no  issuer  for  as  to  the  freehold  die 

(«)  See  per  Wiiks  C  Jr»  mito^A  3. 

oonstrm- 
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fX>n8truction  shall  be^  if  be  die  without  issue  generaJhfy  1815* 
by  which  there  may  be  at  cmy  time  a  &ilure  of  issue ;  ■ 
though  as  to  the  personal  estate  it  is  different,  for  there  agnnst 
the  same  words  shall  be  construed  to .  mean  a  dying 
without  ife/mf^  issue  at  }d%  death  /  the  reason  of  which 
difference  in  the  case  of  personalty  is,  in  order  to  sup- 
port the  devise  over,  which  otherwise  would  be  too 
remoCe.  And  for  aU  this  he  cited  Fcrth  v.  Chap^ 
sum  (a),  Atkinson  ▼.  Hutchinson  (6),  Scuthiy  ▼•  Stone* 
house  {c)^  Earl  qfStaJffbrd  y.  Buckley  {d),  Exelw.  Wal- 
lace  {fi\  Bead  v.  Snell  (/),  Sheffield  v.  Lord  Orrery  (g). 
And  though  in  Porter  v.  Bradley  {h)  Lord  Kenyon  ez« 
pressed  himself  dissatisfied  with  this  difference  of  con« 
ttruction,  as  applied  to  the  different  kinds  of  property^ 
lapng  that  leaxdng  no  issue  must  be  restrained  to  leaxh 
ing  issue  td  the  time  of  his  deaths  as  wdl  in  the  case  of 
realty  as  chattel  interests,  and  not  to  mean  an  indefinite 
failure  of  issue^  yet  it  seems  in  a  subsequent  case  (f )  he 
admitted  the  distinction;  sJxdimCrookev.De  Vandes{k) 
Lord  Eldon  observed  that  the  dictum  of  Lord  Kenyon 
h  Porter  v.  Bradley  went  to  shake  settled  rules  to  their 
very  foundation,  and  that  he  had  heard  the  case  of 
Torth  v.  Chapman  cited  for  years,  and  repe^itedly  by 
Lord  Kenyon  himself,  as  not  to  be  shaken  (/)•  It  is 
true  that  in  Boe  v.  Jeffery  {m)  a  devise  much  like  the 
present  was  adjudged  to  be  a  devise  of  the  fee  with  an 
executory  devise  over;  but  that  was  so  adjudged  upon 
the  intention,  as  it  was  collected  from  the  whole  vnllf 

U)  I A  w.  iAi,         (^)  3  P'  vr*  a^-         (0  a  ^«-  615. 

(4  nu,  i8a  (0  Ibid,  zio.  (/)  a  AOu  646. 

(f)  3^*.  188.  W  3^.i^i43. 

(1)  Dtutrj  ▼.  Dnntrft  6  7.  J?*3I4'  (^  9  Vu*  SOJ* 

(/;  S«fl  Jm  V.  74rfa7,  per Xord  KwfWt  7  ^ tit*  J95* 

<»)7T.ie.589. 

that 
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1815.  that  l!ie  hSare  of  wae  intended  by  the  testator  wts  to 
**"""*  be  a  fiuliire  of  issue  at  thedeadi  of  the  ftrst  taker,  and 
^^"^  psTdediirly  »<>.  because  the  pe»«»  to  wl»m  <}.•  >«. 
main^er  over  was  giTen  were  then  in  existence  and 
only  life  estates  were  ghen  to  them.  But  Tenmf  r. 
Jfgear  (a)  is  an  exptess  decision  that  a  devise  to  a  nunfs 
son  and  his  hein^  and  in  ease  kis  son  and  daughter 
should  hath  die  mffkM  leaving  ang  tkUd  or  issue^  then 
over,  is  an  estate  tail.  And  if  this  construction  wanted 
any  cenfimsationf  it  might  be  cdbserved  that  here  die 
Kmitation^  orer  is-  to  the  next  brodier  of  the  devisee^ 
who  would  be  his-  heir  if  he  ^Ked  without  issue  (bj^ 
which  shewfr  that  the  testator,  by  the  devise  to  him 
and  his  heursi  meant  heirs  of  his  body,  because  he 
could  not  die  widiout  heirs  so  long  as  his  nett  brodier 
existed.  And  die  remainder  over  to  the  younger  sons 
are  cleariy  estates  tail,  {c) 

jOfboitf  contrl,  contended  that  the  phiintiff  took  a  fee 
defeasible  by  die  event  of  his  dying  widiout  issue  living 
at  the  time  of  his  death.  And  he  said  that  in  Forth  v. 
Chapman^  and  most  of  the  oases*  cited  contr^  where  the 
subseqaodt  words^  on  which'  the  remainder  over  was 
limked,.  were  held  to  give  an  estate  tail  to  the  first 
takers  die.  estate  was  limited  to  the  first  taker  inda* 
finitely,  and  not,  as  here,  by  woids  of  inheritance. 
But  in.  BK)e  v.  Jeffery^  where  the  estate  was  given  to  the 
first  devisee  oni  his  heirs  for  eoer^  and  the  remainder 
over  was  upon  a  A/ing  and  leaving  no  issue,  which  is 
the  very  case  at  bar,  the  first  estate  was  adjudged  to  be 
a  fee^  and  the  remainder  over  to  be  good  by  way  of 

{a)  12  Emit  253*  W  f^Hki^  R,  3.  BHtt  tr.  Stsith. 

if)  5  Mod.  266.  Lti^h  n  Brace* 

10  exe« 


Gut  r  J  Tilt. 


IN  THE  FiFTT-PiPTH  Ykar  ot  GEORGE  III.  €s 

ciectttory  devise;  and  it  does  not  appear  by  that  case  1815. 
that  any  particular  r^ance  was  had  upon  the  remain-  — — » 
der  over  being  to  persons  in  esse^  and  for  life  only.  agaiiui 
Porter  ▼•  Bradley  was  a  prior  resolution  to  the  same 
dfect;  and  so  in  Doe  v.  Wetton  {a)  the  devise  in  fee  to 
d)e  first  taker  was  held  not  to  be  restrained  by  the  sub- 
sequent words  to  an  estate  tail.  Tenry  v.  Agar  was 
decided  upon  its  own  particular  intent,  viz,  that  the 
son  diould  not  take  such  an  estate,  as  that,  supposing 
hm  to  have  died  without  issue,  and  the  daughter  to 
have  lived  and  had  issue,  he  could  have  devised  away 
the  estate  firom  the  daughter  and  her  issue  to  a  stranger. 
Bat  there  is  nothing  inconsistent  in  supposing  that  diis 
testator  meant  that  his  son  should  take  a  fee,  because, 
as  &r  as  the  issue  is  concerned,  their  interest  would  be 
00  better  protected  by  giving  him  an  estate  tail ;  but 
the  intere^  of  the  remainder-man  will  be  better  pro- 
tected if  he  takes  a  fee  with  an  executory  devise  over; 
because  he  cannot  bar  the  executory  devise. 

Cvr.  advi  udt* 

Hie  foUowing  certificate  was  sent : 

We  have  heard  this  x:ase  argued  by  counsel,  and 
have  considered  it;  and  we  are  of  opinion  that  Dansey 
Bickard  Dansetf  took  an  estate  in  tail  general  in  th^ 
said  estates  uinler  the  said  wilL 

Ellsnborough. 
S.  Ls  BiANa 
J.  BatLet. 
4pr»l25.  1815.  H.  DAMPtfiB. 
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Tm*^,  Newman,  Executrix  of  H.  Newman,  agamst 

Newman. 

In  debt  on  ||g  ^^^  ^,1  bond,  cUted  tlie  S3t&  of  1%  1760^  for 

bondf  con*  ^                                                                                    '^ 

diitioDcd  far  the  14,000/.,  nuide  by  the  defendant,  son  of  if.  Ni^tman 

performance  of  .  *     ^^  ^t       »              1.  .              .      » 

Mvenl  things,  ibe  t^fltator,  .U>  the  said  H.N^  the  condition  recited 

be^Toid  at  the  ^(^  ^7  ^^  ^'^^  ^^  ^^®  '^-  deceased,  tike  said  i/.  ^^T.  (die 

'"^rthe  b^nd'  ^^^<"^)  ^^  W  ®^^  ^i^  life  expectant  apon  the  deacb 

may  be  good  ^FrNewmon  ius  brother,  without  issue  male,  io  eertafax 

for  the  others ; 

as  where  it  was  nuuiors,  laod^  &a  in  NcrtA  and  SmUA  Cadimy  and 

pay  money  to  Sjporffard  la  ^be  Aovuity  a£  Somer^et^  and  that  the  de^ 

ai^n^h?con-  ^daot  who  had  married  the  daughter  of  F.  N.  was 

Iftatr^oth^  vemaindcr-maa  in  toil,  and  that  it  bad  been  a^i^Ksed  be- 

obiigor,aiid  to  ^^sf^eo  die  caid  F,  N.  who  had  no  issue  male,  H.  N.  and 

present  the 

obligeeV  son  to  ihe  defeodaut,  that  a  ciNSunou  iseeo^ery  should  be  suf^ 

anceofachurch,  femd  IB  Older  to  bar  all  estates  tail,  and  that  the  de-' 

•f  which^e^  fcndant  and  H^N^  |iad  agreed  that  by  the  deed  to  lead 

ift«u^?li^*  the  i|se%  the  estate  o(H.N.  should  be  vested  in  the 

were  then  oP  defendant  and  his  heivs,  8tc.,  and  that  the  defendant 

age  to  take  i(»  ^ 

or  if  not,  t»  should  pay  on  or  befcre  the  i}th  of  Dficeniber  next  to 

person  who-  fl^N'^  xooo/>,  aud  750o/.,  within  six  inontlis  after  the 

sented  to  re^  ^(^  pf /*•  ^r  And  that  iu  case  the  benefices  or  livings 

j!« of  ?hc  ^'t  «^ ^^  f^^  chmches  of  SoiUh  C(uUmy  ftnd  ^rkford^ 

bemg  qualified  ^p  either  of  them,  should  ^i  fmy  time  thereafter  l^ecoo)c 

to  present  him :  w|caiH  ^]suL,  fhe  joint  Uves  of  the  defendant  and  Edwin 

Held  that  ad-  ^,'            V.   T     ^1.           ,                                    ,  .^          ,        . 

mitting  that  New^t^  pi^  pro^her,  then  a  mmor,  and  if  at  the  time 

dhion  forthe*^  of  siu^  l^fkCflicy  the  defendant  should  be  entitled  to  the 

SeoblV^i^"*^  rigl^jt  of  {jr^eptation,  and  the  said  Edwin  should  then 

aon  to  be  simo-  \yQ  qualified  to  be  presented  and  admitted,  he  (the  de- 

niacil,  yet  the  ^                           ^                                            '           ^ 

bond  was  good  feudant)  would  present  the  said  Edwin  to  supply  such 

of  the^noiMy.  vacancy,  and  to  be  the  rector  of  the  said  benefice,  or  if 

at 
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M  die  time  of  such  yacancy  the  said  Edmin  bjr  reaMi  1815* 
of  fiOQi^  should  Bot  be  qualified  to  -be  presented,  and  ^ 
AmAi  not  be  qualified  withio  six  calendar  months  next  ^^^f'**^ 
sfter  such  vacaiiey»  so  that  k  would  be  necessary  to^  the 
defendant  to  .present  some  othw  person  to  prevent  a 
hpse^  then  the  defendaQl  woidd  upon  the  reqaest  of  the 
isid  Eiwiii^  or  upon  nbtite  in  writiiig  given  to  the  de* 
{endaat  by  the  said  Edmuj  at  any  time  after  be  should 
be  qasltfied  to  be  presented  and  admktedi  procure  the 
tben  iacumheot  to  resign  the  said  rectory  into  Ae  hands 
of  ike  ovdioaiy,  so  that  Ae  same  m^lt  again  become 
vsesBA,  and  thereupon  the  defendant  shduld  present  thi^ 
asid  EM»  to  be  reetori  and  die  con^tioCi  waslbr  the 
^endanoe  id  these  several  thuogs  agreed  to  be  doncf 
iQrthedefeadasil.  A]m|  all  this  appearing  upon  oyer  of 
fteteid  and  coadition^  the  defendant  pleaded  that  be* 
iMt  snd  at  Ae  time  ef  making  the  said  writing  obliga^ 
toiy  F.y.  waa  seised  of  the  said  InaiioTs,  kc  to  which 
the  sdvowsoas  of  the  chnrtshes  of  Scndh  Cadbmy  ancl 
Spari^d  respeotively  belonged,  &c.,  (as  in  the  conditioa 
ef  the  bond)  and  that  the  agreement  in  re^)ect  of  the 
ssversl  things  i^pn^  to  be  done  by  the  defendant  was 
SiaMfniaoalj  whereby  the  said  writing  obligatory  is 
wholly  void    DemX^ntKi    Joindef. 

Qauke  in  support  of  the  ^murrer  made  two  points^ 
i«t,  that  the  condition  for  tlie'next  presentation  of  the 
obligee's  son  was  not  simoniacal;  2dly,  thatifitwas^ 
jct  the  bond  was  <»ily  void  for  so  much,  but  was  good 
fer  the  residue*  ist,  What  is  hud  dow&  in  several  of 
Ae  text  writers,  and  particularly  in  (a)  Cunningham^ 

{a)  Law  of  Shw^,  26* 

V  2  that 


Newman. 
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i8r5.        that  the  buying  of  the  next  presentation  to  a  church 

when  it  is  fall,  with  intent  to  present  a  certain  per- 

^^Mrt**       son  when  it  shall  become  void,  and  the  presenting 
of  that  person,  is  an  offsnce  within  the  statute,  is  con- 
trary to  the  authorities,  and  rests  only  upon  an  errcme- 
ous  citation  of  the  case  of  Calvert  v.  Parkinson  in 
Nqt/j  25.,  whereas  it  appears  from  the  report  of  that 
case  (a)  that  the  parsonage  was  actual^  void  at  the  time 
by  the  death  of  the  incumbent     Such  also  was  the  case 
of  Bakery.  Sogers  {b).    And  in  Winchcomb  v.  Puttes^ 
ton  (c),  where  the  contract  was  holden  to  be  dmoniacal, 
the  incumbent  was  in  extremis^  and  the  agreement  was 
with  the  clerk  himself:  and  in  another  report  of  the  same 
case(d),  it  is  said,  that  •*  iJac.  was  vouched,  that  if  a 
father  purchase  the  next  avoidance,  and  present  his  son 
after  the  death  of  the  incumbent,  that  is  not  simony, 
and  it  was  accordingly  adjudged  42  &  43  -EK«.''  Which 
appears  to  have  been  the  case  of  Smith  v.  Shelbom  {e)j 
where  the  parson  being  sick,  a  father  came  with  his  son 
to  the  patron,  and  contracted  with  die  patron  in  the 
presence  of  his  son  for  the  next  avoidance,  and  agreed  to 
give  him  ico/.  for  it,  who  thereupon  made  a  grant,  &c« 
And  in  prohibition,  all  the  justices,  beside  Anderson^ 
held  that  there  was  not  any  simony,  for  the  father  might 
buy  the  advowson  and  present  his  son.     And  although 
the  son  was  privy,  yet  it  was  not  material,  for  being  no 
offence  in  the  father,  who  was  the  principal,  it  cannot 
be  an  offence  in  the  son  who  was  accessary.    But  Ander^ 
son  held  that  a  consultation  should  be  granted,  because 
being  with  the  son*8  privity  made  it  simony  in  him,  yet 
(he  added)  if  it  had  been  without  his  privity  it  had  not 

(a)  Lane,  7a.  ib)  Cro,  Elis,  789.  (c )  H&b.  165. 

(d)  Noj,2s»  if)  Crc.EIiz.62S' 

been 
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been  simony.     So  that  here  is  the  authority  of  the  whole        1815. 
Cowrtj  that  if  the  son  is^iot  privy,  there  is  no  simony.        — 

Nkwman 

Also  Com.  Dig.  (a),  **  it  is  not  a  simoniacal  contract  if  against 
a  itither  contract  for  the  next  avoidaace  for  his  son 
without  his  privity ;"  for  which  Moor.  916.  is  cited.  So 
in  Johns  v.  Ijgmrtnce  (i),  a  bond  to  resign  within  three 
months  after  request,  and  in  Partridge  v.  Whiston  (c), 
a  bond  to  resign  on  three  months'  notice,  in  favour 
cf  the  plaintiff*i  son^  were  adjudged  welL  And  the 
only  authorities  contra  are  Godb.  390.  435.,  which 
are  anonymous,  and  for  which  no  reference  is  made  to 
any  case,  adly.  This  is  a  divisible  contract,  so  that  if 
one  part  be  void  the  Ck>urt  may  enforce  that  part  which 
is  good.  For  there  is  a  known  distinction  in  this  re- 
spect between  contracts  that  are  void  by  the  common 
law,  and  such  as  are  void  by  statute.  Thus  in  Fether" 
sion  V.  Hutchinson  (d ),  upon  a  promise  to  a  bailiff  to  pay 
the  debt  in  consideration  of  his  letting  his  prisoner  go  at 
hige,  and  of  %s.  paid  to  the  defendant,  it  was  moved 
that  it  was  contrary  to  stat.  23  H.  6. ;  and  though  it  be 
jdned  with  another  consideration  of  2s.,  yet  being  void 
and  JBgainst  the  statute  for  part,'  it  is  void  in  all..  But 
in  Norton  v.  Simmes  {e)  a  difference  was  taken  between 
a  bond  made  void  by  statute  and  by  die  common  law, 
for  a  statute  is  a  strict  law,  but  the  common  law  doth 
divide  according  to  common  reason,  and  having  made 
that  void  that  is  against  law,  lets  the  rest  stand.  So 
Pigofs  case  (y ), "  if  some  of  the  covenants  of  an  inden-^ 
ture  be  against  law,  and  some  lawful,  the  first  are  void» 
akui  the  others  stand  good."    And  upon  the  authority 

W  Esglhe,  N  3.  (3)  Cr%  J.  948.  »74.  W  4  ^.  X-  ZS9' 

{i)  Cn.EUz.\if9.  (0  iWfcM.  (/>  xi^^-»7.*- 

F3  Ot 
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J  8 1^5*  oTtbese  cases  it  was  lately  adjudged  in  Greefwood  ▼• 
__  ^  ''  r*e  Biskap  qf  London  (a),  thai  a-  conveyance  of  an  ad* 
'  tf^ffiMf  yowson^  admitting  it  to  be  yoid'  fbr  the  next  preaehp^ 
fifir^AM,      ^^^  ^  reason  of  simony,  was  good  for  the  remaiiMtig 

interest,  which  might  fiiirly  be  separated  firpm  tbeob* 

iectionable  part 

Marryaf  contra,*  ai^ed  that  thit  condition  for  the 
presentation  of  a  person  in  certain  upon  the  next  avoid** 
ance,  or  whenerer  he  should  be  capaUe  to  take  it^  waa 
simoniacaL  And  he  denied  that  the  language  of  thft 
(ext  writers  was  at  variance  with  the  authorities.  Som^ 
of  them  indeed  make  a  special  exception  in  fiuroor  ot^. 
son,  becsause  of  the  natural  obligation  of  the  &ther  tq 
make  provision  fbr  biip;  but  the  statute  (6)  is  general 
^d  makes  no  suph  exception,  ^d  in  Jo^ns  v.  Lanh 
fence,  if  the  bond  had  been  aveired  in  pleading  to-  be 
simoniacal,  insteptd  of  beii^  objected  to  in  arrest  of 
jud^ent,  the  decision  might  have  been  the  odier  way; 
pr  if  not,  it  mppt  be  remembered  that  at  that  time^  amt 
until  The  Bishop  qf  London  v.  J^icke  (c)»  albbofids  4>f 
resignaticm  wer^  understppd  to  be  U^wfiil^ 

I^rd  Ellenbqrough  C.  J»  What  the  egect  of  ^ 
bond  of  resignation  in  favour  of  a  son  might  be,  was  not* 
i  believe  touched  upon  in  T^e  Bishop  qf  London  v^ 
J^che  J  though  perbups  i(  might  bet  ai^ed  that  there 
is  no  reason  for  any  distinction^  because  »  parent  would' 
be  iBore  €^>ett  tarprejudioe  and  improper  biaa  in  finroui: 
of  a  son  than  of  any  other  person,  But  admitting:  the 
condition  of  this  lH>nfI  to  be  ill  as  to  one  part  of  it,  it 

{c)  Sec  Cwmi^bam,  Law  tf  Sbtm;,  $  %, 

seems 
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\  that  it  may  be  well  as  to  the  other  ports  ;  for  you  rSi  j. 

may  separate  at  the  common  law  the  bad  firom  the  good*  <-i**— 

Sapposing  therefore  we  held  it  to  be  simoQiecal  90  fkt  t^gamst 

as  it  regards  the  presentation  of  the  soil  of  the  obligi^  »wan. 
yet  {or  the  paynient  of  the  two  suknt  of  loooA  and 
7500^  it  is  exempt  fiom  all' vice.    Therefore  that  ob* 
jectioD  Would  not  be  abar  to  this  actioiL 

Lb  Bi^mc  J*  The  reafecm  for  makidg  an'  exiceptioii' 
in  fkffoar  of  a  condition  for  presenting  a  s<«^^  m^tbe, 
becaose  it  was  not  for  a-  moo^  cOnsiderBtioiii 

Dampier  J*  If  a  bond-  to  resign  in  &vour  df  a  pur** 
ticakr  person  were  necessarily  void,  theobjecticm  would^ 
bave  been  good'  iti  Jhins  Vk  Lawrence^  But  a  stipul0» 
tion  to  i^gn  in  favour  of  a  specified  person  does-not* 
seem  to  be  Open  to  the  sam^  objection  as  if  it*  Wdl«-td 
nssigD  generally,'  because  the  latter  makes  the  incum* 
bent  but  a  mere  tenant  at  will  to  the  patron.  I  know 
that  since  the  case  of  The  Bishop  t^London'^.FfyUhe  It 
has  beeo' considered  that  bonds  of  resignation  in  favour 
ofqpecified  perscMis  are  not  illegal* 

Per  Cwriamy  Judgment  for  the  Plabtiffi 


The  Kikb  aguimfCM^.  nmru^, 

April  %7iiu 

THS  deftridaRt  having  been  convicted  at  the  lo^t  An  indictment 

OinRMfl  iHsi0es^  upon  an  indietmeni  fooiid  al  the  ^T^Jb^ffo^^^ 

quarter  sessmus^  o^  removed  into  'thir  court,  for  light-  )|^*|he  mn* 

iiig'jfirek  npod  the  doitst  contmryto^siat,  47  Gfi  3.  sess^  2%  contnry  to»tat. 

c.  66.,  and  if  it 
be  removed  and  the  defendant  be  tried  and  convicted  before  a  Judge  at  ^Hii  Priuh  this 
Coart  ibali  award  sentence. 

F  4  c.  66. 
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1815.  c«  66,  now  appel^'ed  to  receive  judgment    Whereupoif 

^  Giffbrd  on  his  behalf  referred  to  sect-  34.  which  enactSj 

azaviu  that  <<  offenders  shall  be  carried  before  one  or  more 


lOCK. 


justices,  who  shall  commit  them  to  the  next  county  gaol^ 
there  to  remain  until  the  next  court  ((foger  and  terminer, 
great  session,  or  gaol  delivery,  and  in  case  an  indictment 
shall  be  found,  he  shaU  forthwith  plead  and  be  tioed 
without  traverse,  and  being  duly  convicted  shall,  by 
order  of  the  Court  before  vAom  lie  sJudt  be  eonvictedj 
either  forfeit  or  pay  the  penalty  of  100^,  or  at  the  dis- 
cretion of  such  Court  be  sentenced  to  or  committed  to- 
the  county  gaol,  or  house  of  correction,  there  to  be  kept 
to  hard  labour  for  not  exceeding  one  year.** '  And  be- 
cause the  words  were  *^  until  the  next  court  of  oyer  and 
terminer,   great  session,    or   gaol  delivery,*'   without 
naming  the  quarter  sessions,  he  suggested  a  doubt  whe-' 
ther  this  indictment  was  well  originated ;  yet  he  admitted 
that  as  by  sect.  36.  the  recogniasance  to  be  taken  in  case 
the  offender  should  be  admitted  to  bail,  was  to  be  with 
s  condition  to  appear  at  the  next  court  of  oyer  and  ter- 
miner, gaol  dehvery,  great  session,  or  general  quarter 
sessions,  to  answer  to  any  hidictment  which  may  be 
there  found,  the  omission  in  the  former  section  seemed 
clearly  a  mistake.    He  also  took  another  objection,  that 
by  the  words  of  the  statute  the  defendant  ought  to  have 
been  sentenced  by  the  Judge  at  nisi  priu^  that  is^  the 
Court  be/ore  whom  he  was  convicted,  and  not  now  by  this 
Court;  in  like  manner  as  in  Bex  r.  Inhabitants  of 
Chadderton  (a)  it  was  held   upon  similar  words    in 
Stat.  13  G.  3.  c.  78.  (highway  act)  that  costs  must  be 
awarded  by*  the  Judge  at  the  trial,  and  not  by  this 
Courtr 

But, 


Cock* 
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But,  per  Curiamy  upon  the  first  point,  the  statute         i8i5« 
makes  this  a  misdemeanour.    And  suppose  the  offender      JT^ 

1i  he  KiNtf 

is  never  apprehended  or  committed  at  all,  may  he  not  agcina 
be  indicted  for  it;  and  if  he  may,  what  is  there  to  shew 
in  that  case  that  it  may  not  be  done  at  the  quarter 
sessions?  And  upon  the  second  they  mentioned  a 
ibnoer  instance  where  sentence  had  been  passed  by  the 
Court  upon  two  persons  convicted  under  this  act;  and 
I  the  words  before  ichom  he  shall  be  convicted^  mean  before 
whom  judgment  is  given. 

The  defendant  was  sentenced  to  two 
months'  imprisonment  in  the  county 
gaol,  to  be  kept  to  hard  labour,  {a) 

(«)  Stfc  Rex  Y'  Read,  x6  East,  404. 


The  King  against  VANXANDiLLto.  55!^th. 

'THE  defendant  was  indicted  for  carryinfl:  her  child  A  person  may 
while  infected  with  the  small  pox  along  a  public  nnUwfuily  aod 
highway.    The  indictment  charged,  that  on  the  20th  Iv^ngTchil"" 
oiAprik  in  the  54th  year  of  the  King,  John  VantandiUo,  t^e  smli^J!;^ 
an  infiint  of  about  the  aire  of  one  year,  was  infected  with  jl®"*  *  p"?*^^ 

^  V        »  highway,  in 

a  contagions,  infections,  and  dangerous  disease  and  "^^^^  pcnons 

^     -      ircpasiingjand 

ackness,  called  the  small  pox,  at,  &c. :  that  the  defend-  near  to  the  ha^ 

.  bitatioDS  of  tht 

ant,  the  mother  of  die  said  J.  F.,  well  knowing  the  pre-  king's  subjecti^ 
mises,  afterwards,  and  whilst  the  said  J.  V.  was  so 
infected,  on,  &c.  with  force  and  arms  at,  &c.  unlawfully 
and  injuriously  did  take  and  carry  the  said  J.  V.  into  and 
dong  a  certain  open  public  way  and  paftage  called,  &c. 
Bsed  for  all  the  king^s  subjects  on  foot,  in  which  public 
way  and  passage  there  were  divers  li^  subjects,  and 

near 


Vamtak- 
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1815.        pesr  imto  and  bydn^ers  dwdHng-hooses,  habitadoni, 
■  and  leddeDoes  of  diveks  liege  sul^ects  dien  and  thero 

against  dwdllng^  inhabitiDft,  and  residing,  and  into  a  certain 
common  highway  situate  in,  &c  used  ibr  all  the  king^a 
subjects  on  foot,  and  with  horae%  euaches,  carts,  and 
carriages,  &c,  in  and  aloi^  which  said  common  h]|^ 
way  divers  liege  subjects  were  then  gmng^  retnmin|^ 
passing  riding,  and  labouring^  and  amidst  and  among: 
divers  liege  subjects  who  were  then  and  there  in  the 
said  common  highway,  and  had  met  and  assembled  to* 
gether.  There  were  other  counts,  and  the  indictment 
concluded,  <^  to  the  great  danger  of  infecting  with  the 
said  ooDtagious,  in^tious,  and  dangerous  disease  and 
sickn^  called  the  small  pox,  all  the  li^  subjects  who 
on  the  said  days  and  times  were  in  and  near  the  said 
public  way  and  passage  dwelling-houses,  habitations, 
residences,  and  common  highway,  and  who  had  not  had 
the  said  disease  and  sickness,  to  the  damage  and  com«> 
mon  nuisance  of  all  the  said  li^  subjects,  to  the  evil 
example  of /ill.  other  persons  in  like  cases  offending',  and 
against  the  peace,"  &c. 

And  now,  the  defendant  having,  suffered  Judgment  by^ 
defiuilt,  appeared  to  receive  the  sentence  of  the  Court. 

Oaoen  moved  in  arrest  of  judgment,  that  this  wasaa 
indictment  of  the  first  impression.  He  observed,  that 
the  defendant  was  not  indicted  for  uioculatin^  or  caus« 
ing  the  child  to  be  inoculated  with  an  infections  disease; 
for  it  is  not  stated  how  the  child  came  by  it.  And  it  ia^ 
consistent  with  this  indictment  that  the  child  might  have 
caught  the  disease ;  and  supposing  it  had,  might  not  the 
mother  carry  it  tlirougli  the  street  in  order  to  procure 
medical  advice  without  being^subject  to  be  indicted,  for 
11  ,  it? 
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it?  Therefore  the  indictment  ought  to  have  shewn  that 
the  act  was  uxdawfiil;  and  it  ovght  also  to  hare  alleged 
that  there  was  some  sore  upon  the  child  at  the  timdr 
iKhaor  ift  waa  so  carried,  l^  analogy  to  the  writ  <^  A* 
Uproso  anwoendop*  which,  it  seems,  lay  only  for  those! 
who  appeared  to  the  sight  of  all  mmk  by  their  voioe 
and  sores  to  be  lepeis,  and  not  for  thoise  infected*  with 
^e  disease^  but  not  outwardly  in  their  bodies  (a).     And 
if  the  merely  alleging  that  the  disorder  is  infectious  and 
dangerous  to  the  subjects,  be  sufficient,  there  is  a  multi- 
tude of  diseases,  of  which  the  same  may  be  predicated^ 
and  consequently  the  patient  during  the  continuance  of 
any  such  disease  n^ ust  never  go  abroad  at  all ;  so  difficult 
will  it  be  to  draw  the  line.    The  only  offences  against 
the  public  health  of  which  Hcemkins  qieaks,  are  spread- 
ing the  plague  and  neglecting  quarantine  (&) ;  and  Lord 
Hardmcke^  it  appears,  thotight  the  building  of  a  house 
for  the  reception  of  patients  inoculated  with  the  small 
pox  was  not  a  public  nuisance,  and  mentioned  that  upon 
an  indictment  of  that  kind  there  had  lately  been  an  ac«* 
qoittaL    And  he  added,  that  the  fears  of  mankind, 
though  they  may  be  reasonable^   will  not  create  a 
noisance.  (r)  / 


1815. 

The  RiMo 
agtmst 

MLCOV 


Pari  and  Gurruy  contra  mentioned  the  circumstance 
of  a  biS  having  been  introduced  into  parliament*  during 
Ae  last  sesstonsy  for  die  puipose  of  subjecting*  this  o& 
fenoetoapmuahment^  and  that  it  had  been  rejected 
upon  the  ground  (then  suggested  by  the  law  officers) 
that  it  would  restrain  the  common  law  proceeding ;  upon 
Tvhidi  oceasionat  waa  taken  forgrantedy  that  to  carry 


W  See  Fitz.  N,  B.  534.      9)  -^"w*.  P.  C.  ff.  5»i53.      (c)  3  ^/*-  75o- 

infected 
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l8i5«        infected  persons  about  the  streets  of  London  was  an  in-' 
_.    _  dictable  ofienoe.     And  Lord  Hale  expressly  mentions 

The  Kino         i  „  -.  *  i  -   «_ 

a^tfifu/  the  small  pox  as  one  of  those  contagious  diseases,  whicii 
>iLLo.  if  a  num  be  infected  with,  and  goes  abroad,  whereby 
another  be  infected  and  dies,  it  is  a  great  misdemeanour 
in  him  (a).  Considering  die  circumstances  of  this  case^ 
it  would  be  difficult  to  find  a  more  fit  subject  for  prose- 
cution, (b) 


Lord  Ellenborough  C.  J.  said,  that  if  there  had 
been  any  such  necessity  as  supposed  for  the  conduct  of 
the  defendant,  it  might  have  been  given  in  evidence  as 
matter  of  defence;  but  there  was  no  such  evidence,  and 
as  the  indictment  alleged  that  it  was  done  tmUmfiiUy  and 
injuriously^  it  precluded  the  presumption  that  there  was 
any  such  necessity.  He  observed  that  the  cases  put  by 
Lord  Hale  were  put  as  instances,  and  diat  this  subject 
had  come  under  discussion  in  Rex  v.  Sutton^  who  was 
indicted  in  the  year  1767  for  erecting  small  pox 
houses. 

Le  Blanc  J.  in  passing  sentence  observed  that  al* 
though  tiie  Court  had  not  found  upon  its  records  any 
prosecution  for  this  specific  offence^  yet  there  coiild  be 
no  doubt  in  point  of  law  diat  if  a  person  unlawfiilly,  in- 
juriously, and  with  full  knowledge  of  the  fact,  exposes  in 
a  public  highway  a  person  infected  with  a  contagious 

{b)  The  affidaTit  in  support  of  the  prosecution  stated  that  the 
pasMge  in  which  the  defendant  bad  exposed  the  child  was  a  cnl  de  sac, 
extremely  narrow ;  that  there  was  a  small  school  kept  there,  and  that 
two  of  the  children  had  caught  the  disorder  and  died. 

14  disorder^ 
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discMrder,  it  is  a  common  nuisance  to  all  the  subjects,  and        1815. 
indictable  as  such.     However,  the  Court  was  not  dis-        — 

-  -  .  .  ,  The  Kino 

posed  upon   the  present  occasion  to  impute   to  the         n^ainst 
defendant  an  intention  of  being  the  cause  of  the  conse- 
quences which  had  followed.     Neither  did  they  pro- 
nounce that  every  person  who  inoculated  for  this  disease 
was  guilty  of  an  offence,  provided  it  was  done  in  a 
proper  maimer,  and  the  patient  was  kept  from  the  so* 
ciety  of  others  so  as  not  to  endanger  a  communication 
of  the  disease.    In  such  a  case  the  law  did  not  pronounce 
it  to  be  an  offence.     But  no  person  having  a  disorder 
of  this  description  upon  him,  ought  to  be  publicly  ex- 
posed to  the  endangering  the  health  and  lives  of  the 
mt  of  the  subjects. 

The  defendant  was  sentenced  to  imprison- 
ment in  the  custody  of  the  marshal  for 
three  calendar  moqths. 


Cabruthers  against  Stdebotham.  FruL», 

A  SSUMPSIT  upon  a  policy  of  insurance,  and  the  where  « ship, 

money  counts.     Plea,  general  issue.     At  the  trial  roIi°/ua"of  a 

St  Lancaster  there  was  a  verdict  for  the  plaintiff  for  33/.  J^^„*'^Vup*'thc 

151.  2i,  subject  to  the  opinion  of  the  Court  upon  the  ^^^VJ^^  ^'^f  " 

case :  the  ad? ice  of 

the  maAer, 
fastened  at  the 
pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and  left  there,  and  she  took  the  sroondt 
■ad  when,  the  tide  left  her,  fell  over  on  her  side  and  bilged,  in  consequence  of  which 
when  the  tide  rose  she  filled  with  water>  and  the  goods  were  wetted  and  damaged  t 
Hdd  that  this  was  a  stranding  to  entitle  the  assured  to  recover  for  an  average  loss  upon 
thegoods. 

Tne  assured  shall  not  be  prevented  from  recovering  against  the  anderwriter  an  aver- 
age loss  upon  a  damage  by  stranding  occasioned  by  the  npglect  of  a  Liver^l  pilot 
i)>pointed  under  stat.  37  G.  3.  e,  78.,  while  the  ship  is  under  his  conduct. 

The 
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1815.  Tbe  poUcjr  WM  eSeetod  on  Ate  apdi  df  N&amAer 

^  -  *€«3j  in  Ac  unrnl  «^vi(a%  on  moAb  on  boia^llm 

Caarvtubis  ^  \   /»  © 

^<itnj/        chip  Alemandgr^  «t  and  Awra  any  p<M  in  ike  United 
SriutBOTHAM.    ^g^^^^  ^Amemcd  mat  scwdi  at  Rhode  idatai  to  iti»w 

JBO0/.  On  tbe  7<ii  of  December  18135  ibe  <^ip,  being  in 
all  vespocts  fitted  finr  the  wigrage,  aafled  ftom  Ekode 
Island  with  a  caiigo  ebnsisting  «C  slaves,  of  baiTeb  of 
pot-ashes,  and  casks  of  Aax  seed.  On  the  3  ist  of  JSnt. 
1814  die  passed  Holyheadi  and  took  on  board  a  pilot 
bckia^g  to  the  port  of  ZftwrpM^  didjr  appointed  and 
licenaed ;  and  on  tlie  next  day,  about  nine  o'doek  in 
the  nsoming,  she  ent^ed  the  river  iMcr#^.  Wlien  ar^ 
rived  in  (hat  part  of  4he  rirer  whadi  is  oppaaite  Geergis 
Dock,  the  captain  being  obliged  t»  ^  on  shore^  to 
make  his  report  at  the  custom4iauae^  and  to  transact 
other  necessary  business  of  the  sh^  particularly  desired 
the  pilot  to  bring  her  to  a  safe  ancbonige  in  the  Mersqi 
and  not  to  let  her  take  the  ground,^  stating  that  she  was 
a  sharp-built  vessel,  and  would  not  take  the  ground 
^ith  safety^  The  pilot  notwithstanding  this  information 
proceeded  with  the  ship  towards  tbe  entranee  oi  Georges 
Dock  basin,  and  laid  her  a-ground  in  the  Mersey  on  a 
bank,  on  tbe  nordi  side  of  die  pier  of  the  basin.  When 
ihe  captadi  returned  in  the  afternoon,  and  found  the 
Abp  in  this  situatioh^  he  strongly  remonstrated  widi  the 
pilot,  and  urged  him  to  heave  her  into  deep  water  as 
soon  as  the  tide  flowed,  and  to  bring  her  to  an  anchor 
in  the  river.  About  the  same  time  the  dockmastef^ 
tame  to  the  pier  head,  and  informed  t^e  pilot  that  die 
diip  could  not  be  got  into  dodc  on  aceoaat  of  the  ite^ 

(«)  Th«  usual  form  oontsios  t  nemorandam  bf  whick  uei  (anMma 
other  things)  ic  wamiiitcd  fcee  fr«flii  avetagC)  vokss  gescrali  vrtheMf 

he  strandetL 

and 
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ml  that  she  oouM  not  lie  where  she  was  m  safety.    At        1815. 

flood  tide  the  ship  floated^  when  the  pilot»  in  the  absence        — — 

.  Carrutbers 

of  the  maater,  who  was  on  shore  on  necessary  business,         against 

aod  b  opposition  to  his  advice,  took  her  up  to  the  pier 
of  the  basin  of  Georges  Dockf  and  ikstened  her  there  by 
a  rope  to  the  shore,  with  the  intention  that  she  shonld 
take  the  ground  when  tiie  tide  fell,  and  having  thus 
&stened  her,  he  left  her  about  eight  o'clock  in  thcf 
evemng  under  the  command  of  the  mate^  the  captain 
being  still  detained  on  shore.  Soon  aAer  the  pilot 
quitted  her,  and  before  the  ciq^in  returned,  the  raatcf 
was  impressed  and  taken  to  the  rendezvous  house,  where 
he  was  detained  all  night  About  nine  o'clock  the  vessel 
took  the  ground  astern,  soon  after  which  the  captain 
retunied  on  board,  and  about  midnight  the  water  leav 
tng  the  ship,  she  fell  over  on  the  side  farthest  from  the 
pier  with  such  violence  that  she  bilged  and  broke  many 
of  her  timbers,  and  lay  upon  her  larboard  beam  cn<Is« 
'When  the  tide  rose  again  she  righted,-  but  with  10  feet 
Wster  in  the  holdv  by  which  the  pot-ashes  and  flax  seed 
were  completely  wetted  and  damaged  before  they  were 
orooold  luive  been  discharged,  and  safely  landed  at 
Ltoerpocl.  Every  exertion  was  made  to  pump  the 
vessel  to  bring  her  up  to  the  dock-gates,  and  to  dis- 
eharge  her  cargo  with  all  possible  dispateh.  It  was 
aecessary  to  take  the  vessel  into  the  graving  dock  to  be 
repaired^  when  it  was  found  that  in  addition  to  the  other 
damage  she  had  lost  her  false  keel.  The  defendant  had 
jhjd  suflvcxent  to  ooVer  all  the  loss>  except  upon  the  flax- 
deed,  which  amounts  to  33/.  13&  2<2.,  for  which  this  ac- 
tion is  brottj^ht.  Ttie  case  then  referred  to  stat  3 7  <?•  3-" 
f.  78,  fi>r  tba  regulation  of  pilots  in  the  port  of  Liver^ 

fool, 
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jxhjIj  and  to  52  G.  3.  c.  39.  for  the  regulation  of  pilots 
on  the  coast  of  England, 
aganst  The  question  for  the  opinion  of  the  Court  is,  whether 

Stoibotham.  the  plaintiffis  entitled  to  recover  the  said  sum  of  33/. 
155.  2€L  If  the  Court  should  be  of  opinion  that  the 
plaintiff  is  entitled,  a  verdict  to  be  entered  for  him  ac- 
cordingly; if  otherwise,  a  nonsuit  to  be  entered. 

Joy  contended  that  the  plaintiff  ^as  entitled  upon 
two  grounds;  ist,  because  here  was  a  stranding  of  the 
ship  within  the  meaning  of  the  policy;  adiy,  because 
such  stranding,  though  occasioned  by  the  negligence  of 
the  pilot,  was  nevertheless  a  peril  for  which  the  under- 
writer shall  be  answerable-  ist.  He  said,  that  to  con- 
stitute a  stranding,  it  need  not  be  occasioned  by  the 
force  of  the  winds  and  waves,  neither  need  the  place 
upon  which  the  ship  grounds  be  strictly  a  strand.  And 
he  cited  JohnsotCs  Dictionary^  Skinner* s  Etymologicon 
^  LinffUE  AnglicaruB^  Falconer^ s  Marine  Dictionary^  for 

the  etymology  of  the  noun,  Strand;  and  Neumanns 
Marine  Dictionary j  for  that  of  the  verb,  to  strand j  which 
imports  not  only  in  an  active  sense,  ^^  to  drive  upon  the 
strand,"  but  also  in  a  neuter  sense,  <^  to  lie  immoveable 
and  damaged  upon  the  strand,"  in  the  same  sense  as 
th^  French  naval  term,  "  echouer,"  i.  e.  "  toucher, 
donner  —  ou  &ire  donner  sur  le  sable."  And  thus 
in  Dobson  v.  Bolton^  sittings  after  Easter  term,  1799, 
Ijord  Kem/on  ruled  that  a  ship  which  was  damaged  upon 
some  wooden  piles  in  the  Wisbeach  river,  was  stranded. 
So  in  BumetY.  Kensington  {a\  thejury  upon  the  first 
trial  thought  that  it  was  not  a  stranding  if  the  vessel 
got  off  the  ground  and  prosecuted  her  voyage,  but  that 

stranding 
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stiaadiiig  mieant  where  the  took  the  gioimd  and  bilged  x8i;. 
so  as  to  be  incapabb  of  prooeediDg  on  her  voyage.;  but  — ^ 
that  was  hdd  to  be  erroneous^  and  was  afterwards  set  .  agaimt 
rif^t  iq>on  another  tnai,  where  the  stranding,  was 
established.  And  in  Ne$biU  v.  lMshingtQn{a\  Lord 
Kayon  considered  the  memorandum  as  of  a  very  exten« 
live  meaning  Mjing  that  it  was  inserted  to  prevent 
diq)iites,  and  the  underwriter  thereby  agteed  to 
ascribe  the  loss  to  the  stranding,  as  the  most  probable 
occattoii»  though  the  bid  cannot  always  be  iaeertained. 
adly,  Though  this  stranding  was  occasioned  by  die  . 
miscoudttct  of  the  pilot,  yet  shall  the  underwriter  be 
aivtwcrable.  This  point  was  before  ihe  Court  of  £x« 
diequer  in  the  last  term,  in  I%e  AHamaf*Oeneral  v. 
Qaey  whidi  was  an  infi>nnatian  filed  against  the  defend* 
ants  to  recover  a  compensation  for  damage  done  b}^  their 
sbip  nmning  foul  of  two  king^s  ships,  and  the  defence 
V8S|  that  their  ship  was  not  at  the  time  under  the 
command  of  their  servants,  but  of  a  Liverpool  pilot  ap« 
poiiited  under  stast.  37  G.  3.  c.  78.  {Liverpool  pilot  act), 
and  the  Court,  after  argument,  intimated  a  8th>ng  opi- 
nioD  that  the  defence  was  good.  So  in  this  case  it  will 
befcund  upon  a  consideration  of  that  statute,  as  well 
as  of  atat  5a  6. 3.  c,  39.  (the  general  pilot  act),  that  the 
owner  is  protected  from  responsibility  for  the  acts  of  the 
pilot.  For  the  37  G.  3.  c.  78.  places  in  the  hands  of  a 
committee  the  power  over  pilots  for  the  port  of  Liver'- 
foolf  as  well  to  appomt  and  licence  as  to  punish  and 
diamias  them,  and  obliges  all  vessels  under  a  penalty  to 
take  the  first  pUot,  so  appointed,  who  presents  himself  ' 
sad  his  licenoe  (5),  and  such  pilots  are  said  to  have  the 

Vol.  IV.  G  charge 
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1 8 15.        durge  of  ships  while  in  the  riTer  (a).    Then  comes  the 

^    "  ca  G.  3.  e.  lo,  of  which  sect  30.  enacts,  that  no  owner 

^tff  «if        or  master  of  any  ship  shall  be  answerable  for  any  loss, 

nor  be  prevented  from  recovenng  upon  any  contract  ot 


by  reason  of  any  neglect,  default,  &c.  of  any 
pilot  taken  on  board  under  any  of  the  provisions  of  that 
act.  Now  a  pilot  taken  on  board  under  the  local  act  is 
also  under  tht  provisions  of  the  general  act.  For  the 
general  act  extends  to  all  local  acts;  and  that  is  plain 
from  its  tide^  which  is  general,  viz.  *<  for  the  regulation 
of  pilots,  kjc.  on  the  coast  of  England,"  and  from  its 
preamble^  which  refers  to  the  several  local  acts  that 
have  been  passed,  and  that  it  is  necessary  that  the  names 
•f  all  pilots  in  England  should  be  known,  and  also  from 
many  other  provisions  contained  in  the  act,  which  rdate 
to  every  pilot  (&)•  If  this  be  so,  the  plaintiff's  right 
may  be  determined  upon  the  statute  alone.  But  if  it 
rested  upon  principle  whether  he  should  be  liable  for 
what  the  pilot  has  done,  it  might  be  asked,  does  the 
law  hold  any  one  liable  for  the  acts  of  another  who  is 
not  of  his  own  choosing  but  imposed  upon  him  by  the 
law  ?  The  case  of  Nicholson  v.  Mounsey  (c)  affords  the 
answer,  that  it  does  not,  even  where  the  party  has  a 
control  left  him,  which  in  Ais  case  the  plaintiff  had  not 
And  agreeably  to  this  principle  MoUotf{d)  gives  the 
reasons  why  the  master  ought  to  be  responsible  for  the 
acts  of  the  mariners,  viz.  <^  for  that  the  mariners  9ie  of 
his  own  choosing,  and  under  his  correction  and  govern- 
ment, and  know  no  other  superior  on  shipboard  but 
himself;  and  if  they  are  faulty  he  may  correct  and 
punish  thero»  and  justify  the  same  by  law;"  for  which 


(«)  5.  36. 

(h)  St.44-49-SlS3S9- 

(f)  tsSut,3t4. 

[J)  *47. 

J5 

he 
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he  cites  RdL  Ab»  530.  Hem  v.  SmiiL     But  as  to  pilots        1815. 
Betmesspeakx  thus  (a),  that  "  in  many  ports,  entrance    ^  — — 
to  harboursi  &C.,  the  taking  a  pilot  is  not  a  voluntary         as^ivst 
act,  but  obligatcHy  on  the  master;"  and  he  adds,  that 
^  in  England  after  a  pilot  is  taken  on  board  the  master 
kas  no  longer  any  command  of  the  ship,  and  the  pilot 
is  liable  to  an  action  for  an  injury  done  by  his  personal 
misconducty  although  a  superior  officer  is  on  board.**. 

UidedaUf  contra,  did  not  deny  that  the  place  where 
the  damage  happened  was  a  strand,  only  he  objected  in 
Ttspect  of  the  cause  of  that  damage  here  was  not  a 
stranding.  And  he  argued  that  if  a  ship,  or  goods  on 
board  her,  receive  an  injury  wliile  she  is  lying  in  a  dry 
harbour,  or  upon  a  strand,  not  having  been  driven 
thither  by  the  force  of  the  elements,  such  injury  was  not 
imputable  to  a  stranding  within  the  meaning  of  this 
memorandum,  although  it  is  true  that  it  happened  upon 
a  strand.  For  stranding  imports  that  it  is  occasioned 
by  some  peril  of  the  seas,  and  therefore,  according  to 
Thompson  v.  Whitmore  {b\  it  is  not  a  stranding  if  it  be 
by  the  voluntary  act  of  the  party ;  as  if  the  ^ip  be  laid 
on  the  beach,  and  there  receive  damage  by  sea  water, 
this  shall  not  charge  the  underwriter  who  only  engages 
against  the  perils  of  the  seas. .  So  here,  the  defendant 
only  engages  against  sea  perils,  and  not  against  such 
perils  as  but  for4he  place  where  the  ship  was  laid  by  the 
act  of  the  pilot  would  not  have  happened.  And  as  to 
this  being  the  act  of  the  pilot  andf  not  of  the  master  or 
mariners,  the  statute  never  meant  to  alter  the  relation 
of  the  pilot  as  servant  to  the  master,  but  only  to  provide 

(4)  a03.  (i)  a^^'*^'**?- 

G  2  persons 
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18x5.        ptncns  that  should  be  capable  of  piloting.    The  pilot 
■"         is  to  a  certain  extent,  though  not  to  the  tame  extent 
^  tf/tfjItT^'    that  the  mariners  are,  the  servant  of  the  ina9ter,  and  may 
SvDtBo THAW.    ^]^(j^|^  agabst  him  upon  his  retainer^  which  differs  this 
case  irom  Nickobon  v.  Mounsetf.    And  it  seems  to  have 
been  the  c^inion  of  Mansfield  C.  J.  in  Huggett  v.  Mont-^ 
gomery{a)f  and  Bawsher  t.  Noidstrom{b\  (although  those 
cases*  were  determined  Upon  a  different  point,  tiz,  the 
form  of  action,)  that  die  captain,  compelled  as  he  is  by 
the  statute  to  take  a  pilot  on  board,  is  nevertheless  an- 
swerable; for  the  pilot  does  not  represent  the  ship.     It 
would  indeed  be  strange  if  the  saving  clause  (sect.  30*) 
of  the  general  pilot  act,  after  the  pains  that  have  been 
used  to  limit  it  in  words  <*  to  pilots  taken  on  board  in 
pursuance  of  any  of  the  provisions  of  that  act,*'  should 
be  construed,  as  the  plaintiff*  would  have  it,  to  extend 
to  such  as  are  taken  on  board  in  pursuance  of  another 
act.    And  though  many  of  the  clauses  61  the  general 
act  do  undoubtedly  by  their  language  extend  to  all 
pilots  lawfully  appointed,  yet  that  is  no  reason  why  the 
above  clause,  and  others  like  it,  such  as  the  37th,  40th, 
and  5  2d,  which  are  restrained  in  their  enactments  to 
that  act,  should  be  extended  farther;  on  the  oontraiy, 
the  very  differing  oi  the  language  of  these  clauses  de- 
notes a  difference  of  construction. 

Lord  EiXENBOROUGH  C  J.  Two  questions  arise 
i4>on  this  case.  First,  whether  a  stranding  of  the  ship 
has  taken  place,  in  which  event  only  the  iuiderwrit«r 
will  be  liable  for  damage  to  this  species  of  oommodity : 
and  in  this  case  the  ship  has  lain  on  the  stnusd,  the 

(4)  %  M  jp.  446.        {h)  I  rootf.  568. 

com* 


»taAM. 
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commodity  hai  had  Mft  witet  upon  it,  and  hoi  beea  1815. 
damaged,  which  U  one  of  the  pariLi  insitrtd  against!  '^~^ 
and  all  this  has  happened  in  die  course  of  the  voyage.  mi*st 
Fot  whether  the  ship  was  tinder  die  conduct  of  the  ^*'*'  *"' 
pilot  or  the  master,  the  damage  is  equally  a  damage 
in  the  oomse  of  the  voyage,  and  so  within  the  scope  of 
die  policy.  The  only  remaining  question  then  is,  whe- 
ther that  which  has  happened  is  to'  be  considered  ai 
havuig  happened  through  the  miseonduct  of  the  master 
and  mariners,  from  which  the  underwriter  is  eMmpted. 
Now  to  make  the  pilot  the  representative  of  the  master, 
and  consequendy  to  exempt  the  underwriter  from  11a* 
bility  for  his  acts,  it  must  first  be  shewn  that  there  is  a 
privity  between  the  pilot  and  the  master,  so  that  the 
one  may  be  considered  as  the  representative  or  agent  of 
die  other.  But  does  the  master  appoint  the  pilot? 
Certainly  not  The  regulations  of  the  general  pilot 
act(fl)  unpose  a  penalty  Upon  the  master  of  every  ship 
wbich  shall  be  piloted  by  any  other  person  than  a  pilot 
duly  licensed,  within  any  limits  for  which  pilots  are 
Iswfiilly  appointed.  And  there  is  an  e^Lception  of  such 
placdt  for  which  pil6ts  ate  hot  appointed.  But  if*  the 
master  cannot  navigate  ^without  a  pilot  except  under  a 
penalty,  is  he  not  under  the  compulsion  of  la#  to  take 
a  pQot  ?  And  If  so,  is  it  just  that  he  should  be  answei^ 
able  for  the  misconduct  of  a  person,  whose  appoint 
ment  the  provisions  of  the  law  have  taken  out  of  his 
bands,  placing  the  ship  in*  the  hands  and  under  the 
conduct  of  the  pQot?  The  consequence  is,  that  there 
is  no  privity  between  them.  In  general,  if  there  be  a 
damage  arising  from  a  marine  peril,  unless  that  damage 
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1815.       ^  induced  by  the  act  of  the  master,  or  nuoinanBy  or 
■        owner  of  the  ship,  it  is* a  damage  within  the  scope  of 
^!ff^'J"^'    the  policy.    Here  haa  been  a  stranding  which  has  ooca« 
Stdeboyuam.    gioned  an  averiige  loss,  for  which  the  underwriter  will 
be  responsible  unless  it  has  been  occasioned  by  the 
party's  own  act.     And  how  can  that  be^  unless  the  act 
of  the  pilot  who  is  imposed  upon  the  master  by  law,  is 
to  be  considered  as  his  act?    It  appears  to  me,  there- 
fore, that  the  underwriter  is  liable;  because  this  does 
not  fall  within  the  description  of  a  damage  that  has  been 
caused  by  the  act  of  the  assured  themselves,  but  by  the 
act  of  the  pilot,  between  whom  and  the  assured  there 
was  no  privity.    The  same  principle,  I  think,  governed 
the  case  of  Nicholson  v,  Momnsei/. 

Le  Blanc  J.  I  think  the  argument  is  against  the 
underwriter  upon  both  points.  The  underwriter,  has 
paid  as  upon  a  loss  except  in  respect  of  a  particular 
portion  of  the  cargo.  And  the  question  is,  whether 
there  has  been  a  stranding  within  the  meaning  of  the 
policy;  which  will  depend  upon  whether  that  whidi 
has  happened,  happened  in  the  course  of  the  voyage 
and  from  one  of  the  perils  insured ;  the  perils  insured 
being  all  the  ordinary  perils  to  which  ships  in  the  course 
of  navigation  are  liable.  It  appears  that  the  master 
was  compellable  by  law  to  take  on  board  a  pilot,  and  it 
was  in  consequence  of  his  misconduct,  that  th^  ship, 
being  upon  an  element  to  t^hich  the  insurance  extends, 
was  placed  in  3uch  a  situation  that  when  the  water  left 
her  she  fell  ypon  her  side;  and  thus  the  damage  hi^ 
pened.  Undoubtedly  this  amounts  to  a  stranding;  b^ 
cause  the  ship  was  upoi)  a  strand.  Therefore  the  only 
question  is,  whether  this  is  a  peril  which  the  underwriter 
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insured  against:  and  I  think  that  it  is;  beqause  this  iSij. 
was  not  a  peril  occasioned  by  the  act  of  the  master  or  — ^* 
mariners,  firom  which  the,  underwriter  shall  be  exempted*  d^ahsi 
but  is  to  be  considered  as  the  act  of  the  pilot.  Inde- 
pendently of  the  general  prindple,  the  pilot  act  pro- 
vides (a)  ^'  that  the  owner  of  any  ship,  or  consignee  of 
goods,  shall  not  be  prevented  from  recovering  any  loss 
or  damage  upon  any  contract  of  insurance,  by  reason 
of  any  neglect  of  any  pilot  taken  on  board  under  any  of 
the  provisions  of  that  act."  And  what'are  the  provisions 
c{  that  act  ?  They  expressly  rehtte  to  pilots  appointed 
and  taken  on  board  under  the  regulations  existing 
within  particular  districts.  Such  are  the  provisions, 
that  a  particular  description  of  the  person  of  every 
p]k>t,  shall  be  written  or  indorsed  on, his  licence(6);  • 
and  that  every  pilot  boat  of  every  corporation  or  society 
established  in  relation  to  pilotage,  or  of  any  person 
authorized  by  them  to  act  as  pilot,  shall  be  painted  in 
a  particular  manner,  and  shall  carry  a  particular  vane  . 
or  flag  {e).  And  sect  59.  expressly  applies  to  any  limits 
ibr  which  pilots  have  been  or  shaU  be  appointed  by  law* 
fid  authority,  maldng  the  master  compellable  under 
pain  of  a  pardcular  forfeiture  to  take  a  duly  licensed 
pQot  on  board*  Therefore  it  may  fairly  be  said  that 
such  pilots  as  are  taken  on  board  within  this  district, 
are  taken  on  board  under  the  provisions  of  the  general 
act;  because  the  general  act  relates  in  its  provisions  to 
pilots  appointed  for  limited  districts^ 

Batuey  J.  I  am  entirely  of  the  same  opinion.  The 
case  has  been  so  AiUy  gone  into  by  my  Lprd  and  my 
Brother  Le  Blanc j  that  it  is  nnmecess^ry  for  me  to  enter 

(«)  Sicl.  3a  {h)  8tct.  44-  (0  90cU49^ 

6  4  mndi 


88 


CASES  iM  EASTER  TEKM 


1815. 

CAKRVTBSItt 

Stobbothak. 


much  into  detail.  With  respect  to  this  Jieing  a  damage 
eecasioned  by  a  sea  peril;  it  is  dear  that  it  was  the  sea 
water  which  occasioned  it.  Tbere&re  upon  that  part 
of  the  case  there  can  be  no  doubt.  The  case  of  Thomp^ 
son  y.  Whitmore^  and  Bawanfi  v.  Dimmorej  which  waa 
there  cited,  are^jdiitinguishable»  because  in  them  the 
damage  waa  primarilj  a  land  damage;  the  injury  waa 
from  the  ship's  tumbling  over.  On  the  other  ground 
too  I  am  of  opinion,  that  the  ship  being  on  the  strand 
was  therefore  stranded  within  the  meaning  of  the 
policy.  And  this  being  a  case  where  the  master  of  the 
ship  was  bound  at  his  peril  to  take  a  pilot  on  boards 
be  caimot  be  identified  with  the  pilot,  so  as  to  make 
the  damage  that  has  happened  through  his  negiecf, 
•  a  damage  occasioned  by  the  neglect  of  the  master  or 
owner. 

PmrjCuriamj  Judgment  for  the  Plaintiff 


Afrill 


sSth. 


GoonmoHT,  oxx  the  Demise  of  Lloyd  and 
Others^  against  Jon£s  aftd  Others. 


T  N  gectment  for  a  messuage  and  lands,  with  the  ap- 
purtenants, called  Hendrcy  in  Kilkennin  in  the  county 
of  Cardigan^  there  was  a  verdict  for  the  plaintiff  at  the 


Dertseto  his 
wife  and  dtogh- 
ter  S.  jointly 
during  his  wife's  , 
life,  and  from 
and  after  her 
decease  to  the 

use  of  E»  for  life,  and  from  and  alter  her  deeease  to  her  first  and  every  other  son,  accord- 
ing  to  seniority,  and  for  want  of  snch  sons  to  her  daughter  or  4ai|ghters  lo  kt  equally 
divided,  and  if  these  should  be  no  more  than  one  daughter,  to  her  use;  and  U  iefmUi  "if 
such  issue  o£*Ml 'daughter  £.,  to  his  daughter  M.  for  lite,  then  to  her  first  and  every  other 
SOD,  subject  to  the  0ke  restrictions  and  limitations,  and  for  want  of  (uch,  to  the  daughter 
or  as  many  diughlers  of  ilC  lo  be  eqoally  dimded ;  apd  for  want  of  soch^  lo  Ms  da«ihter 
C.  for  life,  (remainder  in  like  manner)^  and  for  wmt  ef  ad  stalk  i$suesi  to  his  own  right 
heirs  for  ever :  Held  that  the  remainder  to  M*  and  her  diUdren  was  not  a  cooUogeiit 
remainder  defeasij^e  by  the  event  oC  ^'adyi^^  ^d  lea.ving  ndangbter,  U  wham  th« 
esute  vested ;  bnt  that  such  remainder  took  e£ct  In  the  children  oTjtf.  upon  the  death 
of  the  daughter  of  E, 
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Her^fbrd  assizefl,  subject  to  the  opinion  of  the  Court  iSx;. 

up<ni  a  caae^  which  as  to  one  point  was  thus:  — ^- 

David  Evans  being  seised  in  fee^  iic  hj  his  will  yMnst 


dated  the  19th  My  1778,  devised  all  that  messuage^ 
tenement^  and  fainds»  with  the  appurtenants,  commonly 
called  and  known  by  the  name  dHendrej  with  all  and 
angular  houses,  &c.  thereunto  belongings  to  his  wife 
Jofi^^  and  to  his  daughter  Eftxabf A,  spinster,  to  hold  to 
them  jointly  during  the  life  of  his  wife,  and  from  and 
after  her  debase  to  the  use  of  bis  said  daughter  for  life^ 
and  from  and  after  her  decease  to  the  first  and  eteiy* 
other  son  of  her  body  lawfully  to  be  begotten,  according 
to  soiiority  of  age  and  priority  of  birth,  the  dder  always 
to  be  preferred  before  the  younger;  asid  for  want  of 
such  sons,  to  the  daughter  or  dai^hters  of  the  said  Bi* 
zabethj  to  be  equally  divided  betiveen  them  diare  and 
ahare  alike;  and  in  csue  there  shoidd  ha^^Mti  to  be  no 
more  than  one  doughter,  to  the  use  of  sueh  daughter; 
and  in  defauU  of  such  issue  of  his  daughter  Elizabeih^ 
dMBi  to  hk  dauf^ter  Maty,  wife  djfokn  David^  durmg 
ha  life;  then  to  the  first  and  every  other  mm  of  her 
kwfelfy  bsgotten,  sfbjeet  to  the  like  r estrietionB  and 
limilitiona;  and  feur  wai^t  of  soGb,  to  the  dai^^hter  or  at 
laioy  daughters  of  lua  said  daughter  Jllisirjf^  to  be  equally 
dirided  between  them  share  and  shaM  alike  as  afore- 
md;  and  for  want  of  sueh,  to  hb  daughter  Oathmrine, 
wife  of  Timmas  Jokn^  for  life;  and  from  and  altar  her 
dficeiac^  to  the  first  and  every  other  son  of  her  body 
law&lly  b^ottei^  subiect  to  the  like  limitations;  and  fee 
eint  of  iMh,  (k>  the  daughter  or  doiBghlerBof  her  body 
at  aforesaid,  to  be  equally  divided  between  them  share 
sad  share  aKhe;  wtd  Jbrwant  ^  M  suck  issmsj  to  bis 
eon  right  heirs  for  ever/*    Theytestator  at  the  date  of 
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1815*        his  willy  and  alto  at  his  death,  had  five  daughters, 
GooDKioBT    ^^^^9  Jane^  Cathermey  Mary^  and  EUzabethy  who  were 
tf  AMI        all  (except  EiizabM)  married  and  had  issue  in  his  life* 
time.    The  testator  died,  and  Jane  his  widow  and  bis 
daughter  Elixabeth  entered  upon  the  premises  and  were 
possessed.     Elixabeth  died,  and  Mary  her  only  child 
took  possession  of  an  widivided  moiety,  and  held  it 
until  the  death  of  Jane  the  widow,  and  upon  her  death 
became  possessed  of  the  wholes  and  afterwards  died  at 
the  age  of  27  intestate  and  without  issue.    At  her  deatit 
the  defendants,  who  were  the  daughters  and  only  chil- 
dren of  Maty  Daudy  then  deceased,  thetestator's  daugh- 
ter,   and  next  devisee  named  in  the  will,   entered 
and  were  possessed  of  the  whole.    And  the  question 
between  them  and  the  lessors  of  the  plainti£^  who 
claimed  three-fourths  as  heirs  of  the  testator's  other 
three  daughters,  was,  whether  the  limitation  in  &vour 
of  JUbyy  2>0i»<{  and  her  children  ever  took  effect. 

Abbott  for  the  {rfaintiff  contended  that  the  remainder 
to  the  children  €if  MtMobetkwsB  for  life  only,  there  being 
no  words  of  inheritance  to  give  thgm  a  greater  estate ; 
tor  the  words  in  defauU  ^sueh  issuey  upon  whidi  the 
remainder  over  is  limited,  mean  the  same  as  **  in  de- 
&ult  of  such  children."  Then  the  devise  to  Mary  and 
her  children  is  a  contingent  devise  only,  on  the  event 
oftherenotbeinganychiklof  JS{»ai€/A  to  take;  and  if 
there  should  be  a  child  of  ElizeUfetiy  then  the  remainder 
overtobevoid.  It  is  a  contingency  with  a  double  aspect; 
EUmheih  was  unmarried  at  the  death  of  the^derisor ;  the 
devise  is,  if  Elizabeth  should  die  having  a  son  or  daugh^ 
ler,  the  remainder  is  to  vest  in  them;  but  if  she  has  no 
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son  or  daughter,  then  it  is  to  vest  in  Matyf  or  her  chil-        i8i5« 
dren«  otherwise  to  be  defeatecL     Wherefore)  since  JS/t^     _  •— — 

GOODKIOIIT 

zabeiA  died  and  leA  a  daughter  in  whom  a  life  estate         vms 
▼ested,  the  limitation  oyer  to  Mary  and  her  children        ^ 
hasfidlecL    And  for  this  he  cited  Denne  v.  Page{a)y 
Ktene  r.  Dickson  {b)f  Hay  v.  Lord  Coventry  (c)^  Foster 
V.  Lord  Bomney  (d),  Doe  v.  Perryn  (e),  Rex  v.  Marquis 
(fSt4^pord{f)y  but  admitted  that  in  the  two  last  the 
estates,  upon  the  vesting  of  which  the  subsequent  re- 
mainders were  held  to  be  defisated,  were  estates  in  fee. 
And  as  to  what  was  held,  in  Doe  v.  Dacre  (g\  that  the 
words  ^  for  defiuilt  of  such  sons,"  did  not  make  the 
remainders  over  contingent,  that  was  upon  a  view  of  thie 
whole  will,  because  it  i^peared  that  the  testator  never 
meant  his  heir  to  take  until  there  should  be  a  complete 
fiulure  of  the  issue  of  all  his  seven  sisters. 

W.  E.  Taunton  contr^,  admitted  that  the  estates  li- 
mited to  Elizabeth  and  her  sons  and  daughters^  and  to 
the  testator's  other  ttro  daughters,  thdr  sons  and  daugh- 
ters in  .snooessbn,  were  only  life  estates ;  which  might 
well  be^  since  life  ^plates  may  be  limited  to  unborn  chil- 
dren. Bat  here  he  said,  as  in  Doe  v.  Z>8cr^,  it  was 
plain  from  the  ultimate  limitation  to  his  right  heirs 
**Jbrwani  of  all  such  issues^**  that  the  testator  did  not 
intend  his  right  heirs  to  take  until  all  the  issues  ot  his 
daughters  fiukd,  whereas,  as  the  plaintiff  would  have  it, 
if  the  first  taker  should  have  a  son  in  whom  the  remafai- 
der  shoold  vest  but  for  an  instant,  all  the  subsequent 
limitations  woidd  be  gone.    And  he  was  proceeding  to 

(4)  I*  £aa,  603  jf .         (h)  iB.&P.  454. «.         (f)  3  r.  R.  83. 
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1815.       observe  on  the  cases  cited,  but  was  stopfMcl  bj  tke 
""""        Court. 

GOODKIOBT 

agaiitsi 

Jones.  Lo^j  Ellenborouoh  C  J.    It  appears  to  me  with- 

out reference  to  other  cases  that  the  testator  intended 
to  give  successive  estates  for  life  to  his  daughters,  in<- 
verting  the  order;  first  he  gives  it  to  his  younger 
daughter  Elizabeth^  and  after  her  decease  to  the  first 
and  everj'  other  son  of  her  body,  (under  which  devise 
th^  would  take  estates  for  life^)  and  for  want  of  such 
sons  to  the  daughters,  to  be  equaUy  divided  between 
them,  and  in  case  there  should  not  be  more  than  one 
daughter,  then  to  her,  and  in  defiuilt  of  such  issue  to  his 
daughter  Maty  with  the  like  limitations,  and  then  to  his 
daughter  Catherine  in  like  manner.  The  question  is 
whether  if  there  should  be  no  son  or  dai^hter  of 
Elizabeth^  or  if  being  ahy  such  th^  should  fidl,  the 
testator  intended  that  the  estate  should  go  over  to  the 
next  in  remainder.  And  it  appears  to  me  that  he  did 
sointend.  For  this  is  phiin  from  the  ultimate  remainder 
<<  for  want  of  all  such  imMi**  to  hia  right  hejc%  t^  the 
testator  intended  that  nothing  should  0t>  ovint  to  hia 
r^t  bars  lUitil  all  die  issue  of  his  three  dfti^hlers  had 
completdy  fidled. 

h%  Bu^c  J.  Taking  the  irfwle  will  together  I 
think  tk^ words  in  i^fiaJi  ^mekissue,  Wmin  if  tismt 
should  be  a  fidlure  of  issue. 

Bayuy  J.    Demi  r.  Poge,  and  H^  ▼•  Lord  Cb* 
venhy^  *do  not  go  so  &r  as  has  been  supposed ;  the  - 
question  in  them  was  not  whether  the  subsequent  limit- 
ations should  be  defeated,  but  whether  the  devisees  took 
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life  estates,  or  estates  in  taiL    And  the  court  in  Doe  v.        i8ic. 
Dacre  do  not  seem  to  have  followed  the  authority  of        *^— 
Km€  1.  Dkhon,  neither  did  Lord  Kei^on  much  ap-     ^''^j^^'''' 
prove  of  Denne  v.  Page^  when  Doe  v.  Dacre  was  before        jo««»« 
this  court  in  error  {a).    Of  Keene  v.  Dickson  however  it 
may  be  observed  that  the  construction  was  such  as  to 
effectuate  the  intention  of  the  testator,  for  the  daughters 
would  have  been  disappointed  if  it  had  been  construed 
that  the  remainder  over  vested.    But  here  such  a  con- 
ttmction  will  disappoint  no  one. 

Dampier  J. .  The  construction  contended  for  on  the 
part  of  the  plaintiff  would  'disappoint  some  material 
words  in  this  wUl.  By  the  words  of  the  will  the  estate 
was  not  to  go  over  to  the  devisor's  right  heirs  except 
<<  tor  want  of  all  such  issues,**  that  is,  all  the  son^  and 
daughters  of  his  three  daughters.  The  construction  of 
the  plaintiff  would  reduce  it  to  this,  that  if  any  one  of 
the  sons  or  daughters  of  Elizabeth  should  take,  the  other 
remamders  were  to  be  at  an  end,  notwithstanding  there 
were  sons  and  daughters  oiMaty  and  Catherine^  But  I 
coDstrue  the  words  <<  in  default  of  such  issue,"  and  in 
order  to  effectuate  the  intention  it  is  absolutely  necessary 
K)  to  construe  them,  in  this  way,  viz.  if  there  be  no 
iisue^  or  if  being  issue  it  should  &il.  Tie  consequence 
u^  that  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  Defendants. 

(j}  sr.ie.ki4. 
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Mondiy, 
May  iflt. 

Where  a  ver- 
dict was  giTcn 
for  •  sum  ex- 
ceeding the 
dimages  in  the 
dedantion, 
aad  judgment 
entered  for  the 
same,  and  writ 
of  error  upon 
the  judip- 
nentt  assigning 
that  for  cause, 
the  Court  al- 
lowed the 
platntiiTs  to 
amend  the 
judgment  and 
transcript  in  a 
term  subse- 
quent to  that 
in  which  the 
judgment  was 
signed,  by  en- 
tering a  renut- 
titur  for  the 
excess. 


Usher  and  Another  against  Danset  and  Others* 

npHE  plaintiffi  declared  in  aasumptttt  as  indorsees  of 
a  bill  of  exchange^  fcMT  1574/.  iSif  and  laid  the 
damages  at  1630/.  And  at  the  trial  after  last  Mkhad" 
mas  term  the  jury  gave  a  verdict  for  1685L,  being  die 
amomit  of  principal  and  intereA  to  the  4th  day  of  the 
following  term;  for  which  sum,  together  with  costSt 
judgment  was  entered  in  that  term.  —  Error  in  parlia* 
ment  on  this  judgment,  and  transcript  carried  in  on  the 
X5th  of  March;  and  the  error  assigned  was  for  the  ex* 
cess  of  the  verdict  above  the  damages  laid  in  the  de- 
claration, and  that  judgment  was  entered  thereon. 
Joinder  in  error.  And  upon  a  former  day  in  this  term 
the  plaintiffs  obtained  a  rule  nisi  for  liberty  to  amend 
the  judgment  roll  by  entering  a  remittitur  of  5 5Z.,  and 
to  have  judgment  for  the  residue,  and  also  ta  amend  the 
transcript  on  payment  of  costs  in  error,  &c. 


Giffbri  now  shewed  cause,  and  admitting  that  the 
Court  had  a  twofold  authority  to  make  amendments, 
ilrst,  at  the  common  law,  adly,  by  the  statutes,  denied 
>  their  authority  to  amend  in  this  case.-  For  at  the 
common  law  the  Judges  might  only  amend  their  judg- 
ment in  the  same  term  (a),  but  not  afterwards,  and 
therefore  according  to  Hoy  v.  Lisl£r{b)j  Checd^  v. 
Morris  {c)j  a  remittitur  cannot  be  entered  in  a  term 
subsequent  to  that  in  which  the  judgment  is  entered*. 
And  even  in  the  same  term  the  Judges  might  not  amend 


{a)  S  Rep.  IJ7«    Oilh.  C.  P.  loS. 

[c)  %Bi  ie  1300. 


{})  a  S/r.  I  xiOto    AtiJr/ys'* 

amis>» 
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a  mistake  of  the  jury,  and  of  the  purty  liiniself  in  taking        1815. 
judgment  for  the  whole,  instead  of  entering  a  remittitur        tT"""* 
for  the  excess  and  taking  judgment  for  the  residue^        against 
which  the  plaintiff  in  this  case  ought  to  have  done  (a). 
Wherefore  the  Court  in  Sabin  v.  Lang  {b)  refused  the 
amendment,  because  the  plaintiff's  taking  damages  for 
the  whole  made  the  judgment  bad  in  bw,  and  it  was  a 
mistake  founded  upon  the  verdict     And  as  to  Pickwood 
V.  Wright  (c),  where  the  Court  allowed  the  amendment, 
Qon  constat  but  that  it  was  in  the  same  term,  and  uidess 
it  had  been  allowed,  it  appears  by  the  note  that  the 
plaintiff  would  have  been  out  of  time.     Besides,  that 
case  is  at  variance  with  Sandiford  v.  Bean^  there  cited, 
and  the  other  authorities  were  not  pointed  out  to  the 
ttttentiou  of  the  Court.    That  case  also  was  before  join- 
der in  error,  but  here  it  is  afler;  and  it  seems  that 
after  in  nnllo  est  erratum,  it  is  never  admitted  to  amend 
errors;  Barnsly  r.  Skrimpton{d).    2dly,  As  to  the  star 
.  tttto^  it  has  always  been  considered  that  the  only  thuigs 
unsndable  by  stats.  iH.6.  r.  i2.  and  c.  15.  (ofamend- 
menti).  are  misprisions  of  the  derks,  and  that  they  do 
aot  extend  to  any  default  of  the  party  or  his  counsel  {e) ; 
ttid  10  strict  was  this  rule  held,  that  it  was  adjudged  in 
an  action  vapon  the  case,  if  the  plaintiff  recovers  costs, 
and  the  record  is  entered  that  he  shall  recover  per  in- 
mmentum  assessed  per«^.  where.it  ought  to  be  per 
Car.,  for  the  Court  increases  it  and  not  the  jury,  though 
dus  be  but  a  mistake  in  a  letter,  yet  because  it  is  in  4 
judgment,  it  ^cannot  be  amended  by  the  statute  (/)• 

W  8an£ftrd  ?.  j9m0,  %  Sac.  Ahr,  D»m0gti^  (D.  »  ).      Coj  r.  Hymett 
%  Sir,  X17X. 


(»)  I  ITf/j.  30.  {c)  1  H,Bl,  64s.  {d)ZMolso4' 

(t)  S  Sef.  164.  (/ )  Fin.  Ah.  Amendment^  F.  ^/. ». 


Park^ 


Daniit. 
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1S15.  Park^  Marryaif  and  AbboU^  oontni,  cited  Skoff  w. 

—  Coffin  {a\  Peine  ▼.  ffmiMy(ft),  Dae  v.  Perkim{e% 
^MMtt  Nnmham  v.Lafa>{d)y  Hmrdg  v. Caikeart{e\  Dimbar  t. 
Hitehcock{f\  in  answer  to  the  objections  that  the 
Court  could  not  make  this  amendment  after  the  tenn 
of  the  judgment,  and  after  joinder  in  error*  And  they 
rdied  on  Piekwood  v.  Wright  for  the  making  it,  in  o|i- 
position  to  Sbmdi/brd  v.  Bean.  And  as  to  this  being 
the  party's  own  error  to  enter  the  judgment  for  die 
whole  damages,  the  entering  of  judgment  is  the  act  of 
the  Court  and  not  of  the  party;  neither  could  the  party 
of  himself  have  remitted  the  damages,  and  s^ed  judg- 
ment for  the  lesser  sum,  without  leaw  of  the  Court; 
Didinsomv.Plaistedig).  Wherefore  the  error  is  the 
misprisioR  of  the  eleric,  and  is  amendable  as  such  under 
the  statutes,  at  the  discretion  of  Ae  Court. 

Cur.  adv.  wJSr. 

Lord  EmiifBOROvoH  C«  J.  on  this  day  ddivoed 
the  judgment  of  the  Court 

.  This  was  a  question  arisii^  after  writ  of  error  broi^^ht 
upon  a  judgment ;  die  judgment  was  entered  for  i,d85l» 
the  damages  found  by  the  Jury,  the  dami^;es  laid  in  the 
dodaratioa  being  mdy  i,tf3oJL,  and  the  ap^^catioii  waa 
tbit  leave  to  amend  the  ju^^^ent  rdl  by  entering  a  »- 
ttktitur  for  die  JMfarence.  And  die  question  in  dife 
is  'whedier  diia  amendaeDt  can  be  made  after 
At  givai  !n  a  fonner  term^  and  writ  of  errer 
brought  diereOD,  and  joinder  hi  enror.  I(  wae  ol^ected 
diat  it  could  not  be  made  after  the  term  in  which 

W  s  ^•rr, S7Sa  (*)  3  T.JUisr  W  i*«^  749- 

(i)  sT'^ Sih        (<)  t  Merfh,  JL  i9a       (/)  Jhte.wtl. uls^i. 

judgment 


Danset* 
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jodgment  was  given,  and  it  was  not  contended  that  it         1815. 

couW  except  by  the  authority  of  the  court.     Several         " 

cases  were  cited,  and  the  court  think  that  there  are  two  «/«/«* 
express  authorities  for  allowing  this  amendment;  one 
in  Marsh.  Rep.  C.P.  180.  Hardy  v:  Cathcartj  and  a 
fonner  case  in  i  H.  BL  643*  Pickwood  v.  WrighL 
Hardy  v.  Cathcart  was  a  penal  action,  and  the  jury 
fonnd  a  verdict  for  the  plaintiff  with  15.  damages,  which 
could  not  lawfully  bej  because-damages  cannot  be  given 
for  the  detention  of  the  debt  in  a  penal  action.  And 
judgmwit  having  been  entered  for  the  damages,  error  was 
broDgbttfa^eoit  for  that  cause,  and  upon  application  to 
the  Court  of  Common  Pleas  for  leave  to  amend  the 
jo^ment  by  entering  a  remittitur  of  the  damages,  the 
Court,  aftir  a  review  of  the  precedents  and  after  taking 
time  to  consider,  thought  itself  at  liberty  to  make  the 
MiendmenL  There  the  question  was  argued  whether 
the  amendment  could  be  made  by  stat.  8  /£  (S.,  which 
aatborizes  the  Judges  to  amend  all  which  in  their  dis^ 
cretion  seems  to  be  misprision  of  the  detks.  It  was 
argued  that  the  Court  had  authority  to  allow  the  amend- 
nient,  in  that  which  was  clearly  ii  misprision  of  the 
Clerk  within  the  statute;  and  Heath  J.  who  delivered 
the  judgment,  said  that  "  It  was  a  rule  at  common  law 
that  a  judgment  could  not  be  amended  after  the  term  in 
which  it  had  beai  toteted  up^  but  that  several  statutes 
had  corrected  and  supplied  thfs  defect  in  the  law,  and 
particularly  the  statute  of  H.  6.  relieved  in  all  cases 
vhere  the  error  had  arisen  from  the  misprision  of  the 
derk."  Thus  it  seems  as  if  the  amendment  made  in 
that  case  was  fouhded  upon  the  statute,  considering  the 
error  as  the  misprision  of  the  clerk.  In  Pickwood  v. 
fVright  the  same  leave  was  given  to  enter  a  remittitur  of 
Vol.  IV.  H  the 
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1815.        the  damagesfound  beyond  the  sara  laid  in  thedeclarationy 
Uj„gn        ^  '^  sought  by  the  present  rule,  and  that  also  was  done 
Dan«t        pending  a  writ  of  error,  though  whether  after  joinder  in 
errordoes  not  appear;  but  thatcircumstance  is  immaterial 
as  to  the  power  of  the  court,  and  can  only  operate  if  at 
all  upon  its  discretion.   The  only  limitation,  indeed,  that 
seems  to  have  been  pressed  in  argument  was,  that  this 
cannot  be  done  after  the  term  in  which  judgment  is  en- 
tered ;  yet  this  appears  to  have  been  done  in  Pickmood  v. 
Wright^  for  the  amendment  was,  according  to  the  report^ 
on  the  4th  oiJubfj  and  upon  inquiry  it  turns  out  that  the 
judgment  was  of  Easter,  which  was  the  preceding  term. 
In  that  case  Sandiford  v.  Bean  was  cited  from  2  Bac» 
Abr.  {GwiU.  edit.)  267.  (Damages.  D.  2.)  <<  that  if  the 
jury  give  more,  the  plaintiff  must  relinquish  the  extra 
damages;  for  if  he  enter  up  judgment  for  the  whole 
which  the  jury  give,  it  is  error,  and  cannot  be  amended 
or  helped  in  any  manner."     That  the  party  may  not  do 
it  after  the  term  without  the  intei-position  of  the  Court 
is  correct,  but  not  that  it  may  not  be  done  at  all,  espe^ 
cially  if  it  is  to  be  considered  as  the  misprision  of  the 
clerk.     And  certainly  this  has  been  considered  in  former 
cases  as  the  misprision  of  the  clerk.     In  Oven,  45.  the 
plaintiff  laid  bis  damages  at  20/.,  the  jury  gave  30/.,  and 
by  the  Court,  the  plaintiff  shall  recover  no  more  than  he 
has  declared  for,  and  this  ought  to  be  done  of  course  by 
the  clerks.     And  for  this  position  2  i/.  6.  7.     8  H.  6. 4. 
42  Ed.  3.  7.  are  cited.      The  case  of  Ray  v.  Ldsierj 
2  Sir.  1 1 10.,  but  better  reported  Andr.  384.,  was  relied 
on  in  argument  against  the  rule.      There  Page  J.  con- 
sidered that  the  sum  found  beyond  the  damages  laid 
was  surplusage,  and  ought  to  be  rejected  as  vitium 
^     clerici,  and  not  warranted  by  the  record ;  but  the  other 

Judges 
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Jadges  held  the  contrary.      And  2>^  C.J.  said,  that         '815. 
this  could  not  be  considered  as  vltium  clerici,  because        usuer 
(according  to  10  Co.  1 17.  b.)  in  some  cases  the  plaintiiF         against 
^i|^t  have  judgment  for  more  damages  than  he  has 
counted  for.     I  confess  the  reason  somewhat  staggered 
me,  and  upon  looking  to  the  authority  cited  for  it,  I 
found  that  although  Lord  Colce  in  his  position,  and 
Lee  C,  J.  are  literally  borne  out  by  the  authority,  yet 
they  are  not  by  any  means  substantially  so  for  the  pur- 
pose for  which  the  authority  is  cited.     For  the  case 
cited  (8  i7. 6.  5.  a.)  by  no  means  establishes  that  the 
plaintiff  may  have  more  damages  against  the  defendant 
than  what  he  has  counted  for  against  him,  but  that 
having  counted  in  detinue  against  the  defendant  for 
damages  to  a  certain  amount,  he  may  recover  against 
ike  garnishee  (against  whom  he  has  alleged  no  particu-    ' 
lar  amount  of  damages)  a  greater  sum  than  he  has  laid 
as  his  damages  against  the  defendant.     As  to  the  other 
point,  Martitij   then  a  Judge  of  the  Common  Pleas, 
says,  "  Whether  he  shall  recover  damages  according  as 
he  had  declared,  or  according  to  what  is  found  by  the 
inquest,  it  seems  to  me  that  this  declaration  will  not 
estop  him,  for  as  to  the  garnishee  he  does  not  declare 
at  all,  wherefore  as  to  this  he  is  at  large :"  and  Pastatif 
another  Judge,  afterwards  (p.  11.)  says,  **  The  damages 
to  be  recovered  against  the   defendant  cannot  be  the 
damages  to  be  recovered  against  the  garnishee;  and  this 
declaration   shall  npt  estop   the   plaintiff  to  recover 
damages  beyond  what  he  had  declared  against  the  de- 
fendant, for  as  I  have  said  they  are  other  diunages.'' 
Therefore  the  reason  given  by  Lee  C.  J.  in  answer  to 
Page  J.,  that  the  entry  of  the  excess  of  damages  found 
by  the  verdict  could  not  be  considered  as  vitium  clerici 
H  2  and 
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1 8 15*        and  surplusage,   because  the  plaintifiP  might  recover 
"  more  than  the  damages  laid,  is  not  true  when  applied 

agdmt        to  the  defendant  against  whom  the  damages  are  laid. 
And  so  Lord  Bolle{i  JRolL  Abr»  578.)  properly  explains 
it ;  '*  but,  says  he^  the  plaintiff  in  detinue  »liall  recover 
more  damages  against  the  garnishee  than  he  had  counted 
for,  for  his  count  was  not  against  the  garnishee,  but 
against  the  defendant,  and  damages  against  him  are  for 
the  delay  after  the  count."     Thus  it  appears  Lord  Coke 
had  taken  that  up  as  a  general  position,  which  was  only 
founded  upon  the  case  as  against  the  garnisliee^  and 
Lee  C.  J.  probably  adopted  it  without  looking  to  the 
authority  upon  which  it  rested.     And  thus  far  I  have 
thought  it  right  to  advert  to  the  case,  in  regard  ta 
what  has  been  thrown  out,  that  the  plaintiff  may  recover 
more  damages  than  he  counts  for.     Without  determine 
ihg  whether  this  may  be  treated  as  vitium  clerici,  whicb 
however  seems  to  have  been  tlie  opinion  in  Hardy  v, 
Cathcaiif  or  whether  it  faUs  within  the  scope  of  the 
Court's  general  authority  to  amend,  as  in  Pickwood  v«- 
tVrig/U,  it  appears  from-  that  case  that  the  Court  has 
authority  to  amend  such  errors  as  this  after  the  term  ot 
tile  judgment     I  have  before  observed  that  it  turns  out 
upon  inquiry,  though  the  report  does  not  state  it,  that  the 
aimendment  in  Pickwood  v.  Wright  was  of  a  temi  subse- 
quent to  the  judgment;  therefore  upon  tlwit  precise  au- 
thority, we  think  that  the  Court  may  make  this  amend- 
ment.  Although  the  party  cannot  himself  now  make  it, 
yet  if  the  Court  can,  they  may  authorize  him  to  become 
their  instrument  by  entering  a  remittitur  for  the  excess. 
If  they  may  do  it  by  their  own  authority,  they  may  do  it 
by  deputing  him.     Wherefore  we  are  of  opinion  that 
this  rule  ought  to  be  made  absolute- 
Rule  absolute. 
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I8I5. 


Rose  and  Others  against  Miles.  rufsdjy, 

^  May  %<L 

ERROR  to  reverse  a  judfimient  of  die  Common  Pleas,   where  plaintiff 
declared  that 

The  plaintiiF  declares  in  one  of  the  counts,  that   before  and  at 
whereas  the  plaintiff  before  and  at  the  time  of  commit-  commivdn^ 
ting  the  grievances  by  the  defendants,  was  lawfully  pos-  li^^Ji^nlywlt^ 

sessed  of  certain  barges  and  other  craft  laden  with  I"?  h»bargci 

°  laden  with 

goods,  wares,  and  merchandizes  of  the  plaintiff,  and  just  goods  along  a 

before  and  at  the  time  of  committing  the  grievances  was  gai>le  creek, 

navigating  his  said  barges  and  craft  so  laden  along  a  * "nliLt  wronjr- 

certain  navigable  creek,  part  of  a  certain  public  river,  ^'^r'^eTcrosV*  * 

situate,  &c,,  yet  the  defendants  well  knowinir  the  pre-  *"^  *^^p*  ^^^  , 

•^  ox  same  so  moored, 

mises,  but  coutrivinff  and  wronfffully  and  unjustly  in-  f»^om  thence 

^  ..  ,...«.,  ,.      "r  hitherto,  and 

tending  to  mjure  the  plamtiff,  and  to  prevent  hun  from  thereby  ob- 

navigating  his  barges  and  craft,  so  laden  as  aforesaid,  public  navi- 

along  the  said  public  navigable  creek,  heretofore,  to  wit,  f  jj ^  preTcntcd 

on,  &c.  wrongfully  and  injuriously  moored  and  fastened,  ff^^^nlj'i.^j*^^. 

and  caused  to  be  moored  and  fastened,  a  certain  bar^  '^^g  *^)«  ^"fg^* 

^       so  lidcn,  per 

across  the  said  public  navigable  creek  and  the  channel  quod  plaintiff 

thereof  and  kept  and  continued  the  said  barge  so  convey  his 

moored  and  fastened  across  the  said  navigr.ble  creek,  fljtancc^of er 

and  the  channel  thereof,  for  a  long  space  of  dime,  to  pJJ'^^uoJble 

wit,  from  thence  hitherto,  and  thereby  during  all  the  »"<!  wpence  in 

^  ,  the  carriage  01 

time  aforesaid  obstructed  the  said  public  navigable  his  good«  over 
creek  and  the  channel  diereof,  and  thereby  prevented  that  thit  was 
the  plamtiff  from  navigating  his  said  barges  and  craft  Sam^gcfw*' 
80  laden  along  the  said  public  navigable  creek ;  by  rea-  ^*^*^**jj"  ^^ 
son  of  all  which  premises  the  plaintiff  was  not  only   would  lie. 
dming  1^1  the  time  aforesaid  obliged  to  convey  all  his 
said  goods,  wares,  and  merchandizes,  a  great  distance 
over  land,  but  was  also  during  the  time  aforesaid  put  to 
H  3  great 
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1 8i  5«        great  trouble  and  inconvenience  in  carrying  on  his  basi^ 

ness,  and  hath  been  obliged  to  expend  divers  large  sum» 

'against         of  Qioney,  to  wit,  coo/.,  in  and  about  the  cattiaire  of  bis 

Miles.  .         "  ''  ^  ^ 

said   goods,    wares,   and   merchandizes,  over  land   as 

aforesaid. 

Plea,  not  guilty;  and  a  general  verdict  for  the  plain- 
tiff upon  the  whole  declaration,  with  205.  damages. 
And  the  errors  assigned  were,  that  the  supposed  pb* 
structions  in  the  public  navigable  river  in  the  declaration 
mentioned,  are  in  the  nature  of  a  common  nuisance  to 
all  the  subjects  of  the  realm,  and  not  of  a  particular  or 
private  injury  to  the  plaindiF;  and  it  is  not  shewn  that 
the  plaintiff  has  actually  incurred  or  sustained  any  spe- 
cial damage  by  reason  of  such  obstructions.  Also,  that 
the  plaintiff  has  brought  a  personal  civil  action,  and  re- 
covered damages  therein  for  a  grievance  or  nuisance 
remediable  only  by  criminal  prosecution.  Also,  that 
the  declaration  is  not  sufficient  in  law,  &c.  J(Hnder  ki 
error. 

Marryat^  in  support  of  the  errors,  contended  that 
the  rule  of  law  was  clear,  that  for  a  common  nuisance 
in  a  public  highway  the  remedy  is  by  indictment  and 
not  by  action,  unless  there  be  some  special  damage 
alleged ;  the  reason  of  which  »ule  is  for  the  avoiding  of 
multiplicity. of  suits;  for  if  this  plaintiff  may  have  an 
action,  by  the  same  rule  every  person  nav^ating  the 
creek  may  have  the  like  action.  Wherefore  the  plain- 
»  tiff,  in  order  to  maintain  this  action,  ought  to  shew  a 

particular  damage.     Thus  it  was  considered  in  Chi- 
chesta-  v.  Lethbridge  (a);  and  thus  according  to  Hvbert 

W  JViila^  71.    See  also  Co,  Liu  s^a- 

v.Grava 
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T.  Groves  (a)    the  mere  obstruction  of  the  plaintiff's 
trade,  or  as  it  was  resolved  in  Paine  v.  Partrich  (6),  the 
delaying  hixn  in  his  journey  a  little  while,  by  reason 
whereof  he  is  damnified,  or  some  important  affair  is 
neglected,  is  not  su^h  a  special  damage  for  which  an 
action  on  the  case  will  lie,  but  the  particular  damage 
ought  to  be  direct  and  not  consequential,  as  for  in- 
stanc6^  the  loss  of  his  horse,  or  some  corporal  hurt. 
Now  in  this  case  the  plaintiff 'has  not  declared  for  any 
particular  damage,  but  generally  that  his  craft  was  ob- 
structed, by  reason  of  which  he  was  compelled  to  take 
his  goods  another  way,  and  put  to  inconvenience  and 
expence,  all  which  is  consequential,  and  must  be  com* 
nuHi  to  every  one  who  before  used  the  way,  and  there 
is  DO  direct  damage  to  his  property  or  person* 

Lord  Ellenborough  C.  J.  In  Hubert  v.  Groves  the 
damage  might  be  said  to  be  common  to  all,  but  this  is 
something  different,  for  the  plaintiff  was  in  the  occupa* 
tioD^  if  I  may  so  say,  of  the  navigation ;  he  had  com- 
menced his  course  upon  it,  and  was  in  the  act  of  using 
it  when  he  is  obstructed.  It  did  not  rest  merely  in  con- 
templation. Surely  this  goes  one  step  farther;  this  is 
something  substantially  more  injurious  to  this  person, 
than  to  the  public  at  large,  who  might  only  have  it  in 
contemplation  to  use  it.  And  he  has  been  impeded  in 
his  progress  by  the  defendants  wrongfully  mooring  their 
barge  across,  and  has  been  compelled  to  unload  and  to 
carry  his  goods  over  land,  by  which  he  has  incurred  ex« 
pence,  and  that  expence  caused  by  the  act  of  the  de- 
'  fendants.    If  a  man's  time  or  his  money  are  of  any 

(d)  i£$^,N.P^C.ijfi.  [h)  Cartb,  191. 

H  4  valuer 
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1815.        value,  it  seems  to  me  that  this  plaintiff  has  shewn  f^ 
particular  damage. 


Rose 

against 


Bayley  J.  The  defendants  in  effect  have  locked  up 
the  plaintiff's  craft  whilst  navigating  the  creek,  and 
placed  him  in  a  situation  that  he  unavoidably  must 
incur  expence  in  order  to  convey  his  goods  another 
way. 

Dampier  J.  The  present  case  I  think  admits  of  this 
distinction  from  most  of  the  other  cases,  that  here  the 
plaintiff  was  interrupted  in  the  actual  enjoyment  of  the 
highway.  The  expence  was  incurred  by  the  immediate 
act  of  the  defendants,  for  the  plaintiff  was  forced  to  un« 
load  his  goods,  and  carry  them  over  land.  If  this  be 
not  a  particular  damage,  I  scarcely  know  what  is. 

Per  Curiam^  Judgment  affirmed. 

Heatk  was  to  have  argued  for  the  defendant  in 

error. 
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U.  Viscount  Duncan,  Executor  of  Ld.  Viscount  ^^^»«j%. 
Duncan,  deceased,  against  MiTCHEhh^  Admi* 


nistrator  of  Sir  A.  Mitchell,  deceased. 


THIS  case  was  argued  in  Trinity  term   18 14,    by  The  King's 

5ro«gf*ain  for  the  plaintiff,  and  E.  Lmsoes  for  the  Taih^ofyJr^ 

defendant,  upon  the  two  points  determined  by  the  Court  Sfs^budo'il'of 

The  Mowing  cases  were  cited  upon  the  second  point;  ^^\  ^^p,  *"* 

Lord  Nelson  v.  Tucker  (a\  Johnstone  v.  Marsetson  ib\  ^9.  *^«  ^«f'« 

^  ^    '  to  V  /»  did  not  intend 

Otte  of  the  Island  of  Trinidad  (r).    Case  of  the  Lord  to  authorixe 

Middleton  (i),  Pigot  v.  White,  (e)  mindert^"** 

chief,  and  the 
flag  and  general 

Lord  Ellenborough  C.  J.  on  this  day  delivered  the  officers,  or  such 

•  J  n    %  rw  .  •        ^  of  thcmai could 

judgment  of  the  court.     This  was  an  action  for.  money  conveniently  be 

kd  and  received,  brought  to  try  the  validity  of  the  \a^  dercrmine'  ° 


h>TdDimcan^B  i^laim  to  share  in  the  prizes  taken  in  the 

Texel  in  August  1799,  ^  naval  commander  in  chief  at 

the  time  of  that  capture.     There  were  two  questions 

discuBsed  upon  the  argument ;  one»  whether  the  ques-  distribution,  as 

tkm  of  right  was  not  concluded  and  bound  by  an  award   commande'r'in 

made  by  certain   referees  on  the    3d  of  December  "^^l^^^^l 


or  to 
refer  to  the  de« 
termination  of 
others^  the 
rij?ht  of  a  flag 
omcer  claiming 
his  share  of  the 


capture, 
^here  an  admiral,  appointed  to  the  command  of  an  expedition  from  this  country 
wu  iottmcted  to  pat  himself  and  his  fleet  under  the  command  of  the  admiral  com- 
nanding  the  station,  if  his  co-operation  should  be  necessary,  and  did  accordingly  put 
kimielf  and  his  fleet  under  such  command,  and  was  directed  by  the  admiral  of  the  sla- 
tioO|  whilst  he  remained  with  him  to  consider  himself  under  his  command,  and  to 
tttend  to  all  orders  and  signals  whilst  the  fleets  were  on  the  same  station,  and  the  ad- 
Bural  of  the  station  did  several  acts  forwarding  the  objects  of  the  expedition,  and  issued 
orders  relating  thereto,  but  in  consequence  of  ill  health  left  the  station  with  the  ships 
Bsder  his  commaad,  and  sailed  for  Engimi^  and  at  the  time  when  the  enemy's  fleet  agreed 
to  surrender  was  out  of  sight,  and  not  in  a  situation  to  have  alfbfded  the  least  assistance, 
nd  the  enemy's  fleet  surcendered  the  day  after  he  sailed :  f  ifld  that  the  admiral  of  the 
station  was  not  entitled  to  his  share  of  distribution  of  prize  a&  commander  in  chief  of  the 
apcditwQ  at  the  time  of  the  eapcute,  but  that  the  •dmiial  appointed  to  the  command 
•fit  was. 

(«)  ABaa,  »38.  (i)  I H.  BL  Ut.  (0  $  M.  4im.  JL  9%. 

(4  4  M>  Mm.  R.  153.  {t)  X  H.  JBL  %6s.ih 

1806; 
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1815.         1806;  the  other,  whether  independently  of  that  awards 
-  and  considering  the  question  as  not  so  concluded  and 

Lord  Duncan     ijxj»>  ,.,..  ^  , 

against  Dound,  Lord  Duncan  stood  in  the  situation  of  naval 
commander  in  chief  of  the  ships  concerned  in  the  cap- 
iure  at  the  time  when  the  capture  was  made,  and  whe- 
ther Sir  Andrew  Mitchell  was  not  a  mere  flag  officer 
under  him,  or  whether  Lord  Duncan  was  not  wholly 
unconnected  with  the  cf^turing  ships  at  the  time  of  the 
capture,  and  Admiral  Mitchell  the  naval  commander  in 
chief  at  that  period.  The  first  question,  which  is  on 
the  effect  of  the  award,  depends  upon  His  Majesty's  war- 
rant of  the  26th  of  June  1800.  By  that  warrant  the 
king  grants  the  produce  of  the  ships,  &c.  to  Sir  Ralph 
Abercrombte,  and  Sir  Andrew  Mitchell^  by  name,  but 
without  describing  them  as  commanders  in  chief  of  the 
land  and  naval  forces,  in  trust  to  be  by  them  paid  and 
distributed  to  and  amongst  such  persons  employed  in 
the  army  and  navy  on  the  said  expedition,  as  might  be 
entitled  thereto,  according  to  a  plan  of  distribution 
stated  in  the  warrant'  By  that  plan  the  whole  was  to  be 
divided  into  eight  equal  parts,  and  of  those  one  eighth 
was  to  go  '^  to  the  two  commanders  in  chief  of  the 
<'  army  and  navy,  (it  being  a  conjunct  expedition,)  and 
<<  to  the  flag  and  general  officers,  so  that  each  commander 
<<  in  cAf^.  should  take  double  that  share  which  each 
<<  general  or  flag  officer  not  being  commander  in  chief 
<<  should  take,  but  if  the  number  of  flag  and  general  offi- 
<^  cers,  exclusive  of  the  two  commanders  in  chie^  should 
<<  exceed  four,  in  that  6ase  a  moiety  c^  the  said  eighth 
"  was  to  be  divided  equally  between  the  two  commanders 
i<  in  chiefs  and  the  other  moiety  among  the  flag  and 
<<  general  officers."  The  warrant  then  specified  amqngst 
what  persons  the  other  7-8ths  should  be  distributed,  as 

colonels 
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colonels  and  majors  in  the  army,  and  post  captains  and         181  c. 

masters  and  commanders  in  the  navy,  in  the  2d  class :        

captains  of  marines  and  land  forces,  and  sea  lieutenants      ^^ ag^ns^^^ 
and  others,  in  the  3d  class :  and  so  in  different  classes,      M'tchul. 
pursuing  and  comprehending  the  different  descriptions 
of  officers,  seamen  and  soldiers,  in  the  two  services;  and 
concluded  with  this  provision:    <<  And  we  are  gra«- 
*<  dously  pleased  farther  to  order  and  direct  that  in 
*^  case  any  doubts  shall  arise  respecting  the  said  distribu» 
^  tianj  and  the  classing  of  the  different  individuals  con^ 
^  cehiedy  the   same  shall  be  determined  by  the  two 
•*  commanders  in  chiefs  and  thejlag  and  general  officers^ 
^  or  such  of  them  as  can  conveniently  be  assembled,  or 
«  by  such  person  or  persons  to  whom  they,  or  the  majors' 
"  ihf  ofthemj  shall  agree  to  refer  the  same**    Under  this 
clause  four  of  tlie  general  oflBcers  concerned  in  the  expe- 
dition, being  all  who  could  conveniently  attend,  and 
there  having  been  no  flag  officer  but  Sir  A.  Mitchell^ 
re&nred  the  question  of  Lord  Duncan's  right  to  three 
referees,  and   they  decided  in  Lord  Duncan*^  favour, 
and  if  the  king's  warrant  authorised  such  reference, 
their  award  is  conclusive.  Upon  our  desiring,  at  the  close 
of  the  argument,  to  be  supplied  with  a  copy  of  any  me- 
morial presented,  or  representation  made  to  the  crown, 
prior  to  the  granting  of  the  warrant  in  question,  and 
which  might  be  supposed  to  have  operated  as  an  induce- 
ment to  the  grant,  and  to  be  therefore  regarded  as  ex- 
phmatory  in  some  degree  of  its  intention  and  object,  we 
were  furnished  with  a  copy  of  a  memorial  presented  by   • 
Sir  A»  MitcheUj  dated  the  17th  of  April  1800,  two 
months  and  nine  da]^  before  the  warrant  of  distribu- 
tion  of  the  26th  June  1800  issued,  and  this  letter,  cou- 
pled with  the  subsequent  warrant  shews  very  atrongly 

that 
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x8ic.        ^^^  ^  crown  in  its  warrant  contemplated  Sir  A.  Mit* 
■         cheU^  and  nobody  else,  as  the  naval  commandeir  in  chie^ 
^^  iigaittit'^^    and  did  not  mean  to  reserve  any  doubt  on  that  subject 
MncuiLL.     ^^  ^  arbitration  of  the  two  commanders  in  chie^  and 
the  general  and  flag  officers,  unda:  the  provision  before 
menticmed.     It  is  material  to  look  to  that  memorial,  for 
in  it  it  is  plain  Sir  A.  Mitchell  considers  himsdf  as  hav- 
ii^  the  command  all  along,  and  never  considers  Lord 
Drnican  in  any  other  light  than  as  having  afforded  him 
assistance.     He  stated  in  his  memorial  the  unceasing 
and  powerfid  support  afforded  him  by  Lord  Duncan 
with  the  fleet  imder  his  command,  diat  condemnation 
had  been  made  of  four  frigates  and  two  hulks  captured, 
and  that  His  M^esty  had  been  pleased  to  direct  that 
those  ships,  late  in  the  service  of  the  Batavian  Repub- 
lic, which  surrendered  to  the  squadron  under  his  com- 
mand, diould  be  divided  between  the  navy  and  army 
employed  in  that  expedition.     And  then  he  conplains 
of  lAeasures  diat  had  been  taken  to  procure  a  different 
mode  of  distributing  the  same.     Thus  far  he  uniformly 
treats  it  as  a  servi^  performed  under  his  command,  and 
he  then  concludes  by  petition  that  His  Majesty  would 
durect  distribution  in  equal  moieties  to  the  navy  alhd 
army,  praying  this  on  behdf  of  himsdf,  the  officers,  sea* 
men,  and  mariners  lately  serving  under  him,  and  never 
adverting  to  Lord  Duncan.    The  ofcyection  made  to 
the  reference  is,  that  it  could  not  have  been  in  the  oon- 
templation  of  the  crown,  when  this  warrant  (explained 
particularly  as  it  is  by  refiH'ence  to  the  memorial)  was 
framed,  matter  of  doubt,  who  were  the  two  commanders 
in  chief;  diat  it  was  not  worded  with  a  vie#  to  such  a 
question ;  and  that  it  never  could  have  been  the  inten- 
tian  to  BulNBit  sudk  a  question  to  the  ttjbanll|d  this  i^r-. 

ran^ 
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t&nt  createfc     The  words  which  the  wanrftnt  uses  to  de-        1 8 1 5 . 
signate  the  cases  in  which  this  tribunal  is  to  a^ct,  are      '  — *— • 

-      ,         ,     11       .  .         1  .  ,   ,.        Lord  Duncan 

M  10  case  any  doubts  shall  arise  respecting  the  said  dis-^  a^itiKst 
tribution  and  the  classing  of  the  difFereat  individuals 
coBcerned.  ^*  Classing  the  individuals  concerned"  is 
Dot  properly  applicable  to  the  situation  of  an  individual 
not  being  one  of  any  class  of  persons,  and  the  deter- 
mining in  which  of  the  several  classes  they  are  to  rank 
assames  it  to  be  matter  of  certainty  who  the  individualt 
to  be  affected  by  such  determination  are,  and  if  the  ob^ 
jea  were  to  give  a  power  to  decide  what  persons  were 
eoncemed,  it  would  be  a  v^ y  iiD|)erfiect  mode  of  accom« 
pMing  that  object,  merely  to  give  a  power  to  class  the 
di&rent  individuals  concerned*  And  the  otfief  words 
as  to  <<  doubts  respecting  the  said  distribution  "  are 
Bot  mach  better  calculated  to  confer  the  power  of  dc-* 
tiding  who  were  the  individuals  concerned.  It  is  not 
necessary  for  us  to  say  whether  those  words  are,  or  are 
not  properly  large  enough  to  let  in  such  a  question,  if 
wc  could  collect  from  any  other  parts  of  the  war- 
nnt  that  it  was  intended  to  comprehend  it ;  but  the 
iliaptitude  of  the  words  in  themselves  to  comprehend 
such  a  ({ttcstion  aiFord  one  ground  for  presuming  thajt 
there  wa»  no  such  intention.  Another  ground  of 
presumption  arises  from  the  tribunal  which  this- 
warrant  creates.  It  certainly  must  have  been  intended 
that  they  should  be  capable  of  deciding  in  the  first  in-^ 
itaace^  by  themselves,  whatever  question  they  might 
afterwards-  upon  consideration  choose  to  refer.  The 
powers  of  deciding  and  referring  are  apparently  co- 
extensive. Now  it  is  obvious  that  any  decision  by  the 
oflfeers  themselves,  or  by  their  referees,  might  in  many^ 
cases  be  fvostratedf  and   rendered  ineffectual,  by  the 

improper 
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1815.        improper  admission  or  exclusion    of  Lord  Duncan^ 
"""""       either  in  his  voting  upon  the  decision  of  the  question 

LordDuNCAN      .        ._  it.  e       r  3       .1      .  -n. 

agmmt  itsell,  or  upon  the  choice  of  referees  to  decide  it.  Sup-- 
pose,  for  instance,  five  of  the  other  officers  to  meet, 
either  to  decide  the  question  themselves,  or  to  nominate 
referees,  and  Lord  Duncan  to  lay  in  his  claim  to  attend 
and  vote :  and  suppose  of  the  five,  three  to  be  against 
Lord  Duncan's  claim,  and  two  for  it :  no  decision  by 
them  could  conclude  the  question,  nor  could  any  nomi- 
nation of  referees  in  which  the  three  and  the  two  voted 
different  ways  be  free  from  further  question.  If  Lord 
Duncan  were  suffered  to  interfere  and  to  vote  with  the 
two,  it  would  be  open  to  the  objection  afterwards,  that 
a  person  who  had  no  right  had  been  joined  with  the 
persons  who  alone  had  the  power,  and  if  he  were  ex- 
cluded and  not  suffered  to  interfere,  the  question  that 
he  was  unjustly  and  wrongfully  excluded  would  still  be 
open.  The  uncertainty  therefore  which  would  con- 
stantly occur,  as  to  who  would  be  the  persons  properly 
entitled  to  sit  and  vote  upon  the  decision  of  this  ques- 
tion, or  upon  the  nomination  of  the  referees  to  decide 
it,  furnishes  a  strong  ground  for  presuming  that  such  a 
question  was  not  in  the  contemplation  of  the  crown 
when  this  warrant  was  framed,  and  coupled  with  the 
memorial,  a  conclusive  one,  that  there  was  no  intention 
of  submitting  this  question  to  such  a  tribunal,  or  to  re- 
ferees appointed  by  them.  For  these  reasons  we  are  of 
opinion  that  the  reference  in  this  case  was  not  authorized 
by  the  king's  warrant  And  this  brings  us  to  the  second 
question,  which  (the  award  being  removed  out  of  the' 
way)  is  open  for  our  decision ;  and  that  is,  whether  Lord 
Duncan^  or  Sir  A.  Mitchell^  was  in  fiict  the  naval  com- 
mapder  in  chief  on  this  occasion.  As  to  which  the  &cts 
14  stated 
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Stated  are  shortly  these :  In  1 799  an  expedition  was  sent         1815. 

fix>m  this  country  against  HoUaiidj  and  Sir  A,  Mitchell  - 

was  appointed  to  command  the  naval  force,  but  it  was         against 

part  of  his  instructions,  that  "  if  it  should  be  judged 

"  expedient  to  attack  the  Helder  and  Texely  or  any 

"  more  northern  part  of  Holland^  in  tlie  execution  of 

"  which  service  the  co-operation  of  Lord  Duncan,  with 

"  the  fleet  under  his  command  (a),  might  become  ne- 

«  cessary,  he  was,   upon  joining  his  Lordship,  to  put 

"  himself  and  the  ships  and  vessels  with  him  under  his 

"  Lordship's  orders,  and  to  follow  such  directions  as 

"  he  might  Judge  it  necessary  to  give  for  the  regulation 

"  of  Sir  J.  Mitchell's  conduct  while  employed  on  that  ser^ 

«  vice.*'    On  the  i8th  o( August  1799,   Sir  A.Mitchell 

joined  Lord  Duncan,  and  put  himself  under  Lord  D.'s 

command  (i),  and  Lord  D.  on  the  same  day  issued 

orders  to  Sir  A.  Mitchell,  "  directing  him  whilst  he  re^ 

**  mained  with  Lord  D'sjleet,  to  consider  himself  under 

*'  his.  Lord  D's,  command,  and  to  attend  to  all  orders 

**  and  signals  Lord  D.  might  make  to  him,  whilst  the 

^^JUets  were  on  the  same  station."   On  the  ^^d  Lord  D. 

prepared  a  summons  to  the  Dutch  admiral  to  surrender, 

and  between  that  time,  and  the  29th,  he  did  divers  acts 

forwarding  the  objects  of  the  expedition  (c),  drew  out  a 

line  of  battle,  and  issued  several  orders  to  Sir  A.  Mit" 

^U  relating  to  this  service.     On  the  29th  there  was 

anodier  summons  to  the  Dutch  admiral,  and  a  flag  of 

{«)  The  case  stated  that  Lofd  Duncan  was  then  commander  in  chief 
la  the  Kerth  Seas,  having  been  appointed  to  that  command  in  1795. 

(h)  On  that  day  also  Sir  A.  MHcbcIl,  and  Sir  H.  jihercrombie,  the  com- 
Aaodcrof  the  troops,  went  on  board  Lord  Duncan's  ship,  vihere  the 
plans  were  concerted  for  landing  the  troops  and  obtaining  possession 
of  the  enemy's  fleet  in  the  TexeL 

(e)  The  landing  of  the  troops  was  eflfected  on  the  a7th  under  Lord 
^^tfw's  orders. 

truce 
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1 815.        truce  from  Kim  with  pi-opoeals  for  surrendering,  biit  ifi 

the  evening  of  thai  day^  Le.  the  29th  of  Auffisty  Lord 

°  agnnit         Duncoit  (ill  consequence  of  ill  health)  with  the  ship^ 
under  his  command  left  the  Texel,  and  made  all  saU/br 
England.     He  was  afterwards  becalmed  and  oblig^  to 
anchor,  but  he  set  sdil  rigahi  the  next  morning,  and  at 
the  time  the  UMich  Jleet  agreed  to  suhrender^  it  is  stated 
that  all  his  ships  "mere  out  of  tight  of  Admiral  MitchelF*, 
that  they  "mere  not  in  a  situatiou  to  have  seen  signals  of 
distress^  to  have  heard  his  gunSf  or  to  have  afforded  Iiis 
fleet  the  least  assistance.     On  the  ad  o(  September  Lord 
D.  wrote  to  Sir  A*  Mitchell  to  consider  himself  as  not 
being  under  his  command  longer  than  from  the  30th  of 
August,  and  said  he  should  have  given  him  that  intima- 
tion on  his  leaving  the  Texel,  had  he  not  become  indis- 
posed.    The  Dutch  fleet  agreed  lo  surrender  about  two 
o'clock  on  the  30th,  and  their  colours  were  struck  about 
ten  at  night.    And  under  these  circumstances  the  ques- 
tion is,  whether  Lord  Duncan  was  commander  in  chief 
of  the  naval  part  of  this  expedition  at  the  time  these 
ships  were  taken,  or  Sir  A.  Mitchell  j  and  we  are  of 
opinion  upon  full  consideration  that  Sir  A.  Mitchell  vra&i 
and  that  Lord  Duncan  was  not     Sir  A.  Mitchell  had 
originally  a  distinct  and  independent  command  from 
the  Admiralty ;  it  was  only  with  a  view  to  a  service  in 
which  the  cooperation  of  Lord  Duncan\  fleet  might  be- 
come necessary  that  he  was  to  join  Lord  D*  and  put 
himself  and  his  ships  under  Lord  D/s-command  i  Lord 
Z>.  onty  directed  him  to  consider  himself  under  his, 
LordD.'s  command,  whilst  he  remained  with  LordZ).'a 
fleet,  and  Lord  2).  afterwards  desired  him  to  consider 
himself  as  not  being  under  Lord  ZJ.'s  command  longer 
than  from  the  30th  of  August,  and  signified  that  but 
II  for 
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hr  indisposition  he  would  have  given  him  that  intinub-        1815. 
tioQ  before  he  left  the  TexeL    Lord  Z)/8  orurinal  orders         ,^ 

^  Lord  Duncan 

therefinne  signified  that  it  was  only  whilst  Sir  A.  Miichdt        oiiunu 
remained  with  Lord  2)/s  fleet  that  be  Sir  A.  MitckeU 
was  to  be  subordinate  to  Lord  Z).,  and  that  he  Lord  D. 
wsB  to  be  deemed  commander  in  chiei^  and  Lord  D.'s 
letter  of  the  2d  of  September  is  prop^ly  to  be  un- 
derstood as  founded  upon  that  notion.     Can  it  then  be 
said  that  Sir  A.  Mitchell  remained  with  Lord  Duncari% 
fleet  to  the  time  of  the  capture,  upon  which  circumstance 
the  continuance  of  Lord  Duncaris  command  was  made 
by  himself  to  dqpend,  when  it  is  stated  that  at  the  time 
of  the  capture  Lord  Z).'s  fleet  was  sailing  for  England^ 
cut  ofnght,  out  of  hearing,  and  beyond  the  power  qfghh 
ing  auisUmce  ?     If  this  be  not  the  case,  the  consequence 
is,  that  Sir  A.  Mitchell  was  himself  the  naval  eonmian- 
der  in  chie^  and  that  the  plaintiff*  is  not  entitled  to  re- 
cover;  and  the  verdict  must  tho^fore  be  entered  for  the 
defendant* 


Webb  against  Jiggs  and  Martha  his  Wife,  (a)  ^*^^* 

DEBT.     Theplaintiff'declaresthatone  J.  fVebb  was  Debt  dod  not 
.      , .     *.        «  .     ,       1  r        .     Ti     » .      »  lie  at  the  eom- 

seised  in  fee  of  certam  lands  at  Ivery  m  Buckingham"  mon  law,  nor 

skiref  and  being  so  seised,  1)y  his  will,  duly  executed  ac-  ^i^Vorthr* 

cording  to  the  statute,  gave  and  bequeathed  to  the  plain-  *^^*[*  "^  *" 

tiff  an  annuity  or  yearly  rent  of  10/.  to  be  issuing  and  yf**^y  ""m^^* 

payable  yearly  and  every  year  during  the  life  of  the  de-  out  of  Undi  to 

^.  during  the 
life  of  £,t  to 

whom  the  lands  are  derited  for  life,  S,  paying  the  same  thcreoot,  to  long  as  the  cktatc 

•f  freehold  continnes. 

{a)  This  caK  was  argued  at  Siijeauts*  bin  before  Hslay^  term,  in 
the  absence  of  Damfter  J. 

VoL.1V*  I  fendant 
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1815.  iendant  Martha  out  of  the  said  lands,  and  ako  gave 
and  bequeathed  the  said  lands  to  the  said  Martha  and 
her  assigns  for  her  life^  she  paying  thereout  in  manner 
aforesaid  to  the  plaintiff  the  said  annuity  or  yeariy  renty 
and  afterWkrds  the  said  J.  Webb  died,  and  his  will  was 
duly  proved,  whereupon  the  said  Martha  became  seiaed 
Ks  of  freehold  for  her  life  of  the  said  lands,  and  the 
pUintiff  bec^une  entitled  to  the  sud  annuity  or  yearly 
rent,  and  afterwards  the  said  Martha  married  the  other 
defendant  Jiggh  whereby  they  became  sdsed  of  the 
lands  as  of  firediold  in  right  of  the  said  Martha  far  her 
life^  and  so  the  plaintiff  avers  that  while  tliey  were  so 
sdsed,  and  were  the  pernors  of  the  profits  thereoi^  75/- 
of  the  said  annuity  or  yearly  rent,  for  seven  years  and  a 
hal^  ending  on  the  25th  oi  March  18 14,  became  due 
from  the  defendants  as  the  pernors,  and  still  is  in  arrear 
and  unpaid,  whereby  actio  accrevit^  &c. 
Demurrer.    Joinder. 

Bichardsan  in  support  of  the  demurrer  made  three 
points,  ist,  that  debt  does  not  lie  in  this  case  at  the  com- 
mon law.  And  he  took  this  distinction,  that  if  an  an- 
nuity be  gnmitd/or  years  debt  lies  for  the  arrears,  so  if 
for  life,  or  pur  autre  vie,  after  the  estate  detef  wined  debt 
lies.  But  by  the  common  law  debt  docs  not  lie  for  the 
arrears  of  a  rent  or  annuity  in  fee,  fee  toil,  or  for  life,  so 
long  as  the  estate  of  freehold  has  continuance"  And  for 
this  he  cited  Ogff^/'s  case  (a),  Com.  Dig.  Debt,  (A.  6,  7.) 
ibid.  (B),  also  x  Sol.  Abr.  594  {G)fpL  i.  to  the  same 
effect  And  tlie  reason  given  is,  because  the  law  will 
not  suffer  a  real  injury  to  be'  remedied  by  an  action 
merely  personal  (6).    Whether  this  reason  be  satisfiic- 

tory 
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tory  or  noCy  it  U  enough  tbat  the  rule  of  law  is  so ;  and        i8i5« 
tlie  parhr  is  not  without  his  remedV)  for  ah  assiseof  mort        — — 
d'anoestor  (a),  or  novel  disseisin  (i),  will  lie»  or  the  writ  de        agchst 
coDsnetudinibns  et  serntiis  or  the  writ  of  cessavit  (c).        ^*°°^' 
In  many  cases,  indeed,  according  to  Lit.  sect.  219.  *^  the 
grantee  of  a  rent  charge  may  choose  Aether  he  will  sue 
a  writ  iji  annttity  against  the  grantor,  or  distrain  for  the 
rent  behind;"  and  Lord  OMt^  says  upon  that  (i2),  "the 
gnatee  hath  election  to  bring  a  writ  of  annuity  and 
dunging  the  person  only,  to  nuike  it  personal,  or  to  dis* 
train  upon  the  land  and  to  make  it  real/'    But  that  is 
to  be  understood  of  a  rent  granted  by  deed,  which 
dudrges  the  person,  and  for  which  a  writ  of  annuity  doth 
lie;  bat  not  as  in  the  case  at  bar  where  there  is  not  any 
charge  upon  the  person*    adly.  If  debt  does  not  he  at  the 
eoihmon  law  neither  does  it  by  stat.  8  Anncy  c*  14.  5.  4. 
For  that  statute  applies  only  to  cases  between  landlord 
and  tenant  for  rent  arrear  upon  a  lease  or  demise  for 
life  or  liTOi;  whidi  this  is  not    Admitting  that  a  lease 
may  be  created  by  will  {e)  as  if  the  land  were  devised  to 
one  for  life,  reserving  a  rent,  and  the  reversion  to  an- 
other, such  a  devise  might  operate  as  a  leasee  and  give 
the  reversioner  the  remedy  of  this  statute ;  yet  here  is 
nehber  lease  or  demise,  nor  lessor  or  grantor,  neither 
is  there  any  privity  between  the  parties.     3dly,  This  ac*' 
tkm,  snposingit  maintainable  at  all,  doth  not  lie  against 
bnsband  and  wife^  but  against  the  husband  only.  Whidi 
is  {dain  from  this  consideration,  tliat  during  the  bus* 
hand's  life  he  has  the  whole  pernancy  of  the  profits^  and 
&r  the  rent  arrear  during  his  life  hii  executors  and  not 
die  wife  shall  be  chargeable,  though  the  land  itself  is 

(0)  Sitzb.  N.  B,  195.  {h)  n,  178.  (f)  Ih.%oS. 

{i)  Co.  lis.  144.  h.  (r)  a  LeM>  33.  Mcchtl  and  IhoUon*%  case. 

I  2  charge^ 
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chargeable.  Thus  in  Ognd^s  case  (a),  one  was  grantee 
for  life  of  a  rent  out  of  the  mmety  of  a  manor,  of  which 
moiety  a  man  was  seised  jure  uxoris.  The  rent  was  in 
arrear,  and  grantee  died,  and  his  executors  brooj^t 
debt  against  the  husband  only  for  the  airearages.  And 
it  was  resolved  that  by  the  death  of  the  grantee^  the 
grant  for  life  was  turned  into  the  nature  of  a  debt. 
And  forasmuch  as  the  husband  took  the  profits  of  the 
land  charged  with  the  rent  when  in  arrear»  he  ooly 
without  his  wife  shall  be  charged  in  an  action  of  debt. 
And  after  his  death  debt  lies  against  his  executors.  So 
Com.  Dig.  Barm  and  Feme  (Y)^  '<  Debt  lies  againathuii- 
bai\d  alone  for  rent  incurred  during  thecofertnr^  upon 
a  lease  to  the  wife  dum  sola,''  and  cites  T%omi.  Entr.  z  1 7. 

Giffbrd  cpntsk  admitted  the  rule  of  the  common  kw 
to  be  against  the  bringing  an  action  of  debt  so  long  as 
the  ireehold  continues ;  but  that  he  said  was  only  where 
the  freehold  is  conveyed  at  the  common  law,  and 
not  where  it  is  by  devise,  which  ib  by  the  statute  of 
wills;  for  to  such  conveyances  none  of  the  writs 
of  assise  or  other  real  writs  apply.  Therefore  die 
plaintiff  in  this  cMe  will  be  without  remedy  if  he  may 
not  maintain  this  action.  And  if  it  were  necessary  in 
order  to  maintain  it^  that  there  should  be  a  charge  on 
the  person,  here  the  defendant  is  charged  with  the  pay- 
ment of  the  rent,  for  the  land  is  devised  to  her,  shepay^ 
ing  thereout  to  the  plaintiff  the  said  retUy  which  charges 
the  person  as  well  as  the  land.  And  what  Lord  HoU 
said  in  Emr  v.  Jones  {b)  is  decisive  in  favour  of  this 
sction,  and  he  said  that  he  made  no  question  of  it. 


{b)  %  Ld,  Riff,  937.    a  Salk,  4 1  <•    6  Msd.  27. 


2dly, 
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2dly»  This  action  is  maintainable  by  the  statute  ofAtme^  1815* 
for  it  is  within,  the  mischief  and  therefore  wiAin  the 
intent  of  the  statute,  though  the  words  thereof  be  only 
kase  or  demise*  And  oftentimes  the  courts  have  ex- 
tended the  provisions  of  a  statute  to  cases  which  were 
not  within  the  letter,  if  they  were  within  the  mischief  (a); 
fiir  instance,  the  statute  9  Ed.  3.  c.  3.  which  gives  an 
action  against  executors,  is  extended  by  equity  to  admi- 
nistrators, because  they  are  in  the  same  degree.  So 
the  statute  of  Olocester  gives  an  action  of  waste  against 
tenant  for  life  er  yectrs  ;  yet  by  the  equity  thereof  it  lies 
sgainst  him  who  holds  but  for  a  year,  or  for  20  weeks, 
for  though  this  be  out  of  the  words  of  the  act,  it  is 
within  the  intent  (6).  And  by  parity  of  reason  the 
court  ought  to  extend  the  remedy  of  this  statute  to  the 
present  case,  it  being  plainly  the  intention  of  the  sta- 
tute to  give  an  action  of  diebt  for  rent  arrear  during  the 
continnanoe  ofany  estate  for  life  or  lives,  and  therefore 
though  the  letter  says  upon  a  lecise  or  demise,  yet  by  the 
aquity,  it  shall  be  intended  by  will  also.  3dly,  Although 
the  husband  might  have  been  sued  alone  yet  may  the  wife 
be  joined;  in  like  manner  as  for  rent  upon  a  lease  for 
years  or  life,  made  to  husband  and  wife,  an  action  lies 
against  both,  because  it  is  for  the  wife's  benefit  (c).  So 
here  the  freehold  is  in  the  wife  jointly  with  her  husband, 
and  it  is  for  her  benefit,  and  after  the  husband's  deatb 
she  could  not  waive  it. 

Biehardson  in  reply  said  there  was  no  reason  why  the 
common  law  writs  should  not  lie  for  the  recovery  of  the 
rent  in  this  case,  as  well  as  upon  a  conveyance  at  the 

M  PhwL  Af^^,  {})  n.  (0  X  jui  jSf.  ^^%.  x. 

I  3  common: 
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1815.        common  law,  so  far  at  least  as  they  were  applicable  to  a 
'.   ■  taking  by  purchase  and  not  by  inheritance ;  as  novel  dis* 

arStt$t         seisin,  where  the  writ  shall  be  general,  that  unjustly^  S^c.  he 
^'°^'-         hath  disseised  him  ofhisjreehdd^  Sfc.   For  when  a  statute, 
as  the  statute  of  wills,  gives  a  new  right,  it  gives  all  sudi 
remedies  for  the  recovery  ^  that  right,  as  by  law  may 
be  applied  to  it.     And  a  rent,  whether  created  by  will 
or  grant,  will  pass  by  a  common  recovery,  &c.  which 
shews  that  it  may  be  the  subject  of  a  real  action.     And 
^      notwithstanding  what  fell  from  Lord  HoU  in  J^uaer  v. 
Jones^  there  is  no  instance  of  an  action  lying  for  a  le- 
gacy chargeable  on  land.     Deeks  v.  Strutt  {a)  shews 
that  it  will  not  lie  for  a  l^acy  generally,  and  the  reason 
there  assigned  holds  equally  where  the  l^;acy  is  charged 
on  land.     Besides  this  is  not  a  legacy  but  a  rent.     And 
as  to  this  action  being  within  the  equity  of  the  statute 
oi  Anntf  such  a  construction  of  an  act  of  parliament 
might  well  obtain  formerly,  when  the  l^slature  was 
used  to  express  its  intention  sparingly,  in  a  few  words  or 
sentences  only ;  but  in  modem  times,  since  it  has  become 
the  practice  to  express  such  intention  fully  and  at  \vi^dy 
so  that  it  may  be  found  within  the  four  comers  of  the 
,  act  of  parliament,  it  is  unnecessary,  and  would  be  highly 
dangerous  to  extend  it  by  any  intendment*     And  there- 
fore that  doctrine  is  properly  exploded.     Upon  the 
last  point  he  admitted,  that  according  to  the  authorities 
it  rather  seemed  that  the  action  would  lie  both  ways. 

Ctir.  adv.  vnit. 

Lord  Ellenborouoh  C.  J.  on  this  day  delivered  the 
judgment  <^  the  Court  After  stating  the  pleadings,  His 

W  jr. A 6901 

Lord- 
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Lordship  said,  This  demurrer  was  argued  at  our  sittings         18x5. 
before  ATory  term  in  Serjeant^  Inn  Hall^  when  it  was        "^^ 
oontoided  00  the  part  of  the  defendants,  in  support  of        agaiua 
the  demurrer,  that  at  the  conunon  law  an  action  of  debt, 
will  not  lie  for  a  rent  or  annuity  in  fee,  m  tail,  or  for 
Uf^  while  it  continues  a  freehold  interest.     And  this 
position  was  not  denied  on  tlie  other  side^  but  it  was 
contended  that  it  applied  only  to  l^al  common  law 
estates,  and  not  to  devises  by  will ;  and  what  appears  to 
have  been  said  by  HoU  C.  J.  in  Ea>et^  v.  Jones^  reported 

in  2Ld.Ray.92i'>  ^^*  '*'S'»  ^^  6 Mod.  a6,  27,,  was 
relied  oi^  viz.  **  That  a  devisee  may  maintain  an  action 
at  common  law  against  the  terre-tenant  for  a  legacy 
devised  payable  out  of  land.  For  where  a  statute,  as  the 
statute  of  wills,  32  &  34  /7.  8.,  gives  a  man  a  right,  he 
-shall  have  an  action  to  recover  it  of  consequence;  be- 
cause his  right  is  created  by  act  of  parliament"  But 
what  Lord  Holt  is  there  stated  to  have  said  does  not 
reach  this  objection;  it  is  said  only  generally  of  a  legacy 
or  sum  of  money,  not  of  an  annuity  or  rent  for  life^  in 
tail,  or  in  fee ;  and  it  is  to  be  observed,  that  in  the  case 
of  a  legacy  payable  out  of  land,  unless  the  legatee  had 
his  remedy  by  action  of  debt,  founded  on  the  statute^ 
he  would  be  wholly  without  remedy  in  the  courts  of 
common  law;  whereas  the  annuitant  would  not  be  re- 
mediless, but  would  have  an  assise  to  recover  his  an*  , 
nuity  {a).  And  no  authority  has  been  stated  where  the 
general  rule  of  law,  which  excludes  the  action  of  debt 
as  a  remedy  for  r^t  or  annuity  in  fee^  in  tail,  or  for 
life^  has  been  confined  to  annuities  or  rents  created  by 
common  kw  conveyances^  as  contradistinguished  from 

(«}  Set  Brt^nua^t  casf ,  6  Rep.  56.  A. 

I  4  awraity 


I20 


CASES  IK  EASTER  TERM 


1815. 


IGGS. 


annuity  or  rents  created  by  devise^  nor  does  there  seem 
any  reason  for  making  the  distinction.     It  was  next 
contended  on  behalf  of  the  plaintiff,  that  this  case  wa» 
within  the  provisions  of  the  4th  section  of  stat.  8  Amim 
c.  14.  "  for  the  better  security  of  rents,  and  to  prevent 
frauds  by  tenants;**  but  the  language  both  of  the  title 
of  the  act,  and  of  the  enacting  clause,  shews  that  the  le- 
gislature contemplated  only  the  case  of  rent  due  from  a 
tenant,  holding  by  lease  or  demise  under  his  landlord  ; 
which  is  not  this  case ;  this  being  the  case  of  two  dis- 
tinct and  independent  derises,  of  the  land  to  one  person 
for  life,  and  to  another  of  an  annuity  issuing  out  of  the 
same  for  the  life  of  the  devisee  of  the  land,  created  by 
the  will  of  one  and  the  same  devisor,  and  without  any 
such  original  privity  between  the  devisee  of  the  land 
charged  with  the  annuity,  and  the  devisee  of  the  an- 
nuity charged  thereupon,  as  subsists  between  a  lessor 
and  his  lessee.  We  are  therefore  of  opinion  that  the  ac- 
tion of  debt  is  not  maintainable  on  the  ground  of  this 
Stat  of  Ann.  c.  14.  any  more  than  it  is  upon  the  other 
ground  already  considered. 


Wilson  and  Another  against  Hobday. 


May  id. 

Debt  lies  by  the  J^EBT  by  the  plaintiflS  as  assignees  of  a  replevin  bond 
lepfevinbond  against  the  defendant,  one  of  the  sureties.    The 

the  sureties  in     plaintiffs  declare  against  the  defendant  of  a  plea  that 

the  detinet  only.  • 

And  where  they  declared  that  it  the  city  of  C,  Aod  within  the  jurisdiction  of  the  mayor 
of  the  city,  they  distrained  the  goods  of  If^.H,  for  rent,  and  that  f^,  H.  at  the  said  city 
made  his  plaint  to  the  mayor,  &&,  tad  prayed  deHvertnce,  &c ;  whereupon  the  mayor 
took  from  him  and  the  defendant, and  another  person  a  bond,  which  they  all  three  executed, 
conditioned  for  1^.  H*  appearing  before  the  mayor  or  his  deputy  at  the  next  court  of  re- 
cord of  the  diy,  and  there  prosecuting  his  suit,  &c. ;  and  thereupen  the  mayor  replevied, 
ftc.:  Held  that  it  was  not  ground  for  special  demurrer,  that  the  declantion  did  not  shew 
a  cttstom  for  the  mayor  U>  grant  repltviQ^  and  take  bond,  and  did  not  ibcw  that  plaint 
wasmadeMCMit. 

he 
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he  render  joL  iMch  Ae  unjusUjf  deiainsj  kc^  for  that        i8i5. 
on  the  5th  of  Jfafy  1813,  at  the  city  of  Canterbun/f  and 
within  the  jurisdiction  of  the  mayor  of  the  said  city,        n^aiMsi 
they  distrained  the  goods  of  one  W.  H.  for  rent  arrear, 
and  that  W,  H.  afterwards,  within  five  days,  at  the  said 
city  made  his  plaint  to  JV.  S*  then  being  mayoi^  of  the 
said  city,  of  the  taking  and  detaining  thereof  and 
prayed  that  the  same  might  be  forthwith  replevied  by 
die  sud  mayor,  anddelivered  to  the  said  W.  //.,  where- 
upon the  said  W,S*im  being  mayor  according  to  the 
fonn  of  the  statute,  took  from  the  said  fV.  H^  from  the 
ddiendant,  and  one  W.  W.y  a  bond  in  double  the  value 
of  the  goods,  the  value  being  first  ascertained  by  the 
oath  of  a  witness,  which  bond  the  said  W.  if7.,  the 
defendant,  and  W.  W^  executed  to  FFl  5.  so  being  mayor, 
Stc,  conditioned  ioxW.  JFf.  appearing  before  the  mayoi^ 
or  his  sufficient  deputy  at  the  next  ceurt  of  record  of 
our  loid  the  king  to  be  holden  at  the  GtdldhaU  of  the 
dty  OQ  Monday  the  19th  of  Jubf^  and  there  prosecuting 
his  suit  with  effect,  and  making  return  of  the  goods,  if 
the  same  should  be  adjudged,  and  thereupon  the  stdd 
mayor  at  the  prayer  of  W.H.  replevied  and  made 
ddiverance  to  the  said  W.  H.  according  to  the  duty  of 
his  office,  and  so  the  plaintifis  aver  that  although  on  the  * 
19th  a  court  of  record  was  holden,  &c.  yet  the  said 
W.H»  did  not  appear  and  prosecute,  &c.  whereby  the 
bond  became  forfeited,  and  the  said  mayor  afterwards 
assigned  it  to  the  plaintiffi  according  to  the  form  of  the 
statute,  &€. 

Demurrer  assigning  for  cause  (inter  alia)  that  the 
plaintifis  in  the  commencement  of  their  declaration  hav« 
not  allq;ed  that  the  defendant  owed  to  them  the  sum 
of  mon^  thereia  specified,  but  only  that  he  hath 

detained 
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1815.  detained  the  seme$  whereas  they  ought  to  have  declared 
— *—  in  the  debet  and  detinet;  ateo  that  the  sheriff  of  tbe 
^asHti  dty  and  county  of  Canterbury  hath  by  hiw  authority 
to  grant  replevin  of  goods  distrained  for  rent,  and  to 
take  a  replevin  bond,  and  not  the  mayor  of  the  said 
city,  nor  have  the  plaintift  shewn  any  special  custom 
or  kw  authorizing  the  mayor  to  grant  replevin,  or 
take  or  assign  the  said  replevin  bond ;  also  that  the 
plaintifis  have  not  shewn  that  the  said  writing  obliga* 
tory  was  made  and  given  to  the  mayor  of  the  cxXy  of 
Canitrbmjf  widiin  the  jurisdiction  of  the  said  mayor's 
ogort;  also  that  the  declaration  is  in  other  respects  un- 
certain, &c    Joinder. 

JUanyai  argued  in  the  kst  term  (a)  in  support  of  the 
demurrer,  and  took  two  exceptions ;  ist,  that  the  Plain- 
tifis  ought  to  have  declared  in  the  d^t  and  detinet. 
And  he  said  the  rule  was  this,  where  a  man  sues  in  his 
own  right  and  for  his  own  benefit,  he  ought  to  sue  in  the 
debet  and  detinet ;  and  so  he  ought,  though  the  obliga- 
tion be  not  originally  made  to  him  by  the  person  whom 
he  charges  with  the  payment  of  it;  and  if  the  charge  be 
against  such  person  in  the  detinet  only,  he  may  demur 
to  the  declaration ;  GUb.  Debt.  401,  402*  And  before 
the  statutes  of  jeo&ils,  iZEliz.  c.  4.  i68c  ij  Car.  2m 
Cm  8.  it  was  ground  of  error,  and  ibany  judgments  were 
reversed  for  this  and  for  the  like  caus^  namely,  if  it 
wpis  in  the  debet  and  detinet  when  it  ought  to  have  been 
in  the  detinet  only;  Wakot  v.  Powell (b).  lUynell  y. 
l4angcaUU{c).  Salter  y.  CohboUHd).  Hbldin  v.  Sut^ 
tanle).    Woodcock  v.  Morgan  {/).     But  since  the  stat 

(«)  JD^mfkr  J.  was  absent  when  the  case  wis  argoed.    {I)  %  twt.  S06. 
(/)  6JIM3o^ 

15  4  Jmt. 
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4  Ann.  e.  16.  advantage  must  be  taken  by  demurrer,        1815. 

for  if  the  party  does  not  demur,  it  will  be  cured  by  ver-        

diet;  and  so  it  was  adjudged  in  LeeT.  Pilmy{a\  which       ^ag^^ 
was  after  die  4th  of  Anne^  that  the  defect  was  aided       Hobday. 
after  verdict  by  that  act.     But  here  the  party  has  de- 
murred.   2dly,  It  is  not  shewn  that  the  mayor  of  CaiP- 
terbwy  had  any  authority  to  take  a  replevin  bond.    The 
Stat  1 1  Geo,  2.  c.  19.  5.  23.  directs  sheriffs  and  other  offt" 
cm  kamng  authority  to  grant  replevin,  to  take  bond,  &c. ; 
and  in  the  case  of  a  sherifl^  it  is  unnecessary  to  shew 
his  authority,  because  he  has  a  general  one.     But  even 
a  iheriff,  at  the  common  law,  could  not  grant  replevin, 
except  upon  a  writ  directed  to  him  from  the  superior 
court;  and  then  only  in  his  county  court.     However,  it 
having  been  found  inconvenient  that  the  goods  should 
be  detained  from  the  owner  untQ  the  next  county  court, 
tbestatute  otMarleb.  (52  H.  3.  c.  21.)  enabled  the  sheriff 
upon  plaint  made  to  him,  without  writ,  out  of  court,  to 
make  replevin  (&) ;  but  that  is  an  authority  confined  to 
the  sheriff,  and  derived  to  him  entirely  from  this  statute. 
Other  officers,  indeed,  beside  the  sherifl^  may  by  custom 
or  prescription  grant  replevins,  but  with  this  difference 
that  ihey  can  only  do  it  by  process  in  court  after  a 
plaint  entered,  for  the  statute  does  not  extend  to  them. 
And  therefore  in  HaUet  v.  Syrt  {c)  a  prescription  for  a 
steward  of  a  hundred  court  to  grant  replevin  out  of 
court,  upon  a  parol  complaint  made  to  him,  was  ad- 
judged to  be  void.    In  Sac,  Abr.  (<2),  where  the  autho- 
rities  upon  this  point  are  coUected,  the  disagreement 

'      («)  sZi.Je«jr.  1513.  (I)  9/1U/.139. 

(0  %  SaBu  580.   C^rth.  3ta  X  Ld,JUy,  ai8.  Sldtm^  674.  5  JMML  %$% 
iaJIM.iia 
{d)  5th  edit.  RipUviih  (C.) 

between 
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1815.        between  the  different  reports  of  that  case  is  noticedy  bot 
^-^^        the  result  seems  to  establish  the  above  distinctiotn   in 
fgttuut        respect  of  the  shenn  and  other  persons.    And  conform- 
ably to  this  distinction  the  plaintiffs  in  this  case  ought  to 
have  shewn  by  their  declaration  not  only  that  plaint  was 
made  to  the  mayor,  but  that  it  was  made  in  coort^   for 
otherwise  it  must  be  taken  that  it  was  out  of  court ;  and 
they  ought  farther  to  have  shewn  some  custom  or  pre- 
scription &r  the  mayor  to  hold  plaint  and  grant  reple- 
vin.   For  unless  he  is  to  be  taken  to  have  authority^ 
qua  mayor,  to  act  in  these  respects,  the  naming  him 
mayor,  and  alleging  that  plaint  was  made  to  him,  with- 
out shewing  by  what  authority  he  held  plaint  and 
granted  replevin,  and  also  took  and  assigned  this  reple- 
vin bond,  b  insufficient. 

Taddy  contra,  having  been  directed  by  the  Court  to 
confine  himself  to  the  last  objection,  in  order  to  shew 
that  the  granting  replevins  was  not  confined  to  the 
county  court,  referred  to  stat.  Westm.  2.  c.  2.  (13  JBAp.i.)» 
the  words  of  which  are,  ^<  vel  aliam  curiam;'*  and  Lord 
Cokifs  comment  upon  them  is  thus,  «  so  as  lords  of 
hundreds,  wapentakes,  &c.  may  have  power  to  hold 
plea  of  replevin,"  8tc  (a)  So  in  Fitx.  N.  B.  (i)  there  is 
a  writ  of  recaption  for  a  distress  taken,  after  replevin 
made  by  the  batlifis  of  the  lord  oiN.^  and  pending  pl^ 
of  replevin  in  his  wapentake.  And  admitting  that  the 
hundred  court  and  such  like  courts  could  only  proceed 
by  plaint  in  court,  according  to  the  common  law,  *Ky\^ 
not  by  the  statute  of  Marlbr.,  yet  the  plaintifi  in  this 
ease  have  well  declared,  for  it  is  consistent  with  this  de» 

daratioB^ 
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ebratioii^  that  the  plaint  was  made  in  court,  and  the         1815. 
defieodant  shall  not  be  allowed  upon  demurrer,  after  that        """" 

^  Wilson 

he  has  consented  to  become  surety,  and  has  obtained  a         against 
deHyerance  £>r  his  principal^  as  if  the  proceeding  was 
lawful,  to  turn  round  and  aver  that  it  was  unlawful,  in 
order  to  rid  himself  of  his  obligation«    And  so  this  case 
18  distinguishable  firom  HaUet  v.  Byrt^  for  that  was  tre»» 
pass  for  taking,  &c.  where  the  defendant  must  justify, 
and  shew  a  dear  title;  but  this  is  against  a  surety,  who 
stands  in  the  same  situation  as  the  principal,  upon  his 
bond,  and  the  condition  of  the  b<md  is  for  the  princi- 
pal's appearii^  at  the  next  court  of  record,  and  there 
prosecuting  his  suit,  &c« ;  therefore  the  very  condition 
shews  that  there  must  have  been  a  proceeding  in  court, 
for  otherwise  it  would  be  a  nullity.     And  it  js  a  maxim 
in  pleadings  that  the  plaintiff  is  not  bound  to  affirm  any 
thing  which  the  defendant  is  estopped  firom  denying. 

Manyai  in  reply  observed,  that  no  argument  ought 
lo  be  drawn  to  the  prejudice  of  the  defendant  from  the 
form  of  the  condition,  because  it  was  the  form  pre- 
scribed by  Stat  II  6.2.  r.  19.  5.23.,  and  more  espe* 
cially  as  it  was  directed  to  be  used,  and  was  used  in 
cases  where  deliverance  was  made  upon  plaint  to  the 
sheriff  out  of  court.  It  would  therefore  be  strange  to 
hold  thai  it  recognized  a  proceeding  in  court 

Lord  EiXEKBOROUGH  C.  J.  said  that  upon  the  first 
point  there  did  not  seem  to  be  any  doubt  Upon  the  . 
principle  that  a  man  may  complain  of  only  a  part  of 
his  grievance  and  not  of  the  whole,  so  these  plaintifis 
might  abridge  their  demand,  and  declare  in  the  detinet 
only,  instead  of  the  debet  and  detinet     And  that 

formed 
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1815.       formed  a  great  distinction  from  declaring  in  the  debet 


Wilson 


and  detinec»  where  the  party  ought  to  have  dedaved 
agdH^  in  the  detinet  cmly,  for  in  that  case  he  esKtends  hk  own 
demand  instead  of  abridging  it.  Upon  the  other  point 
the  Court  would  further  consider. 

Cur.  ado.  vmlL 


Lord  EiXENBOROUGH  C.  J.  on  this  day  delivei^ 
the  judgment  of  the  Court.  This  was  an  action  by 
the  assignees  of  a  replevin  bond,  and  two  objeotioiis 
were  made  upon  demurrer,  one  that  the  action  was  in 
the  detinet  only,  whereas  it  should  have  been  in  die 
debet  and  detinet,  the  other,  tbaet  the  rqilevin  was 
granted  and  the  bond  assigned  by  a  person  who^  as  finr 
as  appeared  upon  the  pleadings^  had  no  authori^  so  to 
do.  The  first  objection  was  disposed  of  upon  the 
argument,  the  other  remains  to  be  considered.  The 
plaintifis  declare  as  assignees  of  the  mayor  oi  Canterbury^ 
fload  the  dedaration  states  that  the  goods  were  dxstrained 
within  the  jurisdiction  of  the  mayor,  (hat  the  owner 
made  Us  plaint  to  the  mayor  of  the  taking,  &c.,  and 
{Mrayed  that  the  goods  m%ht  be  replevied  by  the  sakl 
mayor  and  delivered  to  such  owner,  that  thereupon 
the  mayor,  according  to  the  form  of  the  statute,  took 
bond  fr<»n  the  owner  and  the  defaidant  and  another 
surety,  conditicmed  for  prosecuting  the  owner's  suit 
with  e£fect  for  taking  and  unlawfully  detaining  the 
goods,  and  for  making  a  return,  if  a  return  should  be 
awarded,  and  that  thereupon  the  maycMr  at  the  prayer 
of  the  owner  replevied  and  made  deliverance  of  the 
goods  to  the  owner  according  to  the  du^  of  his  oflke. 
Upon  this  statement  it  is  assumed  that  the  plaint  to  the 
mayor  was  made  out  of  Court,  and  it  is  insisted  not  only 

that 
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that  no  authority  is  shewn  in  the  mayor  to  grant  ro^  1815* 
plerin,  bat  diat  be  could  not  by  law  have  the  authority  -^^^ 
he  here  exercised^  and  for  the  latto:  of  these  positions  re*  tgauist 
lianoe  is  placed  npon  the  case  of  Htdlet  v.  Byrt.  Why 
we  are  to  assume  that  the  plaint  was  made  to  the  mayor 
oat  of  court,  if  by  law  he  could  not  properly  take  it  but 
in  court,  we  are  not  told ;  and  as  the  mayor  is  stated  to 
hate  acted  throughout  at  the  prayer  and  instance  of  the 
owner,  for  whom  this  defendant  is  surety,  and  with 
whom  for  this  purpose  the  defendant  is  identified,  we 
think  we  are  bound  as  against  this  defendant  to  presume, 
at  least  till  the  contrary  is  shewn,  that  these  goods  were 
dniy  and  legally  replevied  by  the  mayor,  if  under  any 
drcamstances  he  could  duly  and  legally  replevy  them* 
The  owner  of  the  goods  made  his  plaint  to  the  mayor, 
and  it  was  not  necessary  or  likely  that  the  plaintifis  in 
the  action  on  the  replevin  bond  (whose  taking  is  com* 
plained  of)  should  be  present  at  the  time  of  making  that 
eomplaiat.  It  lies  therefore  in  his^  the  owner's,  parti- 
cular knowledge  when,  how,  and  where  the  plaint  was 
made;  and  if  theite  were  any  olgection  to  the  place  or 
manner  of  making  it,  the  defendant,  his  associate  and  ^ 
forety,  should  have  stated  it  by  way  of  plea.  The 
owner  of  the  goods  by  his  own  application,  and  by  the 
instramentality  of  this  defisndant  and  the  other  surety 
hai  had  all  the  benefit  which  could  have  resulted  to 
him  from  a  valid  replevin.  They  by  their  acts  have 
aannned  that  the  mayor  was  the  proper  person  to  grant 
the  replevin,  ifnd  they  have  in  Ihct,  as  alleged,  pro- 
eared  a  replevin JBrom  him;  and  is  it  reasonable  that 
they  diould  now  desire  the  Court  to  assume  thftt  die  re- 
plevin was  improperly  and  unwarrantably  granted,  or 
that  they  (without  bringing  forward  any  thing  on 

their 
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1 8 15.  their  part  affirmatively  to  impeach  it)  should  coni* 
""^^*  plain  that  the  plaintifi  have  not  averred  every  particular 
i^MMst  necessary  to  render  it  valid?  Considering  that  it  was 
brought  about  at  the  instance  and  application  of  the 
owner  and  his  sureties,  and  that  they  have  derived  from 
it  all  the  benefits  which  they  could  have  done  firom  the 
most  valid  rqplevin,  we  are  of  opinion  that  we  are  bound 
as  against  this  defendant  to  consider  it  prima  facie  as 
valid,  that  is,  till  it  is  successfully  impeached  by  the  de- 
fendant* The  authority  brought  forward  in  order  to  im- 
peach it  is  Hallet  v.  Byrtf  5  Mod.  248.  and  which  easels 
likewise  reported  in  IaL  Baym.  2 1 8.  Salk.  580.  and  Skin" 
ner^  674.  From  a  review,  however,  of  the  reports  of 
that  case^  it  will  be  found  that  the  principal  point  under 
consideration  was  the  course  of  reple\'ying  in  n  hun- 
.  dred  court,  that  the  Court  took  upon  itself  to  decide 
what  must  be  such  course,  because  every  hundred  court 
is  derived  out  of  the  county  court,  and  can  have  no 
power  which  the  county  court  has  not,  and  because 
as  the  powers  of  a  county  court  depend  not  upon 
the  particular  charters  by  which  each  court  may 
happen  to  be  constituted,  but  upon  the  jurisdiction  and 
course  of  proceeding  generally  incident  to  that  descrip- 
tion of  court  at  common  law,  every  superior  court  must 
know  what  is  die  jurisdiction  and  legal  course  of  pro- 
ceeding in  such  courts  tiirdughout  the  realm.  It  oon- 
dudes  nothing^  however,  as  to  courts  which  owe  their 
jurisdiction,  not  to  the  common  law,  but  to  particular 
garters,  or  to  prescriptions,  which  presuppose  such 
charters,  and  where  the  extent  of  jurisdiction,  and  the 
course  of  proceeding,  may  depend  entirely  upon  the 
terms  in  which  the  franchise  was  originally  granted. 
That  other  inferior  courts  may  have  a  prescriptive 
14  right 
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>^t  Co  koUt^JMi  tf  replevin  ijfptaini^  though  hundred        1815. 

omiUs  cannot,  U  admitted  by  the  note  in  Carth.  38a. 

and  is  evident  from  Fitss.  Nat.  Brev.  70.  B*  where  it  la  f^mnu 
laid,  *^  and  if  a  replevy  be  sued  by  plaint  in  the  court 
of  ttfy  other  lord  than  in  the  county  court  before  the 
ihQri£^  then  the  recordari  which  is  sued  by  the  pLunti^ 
or  defendant  shfill  be  directed  unto  the  sheri£^  and  the 
writ  shall  be  such,  &c.*'  See  the  writ  stated  in  FitA. 
70,  71.,  in  which  t)^e  oopunand  to  the  sheriff  is  to  *'  go 
to  the  court  oi  W.  de  C.  (f  •  e.  the  court  of  some  indivi- 
dual lord  as  distin^ipsli^  fron^  a  county  or  hundred 
ooort,)  .i^pd  ip  thfit  TmU  court  to  pause  to  be  recor^ded 
th^ptein/  'ashifh  i§  in  the  ^^m?  (^Qurt  ifnthaift  our  wit/" 
dearly  sbewiiiig  t)M(  ^  Wntf  of  replevin  might  be 
dependiog  in  ^iich  cQi^rt,  by  plaint  without  ^^  kin^s 
wrjfc  4n4  in  the  Yej^r-hpoV  29  E.  3,  ^1,.  there  )s  ^ 
instance  of  a  ple^  in  r^levin  d^endii|i||(  i^  the  court 
of  the  maiipr  of  WaUingJprd^  ap4  pf  deliyarttotce  thg*e- 
upo9  made  without  wi^t.  And  in  12  H.f.  ijB.  jt  is 
said  by  Finpisc  C«  h  that  a  ma^  may  prescribe  to  )ip^ 
a  eovt  JbiTQi^  ftfi4  il^  if  itp  .have  apd  to  Md  pleay  }fk 
vetito  nm<h  *nd  *o  M4  jpto  in  r^epHeyin.  Wj?  m 
tbeirfpw  of  ^iniw  >lw^the  cm?  offfflli^  ▼•  .^  jif  J^o 
be  comfvied  Ip  ;r;^pl«viv  M^  hwd^  9)9^  FJn«h 
coQits  /u«  41  gw^m  gWflT^  w4  9Vi?  Afiir  j^nfdic* 
tion  494^  fopw^il  J4W>  ^  tha(  At  ^Ipes  iiq(  fim^  a 
fide  ^  ifipleyii^  .1^  (Qitb^  oonrts  wihich  gsfffi^  ,^bf^T 
^9  and  ii»Mictio9  jto  ^ipa^  ^om  tlie  (^r^w^,  «id 
h  iriw^  pl^lM  !(>f  rqpksvin  up9p  plaint  ^  yfil^mit 
«rit«|igbt i)^inaiatw>fld«  A^W^^^imjov  of  Qofr 
terbury  might  by  l^al  possibility  have  had  fiill  power 
-to  do  all  he  did,  we  think  we  are  not  at  liberty  upon 
Voj-IV.  K  the 
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the  fiicts  stated  to  presume  in  favour  of  this  defendant 
that  be  had  not,  and  that  consequently  there  must  be 
agaittst        judgment  for  the  plaintifis. 

HOBUAT. 


jvedMtUay,        FoRD,  Widow,  and  Another,  Executors  of  H. 
"^  ^  Ford,  Clerk,  deceased,  against  Racster.  (a) 

Oak  wood  of      T^EBT  on  the  stat  2  &  3  Ed.  6.  for  not  settuig  out 
^w%^  standing,  tithe  of  coppice  wood,  being  sylva  csedua,  Sec. 

r**'^!rA«t  Plea,  nU  debet     At  the  trial  before  DaUasJ.  at  the 
from  old  stools,  ]^(  summer  assizes  at  Hereford^  the  case  was  thus : 

which  stools  ,t       ,  .  .  .       ,      i.  %  ^ 

belonged  ori-         The  woodlaud  m  question  consisted  of  a  number  of 

which  had    ^  acres  of  oak  coppice;  the  whole  of  which,  by  a  r^ularjro- 

tiuM  ao^ears,    tation  of  cuttmg  a  part  every  year,  came  to  be  cut  down 

r*he  m  clear'     ^"^  every  1 5  years.    A  great  proportion  of  this  coppice 

entitled  by        grew  out  of  old  stools,  and  many  of  these  growers  were 

r.3.  to  exemp-    passed  by  and  left  standing  at  the  ialliug  of  the  coppice, 

aTtomakea    '  somc  for  two^  and  many  for  three  and  even  until  the 

wbS^^hem  fourth  fciUng.    These  were  denominated  bUick  poles, 

to  Utheawrong  ^j^j  ^^re  of  considerable  heighth  and  dimensions,  being 

from  2  to  5  inches  in  girth,  and  in  heighth  from  30  fe^ 

upwards.    The  stools  from  which  they  grew  were  many 

of  them,  according  to  some  of  the  witnesses,  the  stools 

of  trees  as  old  a3  the  wood  itself  which  had  been  a  wood 

for  centuries,  and  all  were  stools  of  trees  above  the  age 

of  20  years  before  they  were  cut  down,  and  the  black 

poles  also  all  exceeded  that  age.    These  black  pedes 

were  barked  before  felling,  and  then  cut  for  laths  and 

posts  and  rails,  and  into  timb^  for  carpenters'  pur- 

(0)  Cause  was  shewn  at  Serjeaats^  Inn  before  last  Hilary  term,  in  the 
absence  of  Dampier  J. 

poses. 
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poses.    Woodlands  of  this  description  had  usually  paid         1815. 
tithe  of  the  black  poles  as  well  as  the  rest,  which  had  - 

been  the  case  with  the  woodland  in  question,  composi-         against 
tion  having  been  paid  for  the  whole.     Most  of  the  wit> 
nesses  proved  that  tliese  black  poles  were  not  accounted 
timber  in  that  country^  some  of  them  stating  that  no- 
thing was  timber  but  what  is  six  inches  in  girth,  whe- 
ther it  grew  from  the  acorn  or  not ;  and  others,  that 
nothing  which  grew  from  stools  was  accounted  timber. 
The  qaestion  was,  whether  the  black  poles,  as  well  as 
^  coppice^  were  liable  to  pay  tithe.    The  counsel  for 
the  plaintifib  mentioned  a  case  of  Lewis  v«  Snellf  in  which 
they  said  the  Court  of  Exchequer  had  huely  decided 
that  germins  as  well  above  the  age  of  20  years  as  under 
were  subject  to  tithe. 

The  learned  Judge  left  it  to  the  jury  upon  the  evi* 
dence  whether  the  black  poles  were  titheable,  stating 
that  if  it  was  a  kind  of  wood  exempted  by  the  sta- 
tute (a),  it  would  be  so  at  the  age  of  20  years,  of  which 
^  the  bhick  poles  appeared  to  be^  but  at  the  same  time 
mtimating  his  opinion  to  them  that  they  were  not  timber 
trees.  And  he  added,  that  where  germins  grew  from 
old  stools  they  were  subject  to  tithe,  and  that  he  un- 
derstood the  case,  as  cited  by  the  plaintifl^'  counsel,  to 
have  determined  that  such  germins  were  so  subject, 
whether  of  the  age  of  20  years  and  upwards,  or  not. 
The  jury  found  for  the  plaintiffs,  and  on  giving  their 
verdict  said  that  black  poles  had  always  paid  tithe  in 
their  country. 

A  rule  nisi  for  a  new  trial  having  been  obtieuned  in 
the  last  term,  upon  the  ground  that  this  was  a  species 
•f  wood  exempted  from  tithe  by  stat  4$  Ed.  3.  c.  3., 

K  2  JbbM 
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18 1  ^  Mbott  and  Putter  (with  them  Dauncey)  sbewed  caus^ 

'"'""  and  they  said,  that  though  the  witnesses  did  not  distin- 
agnnsi  giush  between  the  proportion  of  bhick  poles  growing 
from  stools,  and  such  as  grew  from  their  own  root, 
yet  the  verdict  would  be  right  provided  any  part 
was  titheable;  for  if  ^he  owner  intermix  in  cuttings 
such  as  is  net  titheable  with  that  which  is,  he  shall 
j[)ay  for  the  whole  {a).  Therefore  taking  the  question 
to  be  simply  whether  the  black  poles  growing  fiiom 
stools  ought  to  pay  tithe,  they  relied  on  its  being  found 
by  the  jury  that  wood  of  this  descriptioli  had  always 
|)aid  tithe  m  diat  country,  and  cited  WaUon  v.  Tvyon  {b) 
for  the  contradiction  given  hy  Lord  liardwiclce  to  the 
posiiion  iii  2  Inst.  643.,  ^<  that  the  gerininis  growing  out 
of  the  roots  of  timber  trees  before  thbn  hit  down  ate 
exempt  from  tythes.'*  Lord  Hardmcke  also  deBnes 
<*  gros  boisj**  which  are  the  words  of  the  stat  4j[  Ed.  3;, 
to  mean  <<  trees  of  20  years*  j^rowth,  whether  timber  at 
common  law  or  by  custoin  (c)."  And  thus  in  Tumor  v. 
Smith  {d)  the  Court  took  the  distinction  betWieen  under^ 
wood  and  wood  growing  on  stubs  or  stems,  decredng 
as  to  them  that  an  account  should  be  taken ;  and  what 
were  standards,  (or  stanSlIs,  as  called  in  stat  'i$H.t. 
c.  17.)  which  are  properly  young  trees  springing  fit»m 
the  seed,  and  as  to  them  made  no  decree.  Also  Wal' 
bank  V.  HayoMtd  (e),  (the  ret>ort  of  which  agrees  widi 
Skinnet^s  brief  wlio  was  of  counsel  in  it,)  proceeded  up<in 
the  same  distinction,  for  there  the  Court  directed  in- 
quiry as  to  what  part  of  the  wood  grew  from  the  maist 

{a)  Ptt  Lord  Hardwkke\n^aUwyr,Tfymj  6  JUe.  Mr.  sthMuy%t»^ 
{b)  Ambl'  133.    a  Gwi/L  83a,    3  Arni*i  £,  L,  45a. 
(c)  Atnbl.  13a.    %GwiIl,9$9.  {d)  '%Owili.si9' 

It)  3lFM.iia. 

and 
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imd  was  imder  20  yea^  and  vhat  part  from  stools  or  '9i5» 
roots  of  trws,  heretofore  fallen  of  any  age,  size,  or 
growth  whatever,  and  yet  it  i^peared  that  wood  of  this  ^^i»it 
description  had  nev^r  paid  tithe  befoi;e;  so  that  it  is 
an  authority  a  foruori  in  support  of  the  present  case 
where  the  wood  has  always  paid  tithe.  So  in  Lexms  v. 
Sndlt  which  was  also  a  new  claim,  and  was  before  .the 
Exchequer  in  1 8z  i,  the  great  question  was  whether  wood 
above  the  age  of  20  years  growing  from  stools  was  ex* 
enqited  jrom  tithe ;  and  the  Court  held  that  it  was  not» 
and  made  a  decree  r^erring  it  to  the  (^cer.to  take  an 
acoonnt  (inter  alia)  of  what  germins  were  cut  by  the 
defendant  from  stools  of  trees  above  20  years'  growdi^ 
and  whether  any  and  what  part  cut  from  stools  above  20 
yean'  growth  were  cut  and  mixed  with  coppice  and  un- 
derwood ;  and  also  of  the  bark  that  had  been  ^tripped 
by  the  defendant  from  any.  trees  es^cept  timber  trees. 

J%e  AtiamQf  .Qeneral  wad  Jervis  contra^  maintained 
that  the  verdict.passed  upQn  an  erroneous' impression  of 
the  jury,.that.nothing..was  timber  but  wood  of  a  certain 
ginh;  ,^bqr)^  the  rule  ;wa8,,that  if  a  tree,  bejng  timber 
of  20  years'  grp;wth,  is  on9e^priviI^ed,  jliough  it  be 
afterwards  lopp^^ev^ry  15  yei^  yet  is  tfthe.not^p^y- 
.able  of  the  loppings.  A^^ltimtXen  not^whe^er  the 
tree  be  pf . t^e ,hefg)^t  of  one. foot  or  20,  if  jt, be  t^ 
.ffrei^t^^tock;  therefore^  if  the  tree  be  cut  down  ]<^v* 
^JDg  J^e. ftpck,  ,ff  the  ^tQ^k  is  j^Tvnlejg^  so  shall  ^ ^e 
.gponins  fbove  tj^e  gge  of,^p  jc^rs,,whiph  grpyr.  frppi,/t, 
>  privil^gfd.      4^  i^H^  9$l?P?s  .to^haye^been  ^fhe 

.oiwipn  9itk^:(fm%i9iM»,y*  iJKW^v  («)•  ft  ff »«t  jJso 

(a)  .Flffwd,  470^ 

K3  bt 
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be  remembered  that  this  species  of  tidie  was  ildt  payable 
of  common  right,  but  by  the  constitQtion  of  Slratfbrdf 
(17  Ed.  3.)  of  which  the  commons  frequently  com- 
plained to  the  king,^  lintil  at  length  the  staft  4j  E(L  3. 
was  passed)  exempting  what  is  tettned  by  the  stalvte 
gross  wood,  of  the  age  of  2o  years;  from  the  record  of 
which  statute  (a)  it  appears  that  it  was  at  that  time  un- 
derstood that  miderwood  only  was  comprissed  in  the 
w^ords  sylva  caduoy  and  not  trees  of  such  age.  For 
which  there  seems  to  be  good  reason,  for  trees  above 
the  age  of  20  years,  as  rt  was  argued  in  Soby  v«  MoUnsj 
are  an  inheritance,  and  for  cutting  them  down  a  man 
shall  have  waste,  and  shall  count  to  his  disherison. 
And  if  the  trees  are  an  inheritance^  it  follows  that  no 
tithe  shall  be  paid  of  them,  for  tithes  are  payable  of  the 
increase  of  the  inheritance,  and  not  of  that  which  is  the 
inheritance  itself.  And  as  to  Lord  Hardwick^s  dissent 
in  Walton  v.  Tryon  from  the  rule  in  2  Inst,  he  does  not 
give  a  very  good  reason  for  it,  viz.  because  it  would  de- 
prive the  clergy  of  tithes  of  many  underwoods;  nor  does 
he  seem  to  have  acted  upon  it  in  the  principal  case  be- 
fore him,  for  he  directed  an  issue  to  another  point, 
namely,  whether  the  oak  and  ash  pollard  trees  in  ques- 
tion were  first  topped  before  they  were  of  20  years' 
growth  or  not  (ft).  Nor  does  TWnor  v.  Smith  apply  to 
this  case,  because  that  turned  upon  its  being  a  promis- 
cuous felling  of  coppice  wood  with  that  which  grew 
firom  stubs  or  stems.  Walbank  v.  Hajfrnard  was  concern- 
ing the  liability  of  beech  wood,  and  LetUs  v.  Snell  is  still 
sub  judice.  But  in  Aubrey  v.  Fnher  (c)  the  rule  was  laid 
down  that  upon  a  question  whether  any  particular  wood  is 

(a)  See  x  Qrwill  5.  note  to  itat.  45  ^  3*  W  «  OmlU  84a 

(c)  io£«sry446.   " 

or 
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oris  not  timber,  the  inquiry  is  confined  to  tlie  nature  of        1815. 

the  wood,  and  the  period  of  its  growth,  whether  of  20        ~f^ 

years ;  by  which  rule  if  this  question  be  tried,  the  wood        ^«''(^' 
^  ^  ^  »  1  /.      Racsteiu 

wili  be  found  in  both  respects  to  be  of  the  quality  of 

Cur,  ado.  vult. 


Lord  Ellenborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

This  case  came  before  the  Court  upon  a  motion  for 
a  new  trial.     It  was  an  action  of  debt  on  the  stat.  2  and 
3of£iit?.  6.  for  tithes  of  wood,  and  the  question  was, 
whether  the  jury  had  not  improperly  treated  as  titheable 
certain  wood  which,  under  the  statute  of  45  Edw.^*  c.  3. 
was  exempt  from  tithes.     This  was  oak  wood  of  more 
than  20  years'  growth,  not  growing  from  the  acorn,  but 
from  old  stools,  and  those  stools  belonging  to  trees, 
which  trees  before  they  had  been  cut  were  of  more  than 
20  years'  standing.    Some  of  the  witnesses  upon  tlie  trial 
ipoke  to  the  girth  of  the  wood,  as  supposed  to  afibrd  the 
proper  criterion  for  determining  whether  it  was  timber 
or  not,  which  was  clearly  referring  to  a  wrong  standard, 
and  it  was  suggested  upon  the  argument  that  this  pro- 
bably might  have  led  the  jury  into  a  mistake ;  but  as  the 
learned  Judge  told  the  jury  upon  his  summing  up,  that 
if  the  species  of  wood  was  such  as  to  entitle  it  to  exemp- 
tion, it  would  be  entitled  to  exemption  as  soon  as  it  was 
20  years  old,  and  as  the  jury  stated  when  they  brought 
in  their  verdict  thnt  this  wood  always  paid  tithe  in  their 
country  (which  never  could  be  true  as  to  oaks  growing 
from  acorns)  the  verdict  could  not  have  proceeded  upon 
this  false  standard  of  the  girth,  but  must  have  been 
found  upon  the  nature  and  character  of  the  wood.     The 
question  therefore  is,  whether  oak  wood,  of  more  than 
K  4  20  years 
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18^5.       fto  yon' standing)  growing  not  from  aoornft  at  4 
■  or  maiden  trees,  as  they  aire  cdM,  but  fiom  old  stoola^ 

tff^iis/        which  «tooIs  bdonged  origBMdIy  4o  trees  wUdi  lisd 
stood  more  than  ao  years,  are  so  dear^ssid  'mohnamtJify 
entitled  to  exemption  by  the  statute^  as  to  make  m  "»<■>■ 
diet  wUdi  Bal:gectB  them,  to  tithe^  necessarily  a  wrong 
verdict    And  we  are  of  opinion  that  they  are  not  so 
entitled,  and  'consequently  ihat  the  verdid  ^MA  has 
subjected  them  to  tithe  is  not  necessarily   a  wtong 
Verdict     Tlie  statute  45  Ed.  3.  c.  3.  states  it  as   the 
compliant  of 'the  great  men  and  commons,  **  that  where* 
is  ihey  sell  their  great  wood  (leur  grbs  boys)  of  the  age; 
of  2o  years,  or  of  40  years,  or  of  greatcfr  age,  to  mer* 
chahte  to 'their  own  profit,  or  in  aid  of  the  king  in  his 
wars,  parsons  and  vicars  of  holy  church  implead  and 
draw'ihe  said  m^chahts  in  Hie  spiritual  court  %r  llie 
tithes  of  the  said  wood,  iu  the  name  of'this  wood  called 
sylva  csedua,  whereby  they  cannot  sell  their  woods  to 
the  very  value;"  ahd'thoi  the  statute  or(lains  <*  that  a 
probibitfon  in  this  case  shall  be  granted.^    This  statute 
therefore  ^oes  not  import'to  exempt  all  wood  of  20  or 
40  years'  growth,  butsiich  oiily  as  comes  under  the  de- 
noniinatidn  of  "  gre^t  wood,**  or  "  gros  boys.**    Two 
things  therefore  must  concur  to  exclude  or  privilege 
wood^flrom  a  liability  to  tithes,  viz.  its'beiifg  of  the  9pe* 
aSRei  age  of  20  years  or  more^  and  its  being  grosboia. 
^rc^ms  is  not  merely  hauiboisf  as  distinguished  from 
swboiSf  but  is  a  distinct  subject  from' both.    In  thepe* 
titions  in  parltamtat,  21  Bd..  3.  37.,  the  three  kinds  of 
Vood,  'hautbois,  subbois,  and  grosbois  are  mentioned; 
and  as  to  the  Utter,  viz.  grosbois,  the  petition  treats  it 
as  a  clearly  untitheable  subject;  for  the  commons  pray 
that  the  people  of  holy  church  may  be  forbiddto  to  de-* 
mand  tithe ;  as  to  the  former  two  descriptions  of  wodd 

they 
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ib^pmy  only  that  die  clergy,  in  right  of  tithes  of  httui^        1815. 
Aoiiiaiid  nMois^  may  demand  or  attempt  nothing  new,         ^;^~ 
biitoi^'tfaat  (ceo)  and  in  those  places  (enleslieux)      ^t^^ut 
wha»  they  have  been  of  ancient  time  seised  as  in  ri^t 
of  their  chur^es.     Syhra  csedua,  and  sabbois,  or  under- 
woodj  are  not,  it  should  seem  from  stat  45  Ed*  3^  syno»> 
niiaeiis^  for  snbbcus  is  stated  to  be  comprdiended  in  it, 
not  to  .be  it  4tad^  or  to  be  the  same  tlung  with  it. 
%l«a  csBdua  seems  to  conqprehend  id  termini,  besides 
underwood,  all  such  wood  as  is  occasionally  cut  either 
in  body,  branch,  or  root,  with  the  statutable  exception 
only  ofgros  bois  properly  so  called,  when  it  .is  of  that 
age  at  which  it  is  by  the  stat  45  Bd.  3.  exempt  from 
being  tithed,  L  e.  of  20  years  or  upwards.    Gros  bois 
is  considered  by  Lord  Coke  in  a  Inst.  642.  as  signifying 
«bat  is  by  common  law  or  the  custom  of  the  countiy 
timber.    The  exemption  naturally  and  by  legal  conse* 
quence  embraces  whatever  constitutes  a  part  of  Ae 
gros  bois- or  timber  of  the  requisite  age,  but  it  will.not 
comprehend  that  which  never  made  a  part  of  or  co- 
ated with  the  gros  bois  of  the  due  oge.    It  will  there- 
fore not  comprehend  the  germins  which  sprung  from.the 
tree^and  are  cut  befi>re.it  was  statntably  gcos.bois,  nor 
the  wood  which  grew  from  the  stool  on  which  the  gros 
bois  ooee^stood,  but  stands.no  loogerrwhich  is  the  case 
with'theUaek  poles  in  question^Bor  the  germins »whidi 
fprmgfrom>tfae  root  of  what  was  once  the,  root  ofigpExn 
bois.   ,To  be  .privileged  it  must* have. been  oa^Cranvao- 
48Hary  toa  then,  existing  and^privilegedipriacij^  OMt- 
tav^:gfos  bois  of  (ao,;years'  growth  .at .  the;  least*    .The 
portion  ia  a  Jnsi.^j642-  ^^  rif  <  a .  man  cut  down  ^limber 
trees,  tithes  shaU  net  b^ipailfontheigetasinaAr  baanehes 
ifducbigrowi  ou^.of  .the  roots,  lof  what  i'^ge>8eeircr,  sfiir 

that 
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that  the  root  is  parcel  of  the  inheritance  has  a  bod 
reason  assigned  for  it;  for  every  tree  of  whatever  age^ 
and  every  part  of  every  tree  growing,  is  properly  part 
Racstek.      Qf  ^Yic  inheritance,  and  the  authorities,  cited  in  the 
margin,  viz.  Plowd.  470.  and  1 1  Cb.  49-  are  not  suffi- 
cient to  support  the  position.     In  PlcnxL  470.   the 
question  whether  germins  growing  out  of  the  old  stools 
were  tithable^  where  the  tree  itself  was  cut  down,  did 
not  arise  in  that  case,  and  the  dicta  there  relate  rather 
to  what  grew  from  the  trunk,  where  the  tree  was  not 
itself  cut  down,  viz.  the  loppings  and  germins  of  horn- 
beam pollengers,  than  to  what  grew  from  the  old  root ; 
and  what  is  said  in  1 1  Co,  49.  from  the  date  assigned  to 
the  determination  relied  upon,  i.  e.  Pasck.  29  £liz.  refers 
probably  to  nothing  more  than  an  opinion  of  ffruy  and 
Clench,  which  is  to  be  found  in  Cro.  EUz,  57.   and 
Moor,  908.,  and  which  are  both  of  Easter,  29  Eliz^ 
which  opinion  in  another  part  of  it,  where  it  says  that 
of  oaks  cut  under  20  years  of  age  no  tithe  is  due^  is 
clearly  wrong.     The  passage  therefore  in  2  Inst.  643. 
may  be  considered  as  standing  upon  no  prior  authority, 
and  in  later  times  it  has  certainly  been  impeached.     In 
Walton  V.  Tryon,  AmbL  133.   2  Chtill.  832.  and  Burn's 
Eccl.  Law,  (1751.)    Lord  Hardmcke  says,    ^^2  Inst. 
642,  3.  lays  down  some  general  rules,  which  have  not 
been  contradicted,  except  in  the  case  of  germins  grow- 
ing from  the  stools  of  trees  that  have  been  mtireiy  cut 
down ;  and  this  with  reason,  because  great  part  of  the 
coppices  or  underwoods  of  the  kingdom  are  germins 
from  such  stools  of  timber  woods,  and  it  would  deprive 
the  clergy  of  tithes  of  many  underwoods.    It  was  asked, 
says  he,  what  difference  whether  germins  grow  out  of 
the  stools  of  trees  entirely  cut  down,  or  from  the  head 

after 
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ifter  it  is  lopped?    Inaiuwer,  there  is  great  difference;         1815. 
fixe  S8  to  gennins  from  stools  there  are  no  trees  remain-  ^ 

iDg  from  whence  they  can  derive  the  ii^rilege,  in  the  t^^mt 
other  case  there  are."  Here  there  is  not  only  Lord  ^^^•^•*-' 
Ihrdwick^s  own  opinion  on  the  point,  but  an  assertion 
by  him  that  this  rule  of  Lord  Co^^s  had  in  later  times 
been  contradicted.  And  there  are  two  cases  since  in 
wi6ch  it  is  clear  Lord  Cok^s  rule  has  not  been  followed. 
In  JnAer  ▼•  JacJcsen^  3  Wood^  225.,  in  1769,  tithe  of 
this  Tery  description  of  wood  was  decreed  in  the  adjoin- 
ing county  oi Salop.  The  question,  as  may  be  collected 
from  the  pleadings,  was,  whether  tithes  were  to  be  paid 
fi>r  873  black  poles,  of  considerably  more  than  20  years 
growth:  the  rector  insisted  that  they  grew  from  old 
stools,  the  owner  that  they  grew  from  their  own  roots; 
witnesses  were  examined  on  both  sides,  and  counsel 
hetrd,  and  these  trees  were  adjudged  tithable.  This 
therefore  is  an  authority  in  point,  in  modem  times, 
upon  this  very  description  of  tree  in  an  adjoining  county^ 
and  the  Judges  who  concurred  in  it  were  Parker  C.  B. 
2sA  Snijflhe  BXkd  Adams  Bs.  Walbank  and  Hajfwardj 
3  Wood^  512.  is  nearly  to  the  same  efiect.  And  upon 
this  authori^,  following  as  it  does  the  opinion  of  Lord 
HardmckCf  and  contradicted  by  nothing  but  the  ques* 
tiooable  dictum  in  2  Insi.  643.9  we  think  we  cannot  say 
that  the  verdict  in  this  case  is  wrong;  and  the  rule  for 
aneir  trial  must  consequently  be  discharged. 

Rule  discharged. 
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18C5. 

HTtiMadtj,  Warwick  against  BaucE. 

Mij  3d.  ^ 

The  Court  re-    ^PJBIE  plaintiff  in  an  iratjon  Maiiv^t'  }he  ififyu^dmt 

fitted  to  stay  -m,  ^7  '    > 

execution  after  obtaipod  a  verdiGt  for  1502.5  ^imd  Jhad  jp^gmen^ 

Ji^dgmeni^  ^^P<^  which  the  defendant  brought  en^»  and  afier 

IfiraedM  argument  judgment  was  fiffirmed.    But  before  the  ciuie 

iSyrf"M*iii?*  jcamc  on  to  be  heard  in  enofy  the  defendant  pr^erred 

actment  for  ^m  indictment  against  twt  of  the  plaintifTs  ^witnesses 

two  of  the  ifor  perjury  in  their  evidence  at  the  trial,  and  on  a 

neJesin  'the  *  ^former  day  in  this  term  obtained  a  rule  nisi  for  .staying 

wk  !Iu  hlnlia  ^nwcution  upon  the  judgment  until  the  trial  of  tbjs 

^^  ^^^  indictment,  upon  an  affidavit  made  by  .himself  cbwgin^ 

fendant*!  own  ,|he  said  witnesses. with  periury. 

thcydifduuiged 

tij^rifig  shewed  cai|se;  ^and  Moare^  in  support  of  the 
.rale,  dted  FabriKusv.  Code  (a),  Utter  v.  liumMi.  (A) 

•But'per^Lopd  EuBVBoaouaH  C.  J.  It  would  be 
eh%My  dangerous ^to  allow 'this  rule  toibe  ipade.ab* 
sobite.  For  this  would  .be  a  receipt  to  .eveigr  pem>n 
after  verdict  .and  judgment  against  him,/}iQ9^>tp  .dftay 
the  fruit  of  .  ^cht  judgment  hy  indi^g  6<me  pf  .tl^e 
.plamtifi?»  witnesses  for  p^ury.  ^d  shiMlld  this  ,pfte 
bemad&absolute  itiwould  perhaps  prexmtthejpjaintj^ 
from  being  ^^witness  at  the*  tri^lof  the-petsona  indicted* 
And  ^beoause^  this  seemed  to  be  a  new  and  dangerous 
experiment  the  Court  directed  the  rule  to  b^  disdiarged 
with  costs. 

la)  3  Bmrr*  1771-  (>)  lS9U&M.  439* 
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PdwER  and  Another  against  WHiTMoiie.        ^^'th. 

A  8SUMPSIT  on  a  policy  of  assurance  on  goocb  The  wages  and 

valnedf  on  board  the  ship  Si.  Tliiago^  at  and  from  the^cmr' while 

Lmbn  to  lAsbon,  the  interest  in  one  H.  TeMeira  de  \^^^lS^ 

Samp(afOs  and  the  plaintiffB  declare  that  after  the  sailing  *n!?tl*'"'r 

and  in  the  course  bf  the  voyage  the  ship  and  her  masts^  the  <afety  of 

fhip  and  euvot 

tadde  and  apparel^  were  by  the  force  of  the  winds  and  in  order  to  re- 
weather  greatly  damaged  and  broken^  and  in  order  to  S^^oned  by^ 
repair  the  damage  and  to  enable  her  to  prosecute  and  h*  w'^SSt  to*be 
complete  her  voyi^,  the  ship  was  forced^  with  the  the  subject  of 

goods  on  board,  to  go  into  the  port  of  Cawesi  and  diere  '^ge;  nor  the 
•     -*.»  »i  n  %  expenccsof 

to  remam  for  tour  weeks^  and  the  owners  of  her  welne  such  repair; 
thereby  forced  to  and  did  expend  5^002.  in  piloti^  and  ^^  provTsi^s  - 
odier  charges  in  going  into  and  out  of  the  said  port,  aoikil^heTde- 
apd  in  the  paying,  feeding,  and  maintainii^  the  master  ^^"^u*'!|!'[J^'^^' 
and  mftriners  while  she  was  there  so  detained^  and  in  turned,  and  was 

detained  therct 

ndamg  and  procuring  money  folr  those  purposes^  and  on  account  of 
that  the  dup  being  repured  set  sail  on  the  apth  of  and  tempest; 
December  1810  with  the  goods  cm  board,  from  Gowes  J^^JatS^ 
upon  her  voyagi^  and  afterwards  in  the  protecuticm  rf  ^'f  ^^u*"* 
it  was  by  the  force  of  the  windk  and  weadier  in  in^kmi-  sundine  out  to 
nent  danger  of  bdi^  driven  on  sfi<»r^  tftranded,  and  ofsail  intem- 
lost,  with  the  said  goods  on  board,  and  the  master  and  f^r^which'** 
mariners,    for  the  necessary  preservation  of  the  ship  Jl^,**ncccMirr 
and  cat iro,  and  of  thdr  lives^  and  in  order  to  avoid  the  ^^^  ^^^^  p"!' 

°  pose,  in  order 

to  avoid  an  im- 
pending peril  of  being  driTcn  on  shore  and  stranded. 
Tl)e  insurer  of  goods  tp  )i  foreign  CQunf ry  if  not  lialde  to  indemnify  the  assured  (a  sub* 
ject  of  thst  eountry},  who  is  obliged  by  the  decree  of  a  court  there,  to  paf  contribution 
to  a  general  average,  iivbich  fay  Theiawof  this  cduitti^  could  not  hare  been  demanded, 
where  it  does  not  appear  thit  the  parties  contracted  upon  the  footing  of  some  usage  among 
mercbants/bbtaihii^'ln'ihelbrei^n  tountry /to  treat  the  sa/ne  as  'general  average,  but  such 
usage  Is  to  be  collected  mcniy  from  the  recitals  and  assumption  made  in  the  decree. 

impend- 


WmTMOftB. 
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1 8 1.5.        impending  peri],  stood  out  to  sea  with  the  ship  with  a 
*— — ~         press  of  sail  more  than  the  ship  was  able  to  bear  in  such 

i^ahst  tempestuous  weather,  such  press  of  sail  being  necessary 
and  proper  to  carry  the  ship  out  to  sea,  and  to  keep 
her  there>  and  to  avoid  the  impending  peril,  and  there- 
by and  by  means  thereof  the  masts,  bowsprits,  sails,  and 
other  tackle  of  the  ship,  were  broken  to  pieces,  blown 
away,  and  greatly  damaged,  and  the  ship  was  greatly- 
strained  and  injured,  and  that  the  ship  by  the  means 
aforesaid  having  escaped  the  impending  peril,  afterwards 
on  the  8th  of  January  1 8 1 1  completed  her  voyage  and 
arrived  with  the  goods  at  Lisbouy  and  the  said  H.  T.  de 
Sampayo  was  afterwards  under  the  authority  and  orders 
of  a  certain  court  at  Lisbon^  having  jurisdiction  of 
divers  maritime  affairs,  and  of  the  settlement  of  general 
averages,  established  by  the  authority  of  the  government 
otPorHigaly  ordered  and  obliged  to  pay  2000/.  as  con- 
tribution and  general  average,  in  respect  of  the  expence», 
losses,  and  damages  incurred  as  aforesaid.  2d  count 
stated  that  the  ship  sailed  on  her  voyage,  and  on  the  8th 
of  January  arrived  at  Lisbon^  (omitting  the  intermediate 
circumstances,)  and  that  H.  T.  de  Sampayo  was  after- 
wards under  the  authority  and  orders  of  a  certain  court 
at  Lddxm^  having  jurisdiction,  &c*  ordered  and  obliged 
to  pay  and  did  pay  2000I.  in  respect  of  certain  expences, 
losses,  and  damages  incurred  in  die  voyage  mentioned 
in  the  policy.     Money  counts.     Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborouc^h  C.  J.  at  the 
London  sittings  after  Trinity  term  1813  there  was  a 
verdict  for  the  plaintifis  for  661.  Zs.  4^  sul^ect  to  the 
opinion  of  the  Court  upon  this  case : 

The  insurance  was  effected  by  the  order  and  on  ac« 

count  of  H.  T.  de  Sampayo^  a  merchant  o(  Lisbon,  and 

14  aPor- 
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zPariugueze  subject     The  ship  being  in  every  respect        1815.. 
fitted  for  sea  sailed  with  the  iroods  from  London  on  tlie        _ 
2ist  of  November  i8io»  upon  her  voyage,  and  having        i^ansi 
oioonntered  strong  and  adverse  winds,  and  -heavy  seas, 
was  on  the  6th  of  December  in  sight  of  the  English 
coast,  when  it  was  discovered  that  the  bowsprit  bitts 
had  given  way,  occasioned  by  the  heavy  labouring  of 
the  ship  then  under  her  courses  beating  to  windward, 
and  in  a  most  heavy  and  dangerous  sea.     The  master 
being  apprehensive  that  the  ship,  if  she  continued  in 
that  situation,  would  be  in  great  danger,  judged  it 
prudent,  after  having  consulted  with  his  officers,  to  put 
into  port,  for  the  purpose  of  securing  the  bowsprit ; 
and  meeting  with  a  pilot  on  the  7th  he  was  enabled  to 
bring  his  ship  to  anchor  in  Ccnves  roads  on  that  day. 
All  the  damage  was  occasioned  by  the  tempestuous 
winds,  and  weather,  and  heavy  seas,  and  the  putting 
into  Cawet  was  a  prudent  and  proper  measure^  neces* 
saiy  for  the  safety  of  ship  and  cargo,  but  that  was  a 
measure  also  occasioned  by  the  same  cause.     The  ship 
remamed  at  Cowes  till  the  iitli,  when  having  repaired 
her  damage  she  saUed  on  the  voyage,  but  on  account 
of  adverse  winds,  and  tempestuous  weather,  retui*ned 
to  Cattes  the  next  day,  and  was  detained  there  by  ad- 
verse winds  tlQ  the  29th,  when  she  again  sailed  on  her 
voyage.    The  case  then  stated  the  following  items  of 
expenditure : 

Wages  of  the  captain  and  crew  from  the  £•    s.    <L 
time  of  her  first  putting  into  Cawes^  to 
the  time  of  her  last  sailing  from  thence     230     5     8 

Provision    consumed    during    the    same 
period  .  «  .  ip2     i     o 

Bow- 
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i8f  5.        Bowq^rit  bitts  repaired  at  her  first  putting   if.    s.    i^ 
into  Ccfw^  •  •  -  7     14    o 


POWBR 

^^nt        Three  cdls  of  rope  simplied  at  the  same 
WsiTMose.  .  , 

time  -  •  -  116    3    a 

The  case  also  stated  that  in  the  course  of  the  voyage 
from  Cawes  to  Lisbon  the  facts  took  place,  and  the 
damages  were  incurred^  as  stated  in  ihejlrsi  county 
and  that  upon  the  ship's  arrival  at  lAdxm  the  master 
instituted  proceedings  in  one  of  the  courts  of  justice 
there^  called  the  tribunal  of  India  and  Minuj  (being  a 
court  established  by  the  Poriugueze  govemmenty  and 
having  jurisdiction  in  maritime  affairs,  and  over  the 
matters  of  that  suit  within  the  dominions  of  Portugal^ 
and  over  Pcrtugfute  subgects,}  against  the  proprietors  of 
the  cargo,  and  the  owners  and  underwriters  of  the  shqi, 
for  a  contribution  by  way  of  general  average  to  make 
good  the  damages  and  extraordinary  expences  incurred 
on  the  voyage,  as  before  stated;  of  which  suit  the 
defendant  and  the  other  British  underwriters  on  the 
caigo  ha^  no  notice  until  after  its  termination.  That 
the  court  at  Lisbon  decreed,  conformably  to  the  ge* 
neral  maritime  laws,  and  unalterable  practice  of  Lisbon^ 
in  &vour  <^  die  master's  claim  for  general  average,  and 
H.  71  de  Sampajfo  was  decreed  by  the  Court,  conform- 
ably to  such  general  laws  and  practice  to  pay,  and  was 
thereby  compelled  and  did  pay  to  the  master  or  owner 
of  the  ship,  6L  12s.  lod.  per  cent,  on  the  value  of 
l3ie  goods  insuml  by  die  policy^  as  a  general  amcage 
or  contribution  in  the  nature  theveof ;  the  said  sum  of 
>62.  C25.  lod.  per  cent  including  contribaticm  to  the 
expence  of  the  wages  and  proviaiotts  at  QmeB,  as  well 
as  to  the  several  other  damages,  losses,  and  espences 
16  before 
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before  mentioned.    And  for  the  recovery  of  this  sum        18 15, 
of  61.  125.  lod.  per  cent,  this  action  was  brought.  ^ 

If  the  Court  should  be  of  opinion  that  the  proceed*        ^omj/ 

Wbitmorx. 
mgsy  and  decree  of  the  Court  at  Lisbon^  are  of  them- 
selves sufficient  to  entitle  the  Plaintiffii  to  recover  the 
same  rate  of  average  which  the  assured  was  thereby 
compelled  to  pay,  {he  verdict  to  stand:  if  they  should 
think  otherwise,  but  should  be  of  opinion  {hat  the  sum 
of  422/.  6s.  Bd.,  (the  amount  of  the  two  items  of  expen- 
diture for  wages  and  provisions  at  Ccwes)  or  any  part 
thereof  does  properly  form  an  item  to  which  the  de- 
fendant, as  an  underwriter  on  the  cargo,  is  liable  to 
contribute  as  for  a  general  average^  or  otherwise^  the 
verdict  to  be  entered,  according  to  the  award  of  an  ar- 
bitrator who  is  to  ascertain  the  sum.  If  the  Court 
should  be  of  opinion  that  the  Plaintifis  are  not  entitled 
to  recover  any  thing  in  respect  of  the  wages  and  provi- 
sions at  CaweSf  a  nonsuit  to  be  entered. 

j&boit  argued  for  the  Plaintifis  in  the  last  term  (a), 
nst,  that  mdependently  of  the  decree  of  the  Court  at 
Lubon,  the  defendant  was  liable  to  contribute,  if  not  to 
the  whole  extent,'  at  least  to  so  much  of  the  expenditure 
for  wages  and  provisions,  as  was  incurred  between  the 
time  of  the  ship^s  first  putting  into  Cawes^  and  her  first 
quitting  it  For  her  putting  in  the  first  time  is  stated 
to  have  been  necessary  for  the  safety  of  the  ship  and 
cargo,  and  it  was  for  the  repairing  the  damage  oc** 
casioned  by  tempest,  in  order  to  prosecute  and  com- 
plete the  voyage*  And  where  that  is  the  object,  it 
appears  firom  some  of  the  writers  upon  this  subject  that 

(«)  Dampitr  J.  wai  aiMent  when  the  case  was  argued- 

Vol.  IV.  L  the 
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iSi5«        tli6  wages  and  maintenance  of  the  crew  during  the  de» 
'  lay  thus  necessarily  occasioned,  arc  to  be  sustained  by 

agjtast        general  contribution.      And    he    cited    Becrwes   Lcjp 

WlJLlMO&S* 

Mere,  (a)  to  that  eiTect,  and  Da  Costa  v.  Newnham  (&), 
to  shew  that  the  passage  from  Beawes  was  quoted  seem- 
ingly with  the  approbation  of  the  G>urt,  but  he  admit- 
ted that  the  decision  itself  was  not  immediately  upon 
this  point,  and  that  the  law  books  did  not  furnish  any 
decision  upon  it.  He  also  admitted  that  in  respect  of 
that  part  of  the  damage  done  to  the  ship,  in  her  passage 
from  Cowes  to  Lisbon^  by  standing  out  to  sea  and  carry- 
ing a  press  of  sail,  in  order  to  avoid  the  impending 
peril,  the  case  so  much  resembled  Omngton  v.  iZo* 
berts  (c),  that  he  could  not  ask  for  contribution.  But 
2dly,  he  contended  that  the  decree  of  the  Court  at 
Lisbon  was  of  itself  conclusive  in  favour  of  the  plaintiffs' 
right  to  recover  the  like  rate  of  average  which  by  that 
decree  the  assured  was  obliged  to  pay.  ^  For  this  was  a 
court  of  competent  jurisdiction  over  the  subject  matter, 
and  over  the  parties  to  the  suit,  and  all  resistance  to  its 
decree  would  have  been  ineffectual ;  which  is  the  rea^ 
son  why  judgments  in  the  prize  court  ore  holden  to  be 
binding*  And  this  beiiig  an  insurance  to  a  foreign 
.  country,  «the  underwriter  is  bound  by  the  law  of  the 
country  to  which  the  contract  relates,  that  is,  to  indem- 
nify the  assured,  if  he  is  obliged  by  the  law  of  that 
country  to  contribute  to  a  general  average.  Upon 
which  principle  it  seems  Walpole  v.  Bfoer  {d)  was  ruled 
by  Lord  Kenyon^  and  Newman  v.  Cazdlet  {e)  by  BuUerJ. 
though  in  the  latter  the  judge  relied  much  upon  an 
usage. 

f")  t66.  ih)  4  r.  A  413.  (0  »jv;ie.378- 

Carr^ 
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Gzrr,  contra,  was  directed  by  the  Court  to  confine        1815. 

liimself  to  the  last  point,  and  he  argned  that  this  was       * 

not  like  the  sentence  of  a  prize  court.    For  a  prize  court        against 
professes  to  proceed  upon  the  law  of  nations,  and  when 
it  does  so,  its  sentence  is  concl^isive^  because  the  law  of 
nations  is  an  universal  law ;  yet  the  sentence  even  of  a 
prize  court  is  not  conclusive,  whenever  it  appears  that 
it  has  not  proceeded  according  to  that  law,  as  if  the 
sentence  be  founded  on  partial  ordinances  (a).     And 
if  the  sentence  of  a  court  of  general  jurisdiction  be  not 
conclosive^  unless  it  conform  to  the  general  law,  how 
shall  the  sentence  of  a  court  of  peculiar  jurisdiction,  such 
as  this  court  at  Lisbon,  which  professes  to  conform  to 
the  general  maritime  laws  and  practice  of  Lisbon  only, 
be  conclusive,  especially  against  this  defendant,  who 
neither  had  notice,  nor  was  a  party  to  the  suit  ?  Grant- 
ing that  the  Court  had  jurisdiction  over  the  matter  and 
over  the  parties  to  the  suit,  that  is,  the  owners  of  the 
ship  and  goods,  yet  if  the  underwriter  is  to  be  bound 
by  the  consequences  of  the  law  of  every  foreign  port  to 
which  he  shall  make  insurance,  it  will  follow,  that  there 
most  be  as  many  rules  of  general  average  as  there  are 
foreigft  ports  to  which  insurance  may  be  made.    There- 
fore, to  prevent  any  thing  so  inconvenient  and  uncer- 
tain, the  rule  is  settled,  that  the  insurer  shall  not  be 
bound  to  take  notice  of  the  municipal  laws  of  other 
countries,  but  shall  be  taken  to  contract  with  reference 
.  to  those  of  his  own  country  only,  unless  it  is  shewn  that 
the  parties  meant  to  extend  the  contract  farther.     This 
u  fully  illustrated  by  what  took  place  in  Simeon  v. 
Baasettf  for  upon  the  first  trial  it  was  held,  conformably 

(fl)  Sird  r.  Afplefon,  8  T.  -R.  561. 

La  to 
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1815.         to  this  rule,,  that  the  insurer  in  this  country  was  not 
_  answerable  upon  his  contract  for  a  loss  occasioned  by 

against        the  act  of  the  foreign  state  to  which  the  ship  was  bound  ; 

WhITMORE.        ,  .It  1  -  « 

but  upon  a  suggestion  that  the  contract  was  made  witn 
a  view  to  such  risk,  the  case  went  down  again,  and  was 
finally  determined  upon  the  intention,  which  was  held  to 
qualify  the  rule  (a).  In  this  case  however  it  is  not  shewn 
that  the  parties  had  it  iii  contemplation  to  treat  any 
losses  or  expences  as  general  average  which  are  not 
such  by  the  law  and  usage  of  England  where  the  con- 
tract was  made.  JValjwley.Eaoer  is  but  a  nisi  prius 
decision,  and  Newman  v.  Cazalet  is  the  other  way;  for 
JBtdler  X  relied  upon  the  usage,  which  was  proved,  and 
^id  that,  but  for  the  usage,  the  plaintiff  would  have 
failed  on  the  general  law.  Another  objection  to  the 
plaintifis'  right  to  recover  is  this,  that  this  is  a  loss  oc- 
casioned by  the  law  of  the  assured's  own  country,  and 
so  within  the  principle  of  Conway  v.  Gray  (i),  Mennett 
V.  Bonham  (c),  and  Flindt  v.  Scott  {d)\  which  principle 
was  not  overruled  in  the  Exchequer-chamber  {e\  though 
it  was  held  not  to  apply  where  the  assured  was  trading 
under  a  licence. 

Abbott  in  reply  to  the  last  objection  remarked,  that 
the  acts  by  which  the  loss  was  occasioned  in  the  cases 
cited,  were  acts  of  state,  such  as  embargo,  or  confisca- 
tion founded  upon  ordinances  of  the  state,  and  not,  as 
here^  a  judgment  in  a  court  of  competent  jurisdiction 
proceeding  according  to  the  general  maritime  laws. 


(«)  ^n/^,  ▼ol.  ii.  94.     5  TiurM/.  8«4«  (3)  I O  £01/,  536. 

(0  XjiiflX/,477«  W  ^'5^S*  W  5  taunt,  tj A- 

Lord 
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Lord  Ellenborouoh X.  J.  upon  the  first  point  said,  1815. 
that  the  language  of  Beawes  in  the  passage  cited  was  very  — — 
looser  and  that  the  same  doctrine  he  believed  was  not  to  agaifia 
be  found  in  other  writers  of  equal  authority.  And  he 
said,  that  general  average  must  lay  its  foundation  in  a 
ncrlfice  of  part  for  the  sake  of  the  rest,  but  here  was  no 
sacrifice  of  any  part  by  the  master,  but  only  of  his  time 
and  patience,  and  the  damage  incurred  was  by  the  vio- 
lence of  the  wind  and  weather.  That  this  was  not  like 
the  case  recently  before  the  Court  (a),  where  the  master 
was  compelled  to  cut  away  his  rigging  in  order  to  pre- 
serye  the  ship,  and  afterwards  put  into  port  to  repair 
that  which  he  sacrificed.  And  still  less  was  the  damage 
incurred,  while  standing  out  to  sea,  an  object  of  contri- 
bution. Upon  the  other  point  he  said,  as  it  Vas  of  very 
general  and  extensive  consequence,  the  Court  would 
take  farther  time. 

Cktr.  adv.  vult. 

Lord  JEllenborough  C.  J.  on  this  day  delivered 
the  jadgment  of  the  Court  After  stating  the  case,  his 
lordship  said,  that  upon  the  argument  of  the  case  the 
Court  intimated  a  clear  opinion,  that  the  several  items 
of  loss  with  which  the  Defendant  as  an  underwriter 
was  sought  to  be  charged  in  this  action,  were  none  of 
them  the  subject  of  general  average  by  the  law  of 
England.  This  contract  must  be  governed  in  point 
of  construction  by  the  law  of  England^  wliere  it  was 
framed,  couched  as  it  is  in  the  terms  of  an  instrument^ 
in  general  and  familiar  use,  and  of  known  meaning  in 
England^  unless  the  parties  are  to  be  understood  as 
having  contracted  on  the  foot  of  some  other  known 

(«)  Glummer  t.  ffildnuut,  mU^  yoL  iU.  48a. 

L  3  general 


Whitmore. 
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x8i5«  general  usage  amongst  merchants  relative  to  the  samo 
subject,  and  shewn  to  have  obtained  in  the  country 
where  by  the  terms  of  the  contract  the  adventure  Is 
made  to  determine,  and  where  a  general  average  (if 
such  should  under  the  events  of  the  voyage  be  claimed) 
would  of  course  come  to  be  demandable.  Now,  with- 
out pronouncing  what  might  have  been  the  eflPect  of  a 
statement  in  this  case,  (if  it  had  contained  such,)  that 
it  was  the  known  and  invariable  usage  amongst  mer- 
chants at  Lisbon,  the  port  of.  discharge,  to  treat  losses 
and  expences  of  the  kind  and  description  which  are 
specified  in  the  case,  as  the  subjects  of  general  average, 
we  cannot  but  observe  that  the  case  contains  no  all^a- 
tion  of  fact  whatsoever  on  this  head,  but  merely  states 
a  decree  of  a  court  at  Lisbon  which  proceeds  upon  the 
assumption  of  this  supposed  fact  as  its  foundation. 
And  although  by  the  comity  which  is  paid  by  us  to 
the  judgment  of  other  courts  abroad  of  competent 
jurisdiction  we  give  a  full  and  binding  effect  to  such 
judgments,  as  far  as  they  profess  to  bind  the  persons 
and  property  immediately  before  them  in  judgment, 
and  to  which  their  adjudications  properly  relate,  yet  we 
feel  that  we  should  carry  that  principle  of  comity 
further  than  reasonably  ought  to  be  done^  or  ever 
hitherto  has  in  practice  been  done,  if  we  should  draw 
from  the  recitals  of  &cts  and  usages  which  are  con- 
tained in  those  judgments,  general  evidence  of  the 
existence  of  such  &cts  and  usages,  and  allow  them  to 
be  available  for  all  causes,  and  purposes,  and  consider 
them  as  applicable  to,  and  obligatory  upon  other 
persons  than  the  immediate  parties  to  those  judgments, 
in  which  these  recitals  occur.  Here  the  underwriters 
have  a  right  to  insist,  as  this  Defendant  does  insist^  that 

the 
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the  general  average  to  which  alone  their  indemnity  is         JBi^^^ 


"PovrtK 


confined,  is  general  average  as  it  is  understood  in 
England  where  this  contract  of  indemnity  was  formed ;  against 
DO  other  distinct  and  different  sense  and  use  of  that 
term  being  proved  in  evidence  to  obtain  in  point  of 
fiicty  and  to  be  generally  adopted  by  usage  in  the 
country  where  the  contract  was  to  determine,  viz. 
Lisbon ;  the  general  laws  and  practice  supposed  to 
authorize  this  demand  of  general  average  being  only 
recited  in  the  terms  of  another  judginent  against  the 
assarcd,  and  not  alleged  or  proved  as  a  fact  in  this 
present  case^  and  which  recital  in  the  judgment  we  are 
of  opinion  is  not  a  competent  medium  of  proof  for  this 
parpose  The  consequence  is  that  there  must'  be  judg^ 
ment  of  nonsuit  in  this  case« 


t4 
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1815. 


Fridayt 
May  5th 


Cox  and  Others,  Assignees  of  Swan  and  Aw- 
PERSON,  Bankrupts,  againstMAY  and  Others. 

r^OVENANT  on  a  charter-party  by  the  plamtiffii  as 
assignees  of  Swan  and  Anderson  tor  16,145/*  135.  ^(L 
for  freight  of  the  ship  Banumdta.  Plea,  as  to  13,864/. 
85.  gd.  payment,  and  as  to  2281/.  45.  lodL,  the  residue, 
a  set-off  for  so  much  paid  by  the  defendants,  as  propri- 
etors of  the  cargo,  for  the  plaintiffi'  contribution,  as 
owners,  of  the  ship,  in  respect  of  the  freight,  for  salvage 


Where  a  ship 
was  chartered 
upon  a  voyage 
out  and  home, 
at  a/.  loj.  per 
ton,  register 
measurement, 
per  month, 
2500/.  to  be 
j>aid  on  clear- 
ing outwards, 
the  like  sum 

twelvVmonths,  ^^^  charges,  by  reason  of  recapture  of  ship  and  cargo, 
and  the  re-         which  had  been  captured  on  the  voyaije.     Issue  thereon. 

mainder  three  *  ^   ^ 

months  after  At  the  trial  before  Lord  EUenbormigh  C.  J,  at  the 

being  reported       ,.       ,        .    .  n       rr*  .    .  '  i 

at  the  custom-     London  Sittings  after  Trtntty  term  18x4  there  was  a  ver- 
return ;  and  the  diet  for  the  plaintiffi  for  the  said  sum  of  228 1/.  45.  loi/. 

ship  delivered 
her  outward 
cargo,  and 
sailed  with  her 
homeward 
cargo,  and  was 
captured  and 
recaptured  on 
the  homeward 


freighters  might  think  proper ;  and  it  was  covenanted 
that  it  should  remain  in  the  service  of  the  freighters  12 


subject  to  the  opinion  of  the  Court  upon  a  case,  of  which 
the  material  facts  were  these: 

By  charter-party  of  affreightment  between  the  bank* 
rupts,  before  their  bankruptcy,  and  the  defendants,  the 
ship  was  let  to  the  defendants  on  a  voyage  from  London 
Ihfplnd'car^''   to  Lima  and  back,  to  be  laden  with  whatever  goods  the 

were  sold  by 
consent  of  all 
parties,  the 
owner  aud 
charterers  hav- 
ing respectively  made  claim  in  the  Admiralty  Court  to  ship  and  goods,  where  restitution 
was  decreed  to  them  upon  payment  ot  salvage  !  Held  that  the  charterers  (having  paid  the 
two  sums  of  a50ci/.)  were  not  liable  to  contribute  to  the  ship-owner  for  salvage  m  respect 
of  their  goods,  where  the  proceeds  of  the  goods  fell  short  of  the  sum  due  for  the  re- 
sidue of  the  freight,  but  that  the  ship-owner  in  respect  of  the  freight  was  liable  to  the 
whole  salvage;  and  the  charterers  having  paid  such  contribution  out  of  the  proceeds  of 
the  goods,  under  a  security  given  by  them  for  payment  of  the  salvage,  with  the  assent 
of  the  ship-owner  as  far  as  his  liability  was  concerned  ;  held  that  they  might  set  it  off 
in  an  action  of  covenant  by  the  owner  for  the  residue  of  the  freight. 

Secus  as  to  the  charges  of  establishing  the  claim  to  the  cai^,  and  procuring  the  de- 
cree for  its  restitution,  for  held  that  the  charterers  alooe  were  liable  to  then. 

calendar 
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calendar  months  at  least,  and  for  such  farther  time  as         18x5. 
should  be  necessary  to  complete  the  voyage ;  and  the  de- 

fendants  covenanted  to  pay  freight  for  the  same  at  the        against 
.     ,  Mat* 

rate  of  2/.  los.  per  ton,  register  measurement,  per  ca- 
lendar month,  2500/.  part  thereof,  on  the  day  the  ship 
should  be  cleared  outwards,  2500/.  further  part,  at  .12 
months  from  the  same  period,  and  the  remainder  tliree 
months  after  the  ship  should  be  reported  at  the  custom- 
house in  London  from  her  said  voyage.  The  ship  sailed 
and  delivered  her  cargo  at  Lima  under  the  direction  of 
the  defendants,  and  took  in  a  homeward  cargo  laden  by 
the  defendstnts,  and  under  their  direction  sailed  to  and 
delivered  a  part  at  Cadiz,  and  proceeded  with  the  rest 
for  London^  but  in  her  voyage  thither  was  captured  and 
recaptured,  and  carried  into  Cork^  and  was  proceeded 
against  by  the  recaptors  for  salvage  in  the  Admiralty 
Court.  The  ship  and  cargo  being  claimed  respectively 
by  the  plaintiffs  and  defendants,  the  ship  by  order  of 
the  Court  prosecuted  her  voyage  to  Lond^nty  and  arriv- 
ed in  Zonitm,  and  was  reported  at  the  custom-house. 
Restitution  of  the  ship  and  cargo  was  decreed  upon 
payment  of  salvage  to  ^  the  recaptors,  and  security  for 
payment  of  it  was  given  by  the  defendants,  with  the  as« 
sent  of  the  plaintiffs,  as  far  as  their  interest  in  the  sub- 
ject-matter, and  their  liability  for  payment  of  the  salvage 
were  concerned ;  and  the  ship  and  cargo,  with  the  con- 
sent of  the  parties  interested  and  of  the  recaptors,  were 
sold,  the  cargo  for  14,351/*  185.  ^d.y  the  ship  for  {491/. 
13^.  pd  The  salvage  on  the  recapture,  being  one- 
eighth  of  the  net  proceeds  contributory  to  salvage, 
amounted  to  2312/.  o^.  6i.,  and  the  charges  of  estab- 
lishing the  claim  to  ship  and  cargo^  and  of  procuring 

the 


Mat. 
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i8ic.        ^^®  decree  of  restitution,  to  1347/.  ^s.  ^d.     Of  thes<^ 
'  two  sums  the  plaintiff  paid  so  much  as  W9s  their  due 

Cox 

tgtimt  proportion  of  the  salvage  and  charges  in  respect  of  the 
value  of  the  ship,  and  the  residue,  viz.  2281/.  45*  lo^f.  -was 
paid  out  of  the  proceeds  of  the  defendants'  cai^; 
which  the  defendants  claimed  to  set  off,  having  already 
paid  to  the  bankrupts,  before  the  bankruptcy,  the  two 
sums  of  2500/.  at  the  times  stipulated  by  the  charter- 
party,  and  to  the  plaintiff  the  siun  of  13,864/.  Ss.  ^cL 
in  part  of  the  16,145/.  ^3^*  7^*  ^^"^  claimed  by  them  as 
due  for  the  remainder  of  the  freight 

And  the  questions  for  the  opinion  of  the  Court  wer^ 
ist.  Whether  under  the  circumstances  the  defendants 
are  liable  to  pay  any  and  what  conbribution  to  the  two 
sums  for  salvage  and*  chaiges  in  respect  of  their  goods 
on  board  the  ship  at  tlie  time  of  her  capture  and  recap- 
ture^ they  being  of  a  value  not  sufficient  to  satisfy  the 
freight  remaining  due  upon  the  whole  voyage  out  and 
home.  2dly,  Whether  the  plaintiffi  in  respect  of  the 
sum  of  16,145/.  13^*  7^  ^^  ^^79  <^d  what  part  of  it, 
remaining  due  at  the  termination  of  the  voyage,  or  in 
respect  of  the  freight  payable  at  the  time  of  her  cq>ture 
and  recapture,  are,  in  addition  to  what  they  have  con- 
tributed, liable  to  contribute  to  the  two  sums  for  salvage 
and  charges.  A  verdict  for  the  plaintifi  or  a  nonsuit  to 
be  entered  according  to  the  rule  which  the  G)urt  should 
pronounce. 

This  case  was  twice  argued;  once  in  last  Hilary 
term  {a)  by  Spankie  for  the  plaintifR,  and  Marryat  for 

(0)  Dgmfkr  J.  was  abieat  upon  the  first  argument. 

the 
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the  defendants,  and  again  in  this  terra  by  Campbell  for        18 15. 
theplaintifis  and  Park  for  the  defendants.     For  the  ^^^ 

plaintifis  the  argument  was  in  substance  this,  ist,  the         ^i^^ 
defendants  in  respect  of  their  goods  are  liable  to  the 
whole  amount  of  the  2281/. 45.  iod.paid  by  them;  for 
the  Stat.  43  G.3.  C.160.  5. 39.  makes  the  ship  and  goods 
respectively  to  be  restored,  liable  to  the  payment  of 
salvage :  and  the  defendants  in  respect  of  their  goods 
are  also  liable  to  a  proportion  of  the  charges ;  because 
the  charges  were  incurred  for  the  common  benefit,  and 
the  defendants  put  in  their  claim  to  the  goods.     And 
as  to  the  value  of  the  goods  being  insuflScient  to  cover 
the  demand  for  freight,  whether  the  defendants  vnll 
derive  more  or  less  benefit  by  the  re-capture^  cannot 
affect  their  liability  to  contribute  to  salvage,  for  as  well 
might  it  be  said,  in  the  case  of  jettison,  that  a  party 
whose  goods  are  saved,  shall  not  be  liable  to  contribute 
to  general  average,  because  it  will  absorb  his*  profits. 
And  if  it  were  material,  here  the  defendants  have  de- 
rived advaVitage  from  the  re-capture  to  the  extent  of 
14,351/.  185.  2^.,  the  value  of  the  cargo;  for  suppose 
the  ship  had  arrived  without  the  cargo,  the  defendants 
would  have  been  bound  to  pay  prec^ly  the  same 
freight  as  now  that  the  cargo  has  arrived,  for  it  was 
payable  by  the  charter-party  three  months  after  the 
ship  should  be  reported;  it  is  plain,  therefore,   that 
the   re-capture   has  enabled  them    to    liquidate  the 
freight  pro  tanto,  and  that  instead  of  being  losers 
to  the  whole  amount  of  the  freight,  they  have  lost 
only  the  difference  between  the  value  of  the  goods  and 
the  amount  of  the  freight.    Besides,  though  these  goods 
were  not  sufiicient  to  reimburse  the  defendants  for  the 

freight, 


Cox 
May 
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# 
1815.        freight,  non  constat  that  upon  the  whole  adventure  out 

and  home,  they  were  not  gainers,     adiy,  The  pkundfis 
ainst        are  not  liable  to  contribute  in  respect  of  the  16,1452. 
135.  7^.,  or  any  part  of  it.     For  allowing  that  the  ship- 
owner would  in  general  be  liable  to  contribute  in  respect 
of  the  ship  and  the  clear  amount  of  the  freight,  yet  this 
is  not  freight,  but  is,  according  to  Lord  Hardwicke  (a), 
rather  the  hire  of  the  ship ;  it  is  a  specific  sum  con- 
tracted  to  be  paid  upon  the  ship's  arrival,  for  the  time 
she  has  been  employed,  without  relation  to  the  quantity 
of  the  goods,  for  w^hich  the  plaintifis  have  no  lien  upon 
the  goods,  it  being  a  mere  chose  in  action ;  whereas 
freight  is  incorporated  with  the  goods,  and  therefore  the 
pwner  has  always  a  lien  for  it  upon  the  goods.     And  it 
seems  that  wherever  he  has  not,  he  cannot  be  called 
upon  to  contribute  as  for  freight ;  which  is  the  reason 
why  dead  freight  is  not  contributory,  and  why  the  lend* 
ers  upon  bottomry  (&),  or  respondentia  (c),  are  not  liable 
to  contribute;  yet  they  are  interested  in  the  arrival  of 
the  ship  and  goods. 

For  the  defendants  it  was  contended,  that  the  salvage 
was  payable  by  those,  end  those  only  who  were  benefited 
by  the  recapture;  that  in  this  case  the  whole  of  the  defend- 
ants' cargo  being  absorbed,  and  as  totally  lost  to  them,  as 
if  the  re-capture  had  never  been  made,  the  plaintiffi  alone 
were  benefited,  not  only  by  the  restitution  of  their  ship, 
but  by  the  receipt  of  13,864/.  85.  ^d.  for  freight,  which 
but  for  the  re-capture  they  would  have  wholly  lost. 
The  rule  in  this  country  for  contribution  to  salvage^  as 

(tf)  Paul  ▼.  Bircb,  a  Atk.  6ai. 

ih)  Joyce  v.  H^ilHanuont  Park.  Jmnr.         {c)  JValpoU  ▼.  Ever^  ih. 

14  well 


Cox 

gainst 
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well  as  average,  to  which  it  is  like^  is  this,  that  the  ship-         1 8 1 5. 

owner  contributes  according  to  the  value  of  the  ship  at 

the  end  of  the  voyage,  and  the'  clear  amount  of  the 

freight  or  earnings  of  the  voyage;  and  the  owner  of 

goods   contributes    after   deducting  the    freight    and 

charges  (a).     Each  contributes  according  to  the  benefit 

he  derives,  and  tlierefore  if  one  derive  the  whole  benefit, 

he  shall  contribute  the  whole.     And  as  to  this  being  a 

chartered  ship,  the  cases  of  Williams  v.  The  London  As^ 

siBrance{Jb\    The  Racehorse  {c\  and   The  Progress  (d)f 

shew  that  freight  due  under  a  charter-party  is  equally 

liable  to  contribute. 

Cur.  adv.  vidi. 

Lord  EiXENBOROuoH  C.  J.  on  this  day  delivered 
the  judgment  of  the  G)urt 

Hub  was  an  actimi  of  covenant  for  fireig^t  upon  a 
diarter-party.  The  A&p  was  chartered  to  Lima  and 
back,  at  a/.  lof.  per  ton,  register  measurement,  per 
calendar  month,  of  which  fireight  2500^  was  to  be  paid 
(m  her  dearing  outwards,  2500/.  at  the  end  of  12  ca- 
kudar  months,  and  the  remainder,  three  months  afler  i 
her  bong  reported  at  the  custom-house  in  London  on 
her  return  firom  her  said  voyage.  The  ship  sailed 
with  a  cargo  for  Lama^  and  delivered  it  there  under 
the  direction  of  the  defendants,  where  she  took  on 
board  a  homeward  cargo  laden  entirely  by  the  de- 
iendants,  of  which  she  delivered  part  at  Cadiz^  and  pro- 
ceeded  with  the  /est  for  London.  The  two  sums  of 
2500/.  stipulated  by  the  charter-party  to  be  paid  at  the 

(«)  Molloy,  h.%.  C.S.  1. 16.  (5)  Ante,  rol.  1.  318. 

{c)  3  Mtk,  Aim,  Cos.  xot.  (d)  i  £^,  Adnu  Cms,  ^4* 

times    , 
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1 8 1 ;.       times  above  mentioned  were  duly  paid,  and  the  remainder 
of  the  freight,  which  was  to  be  paid  at  three  months  after 
'^nst        she  had  been  reported  at  the  custom-house  in  London 


Cox 
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(ft>r  which  the  action  was  brought)  came  to  16,145/. 
135,  ^d.  In  the  course  of  the  homeward  voyage  the 
ship  was  ci^tured  and  recaptured,  and  the  cargo  was 
sold  by  the  consent  of  the  parties  interested,  and  of  the 
salvors,  for  14,3512.  its.  2d,  and  the  ship  for  5491^ 
1 35.  gd.  The  salvage  on  the  recapture  was  2312/.  05. 6d 
and  the  expences  of  establishing  the  claim  to  ship 
and  cargo,  and  of  procuring  a  decree  of  restitution 
upon  salvage,  amounted  to  1347/.  7^*  ^d.  Of  these 
sums  the  ship  has  borne  the  proportion  which,  in  re- 
spect of  its  value  of  549 !/•  135.  9^,  it  ought  to  bear 
in  that  salvage  and  those  expences;  and  the  de- 
fendants contend  that  the  residue,  which  is  228 1/.  45*  loc^. 
ought  to  be  borne  by  the  freight  which  is  payable  to  the 
plaintifis ;  and  in  as  much  as  they  the  defendants  have 
already  paid  that  sum  by  their  brokers  out  of  the  pro- 
ceeds of  the  cargo,  they  have  pleaded  a  set*off  in  respect 
of  that  sum  as  for  money  paid  to  the  phuntifis'  use. 
The  questions  therefore  for  the  consideration  of  the 
Court  are,  ist.  Whether  the  defendants,  in  respect  of 
their  goods,  are  liable  to  any  and  what  contribution 
towards  these  sums  of  23 12/L  os.  6d.  the  salvage  money, 
and  1347'*  7s.  ^d.  the  charges  of  obtaining  restitution : 
and,  2dly,  whether  the  plaintiiis,  in  respect  of  their 
freight,  are  liable  to  any  and  what  contribution  to  the 
salvage  and  charges  above  mentioned*  And,  as  to  the 
first  question,  we  are  of  opinion  that  the  defendants  are 
not  liable  to  any  contribution  towards  the  sum  of 
2312/.  o^.  6d.  the  salvage,  in  respect  of  their  goods, 

but 
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but  that  charge  must  be  borne  wholly  by  the  plainti£f% 
the  owners  of  the  ship,  and  persons  entitled  to  freight: 
and,  2dly,  on  the  other  hand,  that  the  plaintifis  are  not 
liable,  farther  than  they  have  already  contributed,  to- 
wards the  sum  of  1347/.  75.  7^.,  the  charges  of  esta- 
blishing the  claim  to  ship  and  cargo,  and  of  procuring 
a  decree  of  restitution.     That  freight  is  liable,  in  some 
cases  at  least,  upon  a  chartered  ship,  to  contribute  to 
salvage^  was  adjudged  without  difficulty,  and  almost 
without    resistance^    in    the    case    of  the  Raceharsep 
3  Bob.  101.;   and  that  it  is  liable  to  contribute  to 
general  average,  which  in  this  respect  is  analogous  to 
the  case  of  salvage,  was  decided  by  this   Court  in 
WiUimns  v.  London  Assurance  Company^  i  i(f.  &iS.  318. 
The  principle  upon  which  freight  is  to  contribute  ill 
the  case  of  general  average  is,  that  it  was  one  of  the 
things  in  hazard  at  the  time  when  that  sacrifice  which 
produced  the  general  average  was  made,  and  the  prin- 
ciple upon  which  it  contributes  in  the  case  of  salvage 
is,  that  but  for  the  recapture,  for  which  the  salvage 
is  paid,  it  would  have  been  lost.     Salvage  is  a  com- 
pensation to  the  salvors,  not  merely  for  the  restitution 
of  the  property  which  has  been  made  by  them  to  the 
prior  owners,   (for   that  is  properly  an  act  of  mere 
justice  on  their  part,)  but  for  the  risque  and  hazanjl  in- 
con^  by  them,  and  for  the  beneficial  service  they  have 
rendered  the  former  owners  in  rescuing  that  property 
from  the  danger  in  which  it  was  involved,  and  the  per- 
sons to  contribute  to  that  salvage  are  the  persons  who 
would  have  borne  the  loss  had  there  been  no  such  res- 
cue^ and  who  of  course  reap  the  benefit  of  that  rescue. 
To  feim  a  judgment  who  would  have  borne  the  loss, 
f6  had 
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1815.        had  there  been  no  rescue,  and  to  whom  the  rescue  was 
■""^         beneficiali  we  must  look  to  the  interest  which  each  party 
:mnst         hod.     The  plaintiffs  had  an  interest  in  the  hull  of  the 
ship,  as  ship  owners,  to  the  extent  of  the  value  of  the 
ship,  and  they  had  also  an  interest  in  the  arrival  of  the 
ship  at  London  to  the  extent  of  the  freight,   which 
would  become  due  to  them  in  that  event,   which  was 
16,145/.  135.  ^d.f  and  the  defendants  were  interested  in 
the  goods  to  the  amount  14,351/.  185.  2d,;  but  as  the 
ship's  arrival  would  subject  them  to  the  payment  of  the 
16,145/.  135.  7(/.,  the  loss  by  the  capture  would   have 
been  on  the  whole  a  beneficial  event  to  them,  and  they 
of  course  derived  no  advantage,  but  on  the  contrary  re- 
ceive a  prejudice  by  the  event  of  the  rescue.     Tlie  sal- 
vage therefore,  though  computed  upon  ship  and  cargo, 
ought  to  be  borne  wholly  by  ship  and  freight,  which  is 
to  be  received  by  the  ship   owners,    and  the   cargo 
ought  to  contribute  nothing.     It  is  very  true  that  by 
this  means  the  freight  is  made  to  bear  that  salvage, 
which  was  paid  to  the  recaptors  in  respect  of  the  cargo 
saved,  and  the  ship  owner  has  a  much  higher  salvage  to 
pay  than  would  have  been  the  case  had  the  ship  return- 
ed in  ballast ;  but  as  it  was  in  the  contemplation  of  all 
parties   that  the  ship  was  to  come  home  loaded,  the 
ship    owners    have    no    right    to    complain    of    any 
consequence  which  results  from  what    was  so  con- 
templated; and  if   the  plaintiffs  are  alone  benefited 
by  the  re-capture,   they  must  bear  the  whole  amount 
of  the  salvage,  whatever  that  may  be.      They  must 
therefore  bear  the « whole  of  the  sum  23x2/.  05.  6d, 
With  regard  to  the  other  sum  of  1347/.  ^s.  7^.,  that 
stands  upon  a  perfectly  different  footing.     That  was 

paid 
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paid  in  order  to  obtain  restitatioti,  and  though  the  jBi5« 
plainti£&  were  interested  for  themselyes  in  obtaining  •*— • 
restitution  of  the  ship»  it  was  whoUj  indifiSsrent  to  them  nmiui 
whedier  restitution  was  ever  made  of  the  cargo.    Their  ^^* 

frd^t  would  have  been,  under  the  terms  of  this  char- 
ter-party, by  which  it  is  payable  per  ton  per  month,  the 
ame  whether  the  cargo  had  been  restored  or  not.  Soas 
the  dup  arrived  and  was  reported  at  the  qistom-hoiise  in 
Imdon  their  freight  would  become  due.  The  defend- 
ants therefore  alone  were  the  persons  interested  in 
obtaioiug  restitution  of  the  cargo.  If  they  had  not  ob- 
tained it,  still  on  the  ship's  arrival  they  would  have 
become  liable  to  pay  the  stipulated  rate  of  frdght.  As 
the  restitution  of  the  cargo  therefore  was  for  their  bene- 
&  alone,  and  affi)rded  them  a  fund  pro  tanto  where- 
with to  pay  the  stipulated  freight,  they  alone  must 
bear  the  eicpence  of  obtaining  the  restitution.  That 
proportion  therefore  of  the  1347^  7^.  ^d.  which  is 
referable  to  the  cargo^  and  which  is  agreed  to  be  ad- 
justed out  of  court,  must  be  borne  by  them,  and  for  liiat 
vm^  when  ascertained,  a  verdict  must  be  entened  for 
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Where  a  copy- 
hold tenint  was 
forbid  by  the 
lord  to  cot  nn- 
denrood  upon 
the  copyhold 
without  the 
lord's  licencet 
the  Court 
granted  a  man- 
damus to  the 
lord  to  permit 
him  to  inspect 
the  court-rolls 
so  far  as  related 
to  the  cnttiog 
of  underwood, 
after  applicap 
tion  to  and 
refusal  by  the 
lord,  although 
there  was  not 
any  suit  d^ 
peodlng. 


The  King  against  Tower. 

^HE  Earl  of  5^  Vincent^  being  seued  in  right  of  his 
wife,  according  to  the  custom  of  the  manor  of 
Southweald  in  Essexj  of  certain  acres  of  woodland, 
holden  of  the  manor  by  copy  of  court-roll,  of  which 
manor  the  defendant  was  lord,  gave  directions  to  fell 
the  underwood  and  bushes  thereon,  but  no  sooner  had 
the  persons  employed  by  him  to  fell  the  same  begun 
the  work,  than  they  were  prevented  by  the  defendant, 
who  forbad  their  doing  it,  insisting  that  it  was  necessaij 
to  apply  to  him  first  for  a  licence.  And  the  earl  being 
desirous  of  inspecting  the  court-rolls  in  order  to  dis- 
cover if  there  existed  any  custom  within  the  manor 
authorizing  the  lord's  claim,  applied  to  him  for  leave  to 
inspect,  but  was  refused.  Whereupon  he  moved  the 
Court  for  a  mandamus  to  the  defendant  to  permit  him 
to  inspect  the  court-rolls  of  the  manor,  so  fiur  as  related 
to  the  cutting  of  underwood  within  the  manor,  and  to 
take  copies  of  them. 


Mdrryatf  who  shewed  causey  resisted  the  rule^  upon 
the  ground  that  |^  was  not  a  matter  which  concerned 
the  title  to  the  estate^  nor  was  there  any  suit  depending* 
And  he  cited  Bex  v.  AUgood.  (a) 

But  per  Lord  Eixenborough  C.  J.  The  copyhold 
tenant  claims  a  right  to  the  underwood,  against  which 
the  lord  sets  up  a  counter-right,  and  the  lord  has  the 


custody 


TOWKR. 


IS  THE  Fiinr-rippH  Ybab  op  GEORGE  III.  163 

CQStody  of  the  muniments  which  contain  the  evidence        1815. 

of  the  manorial  rights.    And  shall  he,  who  is  a  trustee        

and  guardian  of  the  evidence  of  the  tenants'  rights,         aj^ainst 

lock  it  up  from  them,  and  in  a  matter  too  where  his 

own  interest  is  in  question?    I  do  not  see  upon  what 

principle  of  justice  that  is  to  be  done.     Nor  does  the 

Court  require  before  it  interposes  by  mandamus,  that 

there  must  be  a  suit  depending ;  it  would  be  extremely 

hard  if  it  did,  for  then  the  tenant  would  be  obliged  to 

commence  an  action  blindfold,  with  an  uncertainty  of 

what  his  rights  inight  be.     The  claim  of  the  tenant  is 

only  to  inqpect  quoad  the  particular  object,  and  that 

seems  to  me  to  be  dear.     Therefore  this  ^mandamus 

ought  to  go. 

Le  Blanc  J.  The  mandamus  is  not  to  inspect  the 
court-rolls  generally,  but  only  as  fiur  as  respects  the  cut- 
ting of  underwood. 

BatletJ.  referred  to  Rex  v.  Lucas  {a\  where  a 
mandfunuB  to  inspect  court-rolls  was  granted,  yet  there 
was  not  any  suit  depending  at  the  time. 

Per  Curiam^  Rule  absolute. 

Holroyd  was  in  support  of  the  rule. 

(«)  io£tfi/»a35- 


Ma 
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^^«^'^.  The  KiNO  agc&nst  Marsd^m. 

&  BA  indict-  'pHE  defendant  ^ms  conyk5led  «t  the  lart  fiuttt  feis^aMs 

iH^^nstV.  SL,  open  an  indfcttaent  Ibr  a  Hbri^  t»  which  he  pleaded 

icTethTlh^'  ftfftgaiky.    The  indictment  chained,  thfet  the  d^fted^ 

luhed^'^''^^^  At  being  an  e^-di^osed  penm,  ud  unhiirfidly  mmI 

w^s"*Mbdf  «>^a^<>a*l7  devisn^  and  laMtoiii^  to  dt^mt  and  viUi^r 

that  &nch  omii-  the  diafacter  and  reputation  of  TK^SL,  he  the  nid  Wi  & 

-sioD  was  not 

supplied  bf  its  hawig  been  a  little  befi^re  the  time  of  oommitting  the 

in'ufelntro-  i^fente  siayor  ofColeiester,  and  he^g  dran  and  at  the 

•Ti^'^th!?  d^  tiaM  of  oomnAtiiig  the  offence  a  jatftioe  taf  the  peace 

fendmnt  latend-  for  the  borouffh,  and  to  cause  it  to  be  beiieved  Hmt 

CdtOTtilf/  ^    ' 

9§^,s.,  he  havini:  W.&Ba  8uch  mayor  had  practised  gross  corruption,  and 
&c^andto  '  been  gmity ^fgreiit  aboss ift  the  tterdsa  of  Us  several 
bJn^TiduJJras  offices  of  mayor  and  Jusdoe,  in  rehtion  to  grandly  a 
hUd  wiu^d*  licence  to  one  J.L.  to  retail  ale  at  beer  at  a  pnblic 
cornipiion.  and  house  kpown  by  the  Sim  of  the  Bbte  Posts  within  the 

been  guilty  of      ,  ,^  -^  ®       ,     ,  ^         . 

abuse.in  respect  boTOttgiiy  and  that  7F.  &  had  been  gmlty  of  pegttry» 

ike^'w  to  one  a^d  to  briDg  hiBi  into  great  scaadai^  infiny,  and  dia- 

bee^/'^&c,^d  grace)  unlawfully  and  mahciourfy  priaited  and  published> 

S"!Sja^'iDd'*  ™^  caxised  and  procured  to  be  printed  and  published, 

^^^St^'  .  a  certain  scandalous  and  defamatory  ISbel,  hitHled,  &c* 

though  the  in-  It  then  set  forth  several  parts  of  the  libels  stating  it  to 

cd  the  diiTerent  be  in  the  form  of  a  speech  supposed  to  have  beoi  made 

partsof  the  libel  ,  ,  •  .•  /•  t.  i. 

to  IK.  &,  and  to  at  some  borough  sessions,  or  meeting  of  borough  ma- 
^^nthig^  {pstratesy  by  a  fictitious  character  called  Excise^  who  is 
the  liceiicc.  supposed  to  lay  before  them  a  case  of  gross  corruption 
sanctioned  by  the  mace,  (innuendo  the  said  fV.S^Bs  such 
mayor  as  aforesaid,)  accusing  Sloe^ce^  (innuendo 
the  said  fV.S.)  a  vender  of  gin,  of  offering  to  LcpaiesSf 
(innuendo  the  said  J.  L.)  a  licence  (innuendo  a  lic^iee 

ibr 
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far  the  nii  J,JL  to  retail  ale  or  beer)  upon  coxuiitiQa 

tkit  ke  took  bk  Uqvors  of  liiiDi  aad  of  rfcciying  an 

«der&r  the  liquors  erQ  he  grantcyi  the  «^(tf)]iil€Mai^        ^«»ii 

a  lieenoe  to  sdl  ale  or  beer)  as  aibredaidi  which  aign  una         ^^^^^"^ 

Ik  Biitf  Aa^  &&     Aad  ao  it  concluded.  To  die 

gmt  «eaiidal»  injory^  and  diigraoe  of  hii^  the  siaid 

W*S^  ia  conlempt  of  our  Lord  the  Kin^  &a  aaf 

ewtra  paoevw    Aad  ia  the  ietroductory  part  of  the 

Moed  eoent  it  charge^  that  the  defendant  intending 

todefiHM  W.  SLf  being  then  a  justice  &c  and  a  dealer 

ia  wkie  and  s|Mrit%  and  to  cause  it  to  l)e  believed  that 

K  &  hid  been  guU^  Qf  ooiwptioa  as  wioh  jestiec^  and 

baigiani^d  a  licence  for  the  r^uiling  of  ale  aod  b^r 

(Q  4i9  keqm  of  the  ina  oi^Ued  the  Blu^  PQ$th  ia  cq«k 

ndenitioa  of  the  keeper  of  auch  houae  having  given  ta 

fF«&  in  the  way  of  hia  trade*  as  such  dealer  in  wine 

and  q)irits,  an  order  for  certain  gin  and  wine^  a^id  W 

hriDg  him  into  disgrace,  &c«;  and  so  it  proceeded  and 

coadudcd  as  in  the  first  ooun^  setting  out  iv  soialler 

portion  of  the  UbeL 

And  it  was  moved  on  a  former  day  by  Best  Se^t,  ia 
arrest  of  judgment,  that  the  indictment  did  not  allege 
that  the  defendant  published  the  libel  *<  ((fand  concern^ 
»^  W.  S.;"  and  though  the  indictment  sets  forth  the 
libd  with  innuendos  applying  it  to  W*  S.9  yet  that  will 
not  supply  the  want  of  this  introductory  averment,  that 
lit  published  it  ^^  ^and  concerning.**  And  for  this  cause 
judgment  was  arrested  in  Bex  v.  Mderton  (a),  yet  ia 
tbst  case  as  well  as  in  this  the  information  contained 
ipni^endosi  and  fdso  all^[ed  in  the  inducement  thf^t  the  1 
defiaidsnt  intended  to  asperse  the  justices.    And  as  the-  I 

M  St/fiTt  aSa    S/C.  cited  by  ^f  Crej  C  J.  (kvrp.  684. 

M  3  pub* 
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jSij.        publication  alone  without  the  unlawfiil  intendom  wonkl 

not  be  criminal,  it  is  reasonable  to  require  that  the   in- 

agnhit  c)ictment  should  plainly  connect  the  mtention  with  the 
publication ;  for  the  innuendos  will  not  do  it,  the  office 
of  an  innuendo  not  being  to  connect  the  several  partm 
of  an  indictment,  but  only  to  designate  a  person  who 
has  been  named  in  certain  before,  and  in  effect  it  stands 
in  place  of  *'  prsedictns,"  but  cannot  make  a  persoi> 
certain  who  was  uncertain  before  (a)»  Nor  is  it  sufficient 
to  say  that  it  is  apparent  by  the  tenor  that  the  libel 
concerns  W.  &,  fiir  in  Johnson  v.  Aylmer  (6)  the  words 
qpoken  appeared  clearly  to  have  been  spoken  of  the 
plaintiff,  for  he  was  named  by  his  name^  Jeremy  Johns&n^ 
yet  because  they  were  not  alleged  to  be  spoken  of  him, 
but  only  by  innuendo,  judgment  was  arrested.  So  in 
Lowfield  ▼.  Bancroft  (c)  judgment  was  arrested  for  the 
very  cause  now  alleged. 

Marrgat  and  Knox  shewed  cause,  and  admitting  that 
a  deviation  from  established  forms  was  not  to  be  encou* 
raged,  yet  they  said  this  being  a  technical  objection,  if 
the  Court,  notwithstanding  the  omission  of  the  words 
*•  of  and  concerning,"  could  see  from  the  whole  record 
that  the  publication  was  necessarily  a  publication  of 
and  concerning  W.  S.y  they  would  be  inclined  to  give 
it  effect.  For  these  words  are  not  in  themselves  so 
essential  that  nothing  can  dispense  with  th^m,  as  appears 
from  the  old  entries,  where  «  versus  eundenC^  is  some- 
times used  instead  of  ^<  de  et  ccncemeny  Now  taking 
the  prefatory  part  and  the  conclusion  of  this  indict- 
ment together,  it  is  alleged  that  the  defendant  intend" 

la)  j^Xep.iy.h  Ih)  Cn.Jac.1%6.  (c)  5^.934- 

ing 
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ing  to  defame  W.  S.  printed  and  published  the  libel  t<f        1815. 
the  disgrace  and  injury  qfW.S.;  or  if  the  allegation' 
whidi  chaises  the  defendant  with  publishing  be  tran»-         tgainst 
posed  so  as  to  make  it  precede  the  words  **  to  cause  it 
to  be  believed  that  JF.  S.  as  such  mayor  had  practised 
corruption,"  &&  then^an  allegation  will  not  be  wanting^ 
that  the  publication  was  aimed  against  fV.  S. ;  and  the 
innuendos  will  explain  the  words  which  point  to  Wi  S. 
who  has  before  been  named,  individually,  or  in  his 
office  of  mayor,  or  as  gi-anting  a  licence,  all  of  which 
We  been  mentioned  before.     That  an  indictment  may 
be  construed  according  to  the  sense  which  the  whole  will 
bear,  without  regard  to  the  particular  position  of  its 
parts,  spears  from  Bea:  v*  Philipps  (a),  where  the  in- 
dictment was  sustained  by  reference  to  the  introductory 
part ;  and  although  an  innuendo  shall  not  supply  any 
thiog^  as  in  sUnder  for  speaking   these  words,  ^'  he 
burnt  my  barn,*'  innuendo  "  my  bam  full  of  com,"  the 
innuendo  shall  not  help  the  matter  {b),  yet  the  nature 
•fan  innuendo  is  to  explain  doubtful  words  where  th^rc 
is  matter  sufficient  in  the  indictment  to  maintain  it 
And  here  it  is  used  to  explain  words,  by  way  of  refer- 
ence only,  and  in  the  nature  of  praefatus.     But  admitting 
that  for  want  of  these  words  of  and  coneemingy  the  in« 
dictment  does  not  sufficiently  defignate  W.  &  to  be  the 
person  against  whom  the  libel  was  directed,  yet  it  is 
veil  enough  without  it,  because  if  a  man  intending  to 
vilify  W.  S.  publish  a  libel  to  the  injury  of  W.  S.  he  is 
indictable  for  it,  though  he  do  not  publish  it  of  fV.  SL 
but  of  some  other  person ;  and  theiefinre  to  publish  a 
libel  on  the  memory  of  the  dead,  with  intent  to  injure 

(«}6£tfi/,473.  (h)  relv.%u 

andl 
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«d  to  the  uguiy  of  the  living  is  iadictebk  (a)*  And 
M  to  JiiJbuoii  ▼•  ^MT  and  Umjfidd  ▼•  Bancrofts  thcgr 
i^Mui  vert  actions  for  a  civil  injury^  and  it  does  not  appear 
the  cowitt  eoalained  any  introductory  matter  te  h^ 
the  went  ctf  its  bebg  alleged  tliat  the  wotda  weie 
spoken  of  the  plaintiffi 

Lord  EuLBMBOROUGH  C  J.  If  by  inevitable  eon- 
•Iniction  it  appeared  that  no  other  person  eoold  be 
mtended  but  W.S^  I  should  have  been  inclined  to 
snrtain  this  indictnient,  but  I  cannot  say  that  H  does 
so  appear.  And  undoubtedly  it  is  advisaUe  in  most 
cases,  and  especially  in  indictments,  to  adheie  to  oM 
ferms^  even  if  it  were  only  for  the  sake  of  unifonnky 
of  proceeding.  In  this  instance  I  dare  say  the  oraissioa 
has  been  through  a  mistake,  and  if  I  conki  find  any 
words  of  equivalent  import  I  should  be  unwilling  to 
arrest  the  judgment.  But  the  words  ^  of  and  con* 
osming^  are  very  material  words,  the  importance  of 
which  has  been  pronounced  by  a  court  of  the  highest 
resort  {b}.  There  may  perhaps  be  words  of  equivaleiit 
import,  but  I  should  not  advise  them,  I  should  say 
rather  that  the  vk  trita  is  the  safest.  We  find  in  the 
instance  of  a  civil  action  that  judgment  was  arrested  ibr 
vrant  of  them,  and  I  cannot  see  any  materiid  dUferenee 
in  this  respect  between  an  action  and  an  iMBetmenft;  io 
both  k  is  required  that  there  be  certainty,  Mwi  it  there 
is  any  diflercnoe  it  surely  cannot  be  in  fiivour  of  a  less 
iegree  of  certainty  In  an  indictment  than  in  an  action. 
And  here  Rex  v.  Atderim  is  a  strong  authority,  not 
indeed  as  it  Is  reported  in  Sayer,  but  as  it  appean 


upw 


(>)  See  Xnt  V.  ffmut  Ctfwp.  68at 
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wpm  nfani^  to  tte  inibrmfttumi  §nt  the  iKfomialiim       ttt;« 

coataiatd  a  pre&lory  afl^tiMi  daft  the  cicfcnchint  itfi-       '-**-'^ 

tmM  to  Baptatweihejnikn  of  Stjfbi^  ^^aa^ 

tkem  as  unfit  to  dispose  of  the  moneir  intrusted  to  them      ^^^^^"^ 

b]rk«s8tc.  aaddien  H  dwxfed  that  he  did^  thai 

fmpm  imte  and  piiUkh  the  libel;  «o  that  it  aeeme 

to  lam  coDtaiMd  V9etj  thing  except  the  yety  nwdi 

^  ^  mid  tmtcmmg.*'     Now  this    iDdietnMit    has 

eaikcr  die  wofds  themselvesi  nor  «i^  wofds  of  the 

fte  import;   and  in  the  absoioe  of  aay  mohy  tar 

snyslhylion  that  W*&  was  either  a  seller  ofalot- 

jsio^  or  that  slae-jaioe  ie  a  supposed  ingredient  in 

wines  or  giot  what  is  there  to  omaect  W.  &  with  thit 

flttoe?  I  oannot  find  any  words  whidi  neoMsariljr.fiK 

tkis  to  be  a  libel  on   W.S.  to  the  exehiiian  ^of  all 

elkeei. 

Le  Blanc  J.  Lord  C.  J.  De  Grey,  who  -cites  Bex  w. 
AlderUmjWti»  of  counsel  in  it  with  Serjt.PrfW^  and  settled 
the  information.  According  to  a  note  of  that  case^  the 
Chief  Jostice  (a),  after  the  argument^  desired  to  have  a 
copy  of  die  information  before  the  Court  gave  judgment. 

Bavley  J.  The  office  of  an  innuendo  is  merely 
explanatory;  therefore  the  indictment  ought  by  pre- 
Tious  matter  to  shew  something  to  connect  the  party 
libeDed  with  the  libellous  matter,  as  by  the  words  «  of 
and  concerning."  Here  I  find  nothing  to  connect 
W.  S.  with  the  name  of  She-juice^  his  being  a  vintner 
does  not  necessarily  do  sO|  and  it  is  not  allied  that 
^tners  are  supposed  to  have  or  use  sloe-juice.  The 
exception  is  a  very  strict  one^  but  still  it  is  consonant 

mih 
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with  the  authorities.    If  the  indictment  had  contained 
clear  words  of  reference,  or  words  of  equivalent  ini- 
'ijf^«f/^      port,  I  should  have  been  inclined  to  uphdid  it 

Damfier  J.  The  report  of  Bex.  t.  AUerian  in 
Sayer  is  likely  enough  to  mislead  the  reader,  but  as  it 
is  stated  by  De  Grey  C.  J.,  who  had  been  of  counsel  in 
it,  in  Rex.y.  Home  {a)  it  spears  that  the  information 
having  omitted  the  words  <<  of  and  concerning  the 
justices,'' 'in  the  introductory  part,  the  omission  was 
held  fatal.  And  the  reasoning  of  the  learned  judge 
fix>m  that  case  was,  that  the  words  *<  of  and  concern- 
ing^' are  a  sufficient  introduction  of  new  matter.  Sup- 
posing the  allegations  in  this  indictment  could  be 
transposed  as  mentioned,  still  it  would  be  met  by  the 
authority  of  Rex  v.  Alderton,  because  there  it  was 
alleged  *^  that  he  didybr  that  purpose  publish  the  libely" 
yet  it  was  held  insufficient 

Rule  absolute,  (i) 

Best  Seijt  and  Gumey  were  to  have  argued  for  the 
rule. 

(«)  Cvwf.  686.  {})  See  Htewha  t.  ffawhey,  8  Efist,  4^7. 
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Harris  against  Lloyd.  5? "Ilth 

T  TITLED  ALE  shewed  cause  against  a  rule  for  en-  a  niggestion 

tering  a  suggestion  that  the  plaintiff  recovered  less  tcrcTunder"' 

dian  40s.  &c.  under  stat  23  G.  2.  c.  33.  5. 19.  in  order  J^lVki^'nkr 

to  entitle  the  Defendant  to  double  costs.     He  objected  ^0  «"^*^lc  ^^^ 

*  defendant  to 

that  the  act  applied  only  to  cases  where  there  has  been  double  costs, 
a  trial,  and  not  to  the  case  of  judgment  by  default  and  by  derauft"iind 
writ  of  inquiry;  which  was  the  present  case.  ruTo^^ly°Sh«e 

there  has  been 
a  trial. 

And  1^  Court  agreeing  to  that,  the 

Rule  was  discharged. 

Espinasse  was  for  the  rule. 


END  OF  EASTER  TERM. 


CASES 

1815. 
ARGUED  AND  DETERMINED 


Court  of  KING'S  BENCH, 

IN 

Trinity  Term^ 

In  the  Fifty-fifth  Year  of  the  Ragn  of  George  III. 


Beardmore  and  Others  against  Phillips.       MJay^ 

ONE   of  the  bail  in  this  cause,  who  was  a  house-  Bail  allowed  to- 

keeper,  was  admitted  to  justify  in  respect  of  pro-  J^^  of*prol 
perty  consisting  partly  of  cash  and  partly  of  a  freehold  Pf '^^'^ij^y^lJJ'" 
house  at  OibraUan  cash  and  partly 

of  a  freehold 
house  at  Gj^ 

This  was  allowed  by  Dampisr  J.  (the  only  judge  in 
court)  upon  the  authority  of  ChrisHe  v.  FiUeul.  {a) 

(«)  %  Bl  R*  1313. 
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1815- 


Tuesdayt 
Mty  30th. 

In  order  to  ob- 
taiii  leave  to 
enter  up  jud^ 
meat  on  an  old 
warrant  of  at* 
torney,  it  mnst 
be  tworoi  that 
the  defendant 
was  alhre  on  a 
day  in  fuU 
term;  the 
CMMgn  day  is 
90t  sufidcnt. 


Eyles  against  Waeren. 

t^ASELEE  inoyed  to  enter  up  judgment  on  an  old 
warraut  of  attorney,  upon  an  affidavit  that  tbe 
defendant  was  alive  on  the  essoign  day  of  the  term. 
He  admitted  that  the  practice  used  to  be  to  require  an 
affidavit  that  the  party  was  alive  on  some  day  in  full 
term,  but  he  vouched  a. case  in  the  last  term  where  this 
motion  had  been  granted  upon  a  similar  affidavit  to  the 
present,  upon  the  authority  of  a  case  referred  to  in  a 
note  to  Tidd*s  Pract.  4th  edit  490.,  that  on  the  essoign 
day  was  sufficient 


6.  Marriott  (amic.  cur.)  acknowledged  having  ob- 
tained the  rule  mentioned;  but  said  that  he  had  since 
discovered  that  the  case  referred  to  in  the  note  to 
Tidd*s  Pract.  4th  edit,  did  not  make  good  the  con- 
clusion drawn  from  it,  and  that  the  note  was  altogether 
omitted  in  the  5th  edit  And  so  leave  was  refused 
in  this  case^  {Le  BUmc  J.  being ,  the  only  judge  in 
Court,)  but  he  afterwards  mentioned  the  case  when  the 
Court  was  fuU,  and  then  said,  it  was  proper  that  the 
rule  should  be  understood  as  applying  universally  for 
the  governing  the  practice  of  the  Court  in  future. 
That  as  all  judgments  in  actions  ))y  bill  relate  to  the  first 
day  in  full  term,  the  Court  were  of  opinion  that  the  de- 
fendant must  be  sworn  to  be  alive  either  on  the  fint 
or  upon  some  day  in  full  term. 


IN  THE  FiPTY-FiFTH  Ykar  OP  GEORGE  IIL 


Cottle  i^aifwf  Elizabeth  Aldrich,  Executrix  ^^^^^ 
of  C«  Aldrich,  deceased. 

A  SSUMPSIT.for  work  and  labour  done  for  the  testa-  Akhougb  t 

jn.  peiton  cannot 

tor»  and  on  the  money  counts.  Pleas,  non  assumpsit,  be  chained  as 

and  neimques  executrix.  At  the  trial  before  2>  JB/am;  J.  tort  while  be 

at  the  Londofi  sitdngs  after  last  term  the  case  was  thus :  ^^cTof  attor- 

C.  Alirich  the  testator  was  a  tradesman  in  London.  "T^*  !"*^*  ^^. 

'     nun  by  one  of 

and  died  having  appointed  J.  Aldrich^  J.  Trnjlor^  and   Mveral  ciecu- 

tors  who  has 

Jp  Denton  his  executors,   of  whom  J.  AUbrich  alone  proved  the  will, 

proved  the  will^  but  a  power  was  reserved  to  the  others  tinue  to  act 

to  come  in.    J.Aldrich  being  resident  at  a  distance  ofT«!h«c^^ 

fiom  London  .granted  a  power  of  attorney  to  Denton  ^harwd^reie- 

and  the  Defendant  (who  was  the  sister  of  himself  and  ^^^^^  ^^  *^?  . 

^  tort»  though  he 

the  deceased)  to  act  for  him;  and  she  continued  the  act  under  the 
httsioess,  and  acted  in  the  administration  of  the  de*  ther  of  the  eie* 
oeased's  eflfects,  under  this  power,  for  some  Ume^  and  ^t^proTecL 
until  the  death  W  J.  Aldrich.  J.  Jldrick  died  leaving  the 
defendant  and  two  others  his  executors,  who  proved  the 
wiU,  and  the  defendant  still  continued,  after  J.  AldricV% 
death,  to  act  in  the  administration  of  C.  Aldrieh  (the 
fint  testator's)  efiects,  consulting  with  and  acting  under 
the  advice  of  Denton.  It  appeared,  however,  that  she 
proved,  under  a  commission  of  bankruptcy,  a  debt  due 
to  the  estate  of  C.  Aldrieh^  making  her  claimiu  executrix 
of  J.  Aldrieh^  who  was  executor  of  C.  Aldrieh.  And 
upon  this  case  it  was  ol:gected  for  the  defendant  that 
she  was  not  chargeable  as  executrix  of  C  A.y  she  hav- 
ing during  the  life  of  J.  A.^  who  was  .^ecutor  of  C  A.^ 
acted  under  a  power  of  attorney  from  him»  and  after 
his  decease  with  the  assent  and  as  agent  of  Denion 
N  a  another 


CASES  IN  TRINITY  TERM 

another  executor  of  C.  A.  The  jury  were  directed  to  con- 
sider upon  the  evidence,  whether  after  the  death  of  «7.  A. 
against  the  defendant  voluntarily  interfered  as  executor  of  C7.  A^ 
without  authority,  or  acted  merely  as  an  agent.  And 
the  jury  found  a  verdict  for  the  plaintiK 

And  DOW  Park  moved  for  a  new  trial,  for,  first,  he 
said,  the  law  did  not  transmit  the  executorship  of  C  A* 
to  the  defendant,  by  reason  that  she  was  executrix  of 
Jl  A,  who  was  executor  to  C  A.,  because  Taylor  and 
Denton  were  joint  executors  with  J.  A,,  and  survived, 
and  to  them  the  sole  right  of  executorship  to  C  A. 
accrued  by  survivorship,  though  they  never  concurred 
in  proving  the  will,  nor  acted  as  executors.  And  he 
cited  House  imd  Dawns  v.  Lord  Petre  (a),  tQ  that  effects 
Secondly,  He  said  that  as  the  defendant  acted  under 
tlie  advice  of  Denton,  she  could  not  be  liable  as  ex^eeutrix 
de  son  tort;  for  Denton  being  lawful  executor,  was 
competent  to  act  himself  before  probate,  and  mi^t 
also  before  probate  authorize  the  defendant  to  act ;  and 
he  who  having  authority  to  act  in  any  matter,  consults 
with  and  advises  another  to  act  therein,  does  for  this^ 
purpose  authorize  him  to  act  And  so  the  jury  were 
mistaken  in  supposing  that  though  the  defendant  acted 
nnder  the  advice  of  Denton,  she  was  nevertheless  liable 
aS'  executrix  of  her  own  wix>ng,  for  a  person  cannot  be 
executrix  of  her  own  wrong  who  acts  under  a  rjgfatfiil 
executor.  And  as  to  the  defendant's  proving  a  debt 
imdeF  the  commBsion  as  representing  C.  A^  it  is  too 
nucll  to  fix  her  upon  that  account  as  executrix. 

(a)  &i/i.3ix. 

Lord 


Aldrich. 
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Lord  Ellenborough  C.  J.  Admitting  that  Denton  1815. 
was  rightful  executor,  yet  if  the  defendant  interfered  — ^ 
in  an  assumed  character  of  executrix,  and  if  never  f^ainst 
being  executrix  she  acted  as  such,  and  made  claim  in 
that 'Character,  may  she  not  be  charged  as  executrix 
de  son  tort?  It  is  truly  said  that  she  was  not  executrix 
of  C.  A,  as  being  executrix  of  J.  A.,  because  there  were 
other  executors  of  C.  A.  surviving,  but  the  question  is, 
has  she  acted  as  such.  We  are  not  called  upon  to  say 
what  might  be  the  effect  of  Denton's  making  probate, 
and  confirming  all  the  acts  which  she  has  done,  but 
as  the  case  stands  at  present  she  is  clothed  with  no 
right  herself  nor  derives  any  from  others  who  might 
have  assumed  it. 

Le  Blanc  J.  It  is  clear  that  Denton  was  the  legal 
representath'e  of  C.  A.  upon  the  death  of  J.  A.  and 
might  have  clothed  himself  with  a  perfect  title.  During 
the  life  of  J,  A.  inasmuch  as  the  defendant  was  acting 
under  a  power  of  attorney  from  him,  her  acts  were 
referable  to  his  right;  but  by  the  death  oiJ.A,  her 
authority  was  determined.  Denton  might  then  have 
come  in  and  proved,  or  without  proving  might  have 
taken  the  effects  and  acted  as  executor ;  but  he  did  not 
do  so.  It  was  contended  at  the  trial  that  upon  the 
evidence  it  was  to  be  taken  that  the  defendant  was 
acting  as  agent  for  Denton,  but  I  thought  it  a  strong 
piece  of  evidence  against  such  a  conclusion,  when  it 
was  proved  that  she  came  under  a  different  character 
to  claim  a  debt  as  executrix  to  J.  A.  who  was  executor 
toCA.  That  coupled  with  the  rest  of  the  evidence 
Aewed  that  she  was  not  acting  merely  as  the  agent  of 
Denton. 

Per  Curiam^  Rule  refused. 

N3 
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iif^'jStii.        ^^^»  ^°  *^®  several  Demises  of  Hutchinson 
and  Others  against  Prestwidge. 

A.,  s.,  c.,te-  ^Xlf  ejectment  for  two  undivided  third  parts  of  a  mes- 
ni'ou^in'ti^ J9.  suage  and  lands  in  the  parish  of  AyireUmy  which  was 
ind*(?andthiir  ^^  *^<>'«  TAomsm  R  at  the  Derlnfshire  Stamner  as- 
ii!l5ed*partr  ®™®  '^'^^  ^®'®  ^"*  *  vcrdict  for  the  plaintiff  upon  a 
aad  all  his        ^g^e  stated,  which  in  substance  was  this: 

estate  and  in*  '  ^  t 

terest  therein,  FtancU  Stocyhemg  seised  in  fee  of  the  sud  mes- 
jheir  heirs  mid  '  suage  and  lands  by  indenture  3d  September  1714^  boi- 
'^^iZTmon,  tween  himself  and  his  wife  of  the  ist  part,  TAmas 
Z^fs'iliht^'  Oilbert  of  the  2d,  and  TTumas  and  Ann  Gilberi,  son 
use  rftbem,  their  gjjj  dauffhter  of  the  said  Thomas  Gilbert^  and  ffrandson 

betrs  and  asstins,  ^  ^  .  ^ 

and  B.  cove-   n  and  graud-daughter  of  the  said  Francis  and  his  wife,  of 

and  c,  their  the  3d  part,  covenanted  for  himself  and  wife  to  leiy  a 

ign$*that*he,  ^®  (^^^  ^  ^®  "^^  accordingly  levied)  to  the  uses 

bis  heiri,  a:c.  ^  (among  Others)  of  the  said  Jnn  for  life,  and  from  and 

and  for  ever  after  her  decease  to  the  use  of  all  her  sons  lawfidfy  begot- 

miscsto^kand  ten  and  the  heirs  of  their  bodies  equally  to  be  divided 

^Sl'S  ""  '^"^^  ^^^  to  hold  as  tenants  in  common,  and  not  as 

Io*5°fnd  thar  J^^  tenants^  and  for  defiiult  of  such  issue  to  the  use  of 
ji.  and  C,  their  all  the  daughters  of  the  said  Ann  and  the  heirs  of  thdr 

heirs  and  as-  ^^ 

aigns,  should  bodics,  and  for  default  of  such  issue  to  the  use  of  7^0- 
aMT^eldUiat  fnas  the  father,  his  heirs  and  assigns  for  ever.  Ann  be- 
pa&icd  the  in-  <^sme  seiscd,  married  one  Brcwif  and  died  intestate  iu 
^A^tf\^  1744*  leaving  three  sons  Thomas^  Gilbai^  and  Henry  s 
tenants  in  com-  who  became  seised  upon  her  death  as  tenants  in  com- 

moo,  and  not  ..11 

Mjoint-teiMots,  mon  m  tfldi,  and  were  possessed  and  received  the  rents 
warranty  an-     and  profits*    Afterwards  Gilbert  Brown  by  indentures  of 

flexed  to  the  ^ 

release  created  a  discontinuance  of  ^.'s  estate  tail,  and  barred  J7.  and  those  claimiof  ander 

liin^  ai  against  thme  claiming  under  the  release,  of  t  subKqucntly^acquixtd  right  u  fee. 

i6  lease 
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lease  and  release  1752,  between  himself  of  the  one  part        1815* 
and  Thomas  and  Henryy  his  brothers,  of  the  other,  in 
consideration  and  in  exchange  of  certain  customary  or        againu 
copyhold  lands  surrendered  or  agreed  to  be  so  by  his 
brothers  to  him,  and  in  consideration  of  5^.  paid  by  him 
to  his  brothers,  the  receipt  of  which  they  acknowledged, 
aad  for  divers  other  causes  and  considerations,  granted, 
bargained,  sold,  aliened,  released,  and  confirmed  to 
Thomas  and  Henry  (in  their  actual  possession  then 
being  by  virtue  of  the  lease,  &c.)  and  their  heirs,  all 
that  his  undivided  part,  share,  and  interest,  in  the  pre- 
mie and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereout,  and  also 
alibis  estate,  right,  title,  interest,  benefit,  property,  pro- 
fit, daim,  and  demand  whatsoever,  ih  law  or  equity, 
Habendum  to  tkeniy  their  heirs  and  assigns  as  tenants  in 
common^  and  not  as  joint  tenants^  to  the  only  proper  and 
absolute  use  and  hehmfof  them^  their  heirs  and  assigns 
fir  ever.    And  Gilbert  for  himself^  his  heirs,  executors^ 
and  administrators,  covenanted  with  the  said  Thomas 
mi  Henry,  their  heirs  and  assigns,  by  those  presents^ 
that  he,  his  heirs,  executors,  admvnistrhtbrs,  and  assigns^ 
ikM  warrant,  and  far  ever  defend  the  premises  to  the 
said  T»  and  H.  against  himself,  his  heirs,  executors,  ad^ 
ministrators,  and  assigns,  and  against  all  and  every  other 
person  whatsoever,  and  that  they,  their  heirs  and  assigns, 
should  peaceably  hold  and  enjoy  without  any  lawful  let 
or  demand  in  law  or  in  equity,  of  himself  his  heirs,  exe- 
CQtors,  administrators,  or  assigns,  or  any  of  them,  or  any 
other  person  or  persons  whatsoever,  and  also  that  hc^  his 
heirs,  executors,  administrators,  and  assigns,  and  all  and 
every  other  person  then  having  or  lawfiilly  claiming 
Any  estate  or  interest  in  the  premises,  would  firom  time 
N4  to 


PEESTWIDQK. 
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1815.  to  time^  at  the  vequest  and  charge  of  his  brothers^  their 
— —        heirs  or  assigns,  make  such  farther  assurance  to  his  bro- 

t^asnst  thers,  their  heirs  and  assigns  for  ever,  aa  by  them,  their 
heirs  and  assigns,  or  any  of  them,  should  be  reasonably 
required.  The  customary  or  cc^>yfaold  lands  agreed  to 
be  surrendered  were  upon  the  execution  of  the  lease 
and  release  duly  surrendered  to  Oilbert,  to  the  ase  of 
him  and  his  heirs,  and  he  was  admitted.  Henty  died 
before  Thomas  leaving  two  sons.  Afterwards  Thomas 
4ied  intestate  and  without  issue,  leaving  Gilbert  his  heir 
at  law,  who  was  also  heir  at  law  of  Thomas  Gilbert  the 
elder,  named  in  the  deed  of  1714.  Afterwards  Gilbert^ 
by  indentures  of  lease  and  release^  conveyed  his  interest 
in  the  premises  to  the  lessors  of  the  phuntifl^  io  fec^ 
having  previously  levied  a  fine  and  suffered  a  recovery 
of  a  moiety  of  the  whole  estate,  and  he  died  nnmarlied. 
The  defendants  were  the  two  daughters  of  Henrys 
eldest  son  who  died,  and  they  defended  for  an  undi- 
vided fourth  of  the  2-3ds,  they  and  those  under  whom 
they  claimed  having  been  in  possession  of  it  ever  since 
the  execution  of  the  lease  and  release  of  1752.  And 
the  question  for  the  opinion  of  the  Court  was  upon  ifae 
effect  and  operation  of  that  lease  and  release^  so  fiw  as 
respected  the  interest  of  Gilbert  Brown  in  the  premises. 

Reader  for  the  plaintifi^  argued  upon  a  former  day  in 
the  last  term,  that  the  lease  and  release  without  the 
warranty  could  pass  no  right  but  that  which  G.  the  re- 
leasor had  at  the  time  of  the  release,  for  it  was  a  rule 
that  nothing  can  pass  by  a  release  but  that  which  may 
lawfully  pass;  yet  he  admitted  that  a  warranty  annexed 
to  a  release  might  rebut  and  bar  the  releasor  and  his 
heirs  of  a  future  right  which  was  not  in  him  at  the 

time. 
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time  (a).     But  then  a  warranty  which  is  to  have  such        1815* 
aneffect»  and  is  to  create  a  discontinuance  of  the  estate       — 

Doe 

tail,  ought  to  be  construed  strictly;  and  therefore  if  te-  a^ehst 
nant  in  tail  release^  and  bind  him  and  his  heirs  to  war- 
rant the  tand  to  the  relessee»  without  saying  and  to  his 
heirSi  this  is  no  discontinuance.  For  thus  it  is  laid 
down,  <<if  a  man  doth  warrant  land  to  another  without 
this  wordy  heirs,  his  heirs  shall  not  vouch  (6)."  Again 
ia  the  case  of  the  Executors  of  Grenelife  v.  fK  {c)y  this 
case  is  put»  '^  if  a  man  make  a  feoffinent  in  fee,  and 
warranty  to  the  feo£Pee  only  without  mentioning  his 
beiis,  the  warranty  shall  enure  for  lite  only,  because  it 
is  taken  strictly."  And  again,  <<  if  a  man  warrant  land 
to  A  and  his  assigns,  the  assignee  mUst  vouch  during 
the  life  of  B^  for  the  warranty  continues  but  during  the 
life  oiB^  for  it  is  but  for  life  for  want  of  words  of  inhe- 
ritance {d).*^  Now  the  warranty  in  this  case  is  tp  the 
releasees  only  without  their  heirs, '  for  although  it  goes 
on  that  they  and  their  heirs  shall  peaceably  enjoy^  yet 
that  is  no  part  of  the  warranty,  which  precedes  it^  and 
is  confined  to  T.  and  H.  And  therefore  this  shall 
work  DO  discontinuance,  but  shall  enure  only  to  the  re- 
Icsseea  themselves.  And  supposing  it  were  a  disconti- 
Quance^  yet  being  for  the  lives  of  7.  and  H.  only, 
when  they  died,  G.  became  tenant,  in  tail  again,  as  he 
was  before,  because  by  the  deaths  of  the  rekssees  the 
disoHitinuance  is  determined.  (0) 

J.  Bdguy  for  the  defendants  contended  that  the  lease 
and  release  passed  not  only  the  present  but  all  future 

U)  C«Lit.t6s* «.  3»8.  a.    Lit.  s.  6oi.     Giib.  Tan.  lao. 

W  CfcZir.  384.*.  (f)  Dyerj42.t.  (d)  Co. Lit.  A?-''- 

U)  Co,  Lit,  ^^^.  a, 

interest 
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18x5.       interest  of  Gilbert^  or  at  least  that  it  operated  as  a  bar 


Dob 


to  6.  and  snch  as  claimed  under  him,  as  against  those 
tfp^        claiming  under  the  release.    For  the  release  doth  in 
p»tiTw«o».    ^g^  warrant  the  land  to  T.  and  H.  and  thdr  heirs, 
notwithstanding  the  word  heirs  doth  not  immediately 
follow  the  word,  "oxmrant^  because  G.  covenants  for  himself 
aiid  his  hdrs  with  ^  and  H.  and  their  hdrs;  and  if  a 
man  covenant  with  another  and  his  heirs  to  warrant  the  ^ 
land,  this  is  a  warranty  to  the  heirs,  and  they  shall 
vouch.    Therefore  this  being  a  release  with  a  warranty 
to  descend,  ex  concessis  it  worketh  a  disoontinuauce^ 
and  the  son  of  6*  could  not  have  entered  after  G.'s 
death,  but  would  have  been  barred;    the  reason  of 
which  is  for  avoiding  circuity  of  action  (a).    And  whe- 
ther this  warranty  passeth  the  right,  or  may  be  used 
only  by  way  of  rebutter,  is  immaterial  to  the  defendants; 
in  either  case  the  plaintiffs  are  not  entitled,  for  they 
cannot  stand  in  a  better  situation  than  G.  himsel£ 

TTie  Court  having  intimated  an  opinion  that  the  les- 
sors  of  the  plaintiff  were  barred  by  the  release  in  re- 
i^)ect  of  such  part  of  G/s  interest  as  H.  took  under  the 
release^  and  for  which  the  defendants  claimed  to  defend 
under  the  release,  Reader  made  another  point,  viz.  that 
whatever  interest  passed  by  the  release  to  71  and  H. 
passed  to  them  as  joint  tenants  and  not  as  tenants  in 
common  {  consequently  at  the  death  oiH.  living  T.  the 
whole  survived  to  7.,  and  no  part  descended  under  the 
^ease  to  the  defendants. 

And  as  to  this  point  farther  time  was  given  him 
to  qpeaky  until  this   day,   when  he   admitted  that 

(0)  Co.Lii.%6s.ih 

r.aad 
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T.  and  H.  took  as  tenants  in  common,  for  thebfr-        1815. 
bendom  is    <*  to   them,    their  heirs  and  assigns,    as        *^-^ 
taunts  m  common,  and  not  as  jomt  tenants,  to  the  use         t^mtai 
of  diem,  tJlieir  heirs  and  assigns,^  and  although  if  this    ^"»twi.oe. 
had  been  an  use  executed  by  the  statute,  the  conse- 
quence would  be  that  they  were  joint  tenants,  yet  he 
admitted  that  where  the  person  seised  to  the  use  and 
cestui  que  use,  is  the  same,  the  statute  does  not  operate. 
And  for  this  he  cited  Lord  Bacon^  **  that  the  statute 
ought  to  be  expounded,  that  where  the  par^  seised  to 
the  use,  and  the  cestui  que  use  is  one  person,  he  never 
takedi  by  the  statute,  except  there  be  a  direct  impossi- 
bility or  impertinency  for  the  use  to  take  effect  by 
'the common  law."  (a) 

Wherefore  judgment  passed  for  the  defendants. 

(0)  Bac.  Law  Tracts,  359.  %d  edit. 


YouNO  against  Mumby.  2S^tii. 

PASE.    He  plaintiff  declares,  as  rector  of  the  reo-   The  focnsior 

tory  oiGiUing  in  the  bounty  of  York,  agamst  the   "JJiSLT*" 
defendant  as  executor  olPiggM,  the  late  rector,  that  by   ^[^^  ^ 
die  laws  and  customs  of  the  land  of  this  kingdom  of  ^fH^^'^?^*^ 
England,  &c.  rectors  are  bound  to  repair  the  houses,   to  different 
bttOdmgs,  tenements,'  chancels,  and  pews  belonging  to   rectorf . 
their  rectories,  and  to  leave  the  same  well  and  suffi- 
ciently repidred   to  their  successors;  and  in  de&ult 
thereof  then  that  the  executor  or  administrator  of  such         ^ 
rector,  after  his  decease,  is  bound  to  satisfy  the  successor 
sQch  a  sum  as  is  sufficient  for  the  reparation  of  such  of 
the  premises  as  are  left  unrepaired  and  dilapidated,  and 
that  PiggoH  was  seised  in  right  of  his  rectory  of  a  cer- 
tain 


MUMKY, 
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1 3 1 5*        tain  pew  in  the  church,  and  was  bound  to  keep  it  as  well 
""  as  the  chancel  in  repair,  and  that  Piggott  died  seised  of 

t^Mnst         the  rectory,  and  that  the  plaintiif  succeeded;  and  that 
at  the  time  of  Piggoit's  death  the  chancel  of  the  church 
and  the  pew  were  ruinous  and  in  decay  for  want  of  re- 
pair, and  that  the  expence  of  repairing  the  same  would 
amount  to  100/.,  of  which  the  defendant  had  notice, 
yet  the  defendant  hath  refused  to  pay  the  said  1 00/.  &c. 
Plea  in  bar ;  that  heretofore  before  the  commence- 
ment of  this  suit,  to  wit,  in  Trinity  term,  54  G.  3.,  the 
plaintiff  impleaded  the  defendant  as  executor  as  afore- 
said in  this  court  in  a  plea  of  trespass  on  the  case,  setting 
forth  a  declaration  in  the  s^me  form  as  the  above,  for 
want  of  reparation  of  the  rectory  house,  outhouses,  and 
cottages  belonging  to  the  rectory,  and  of  the  gates  and 
hedges  upon  the  glebe  lands,  &c.     And  such  proceed- 
ings were  thereupon  had,  that  afterwards  in  Michaelmas 
term  the  plaintiff  recovered  against  the  defendant  as 
such  executor  280/.  6s.  for  his  damages,  &c.  as  by  tlie 
record,  8cc.     And  tlie  plea  alleges  that  the  same  state  of 
ruin  and  decay  of  the  chancel  and  pew  in  the  declaration 
in  this  action  mentioned,  existed  before  and  at  the  time 
of  the  commencement  of  the  former  action,  and  that 
the  damages  now  sought  to  be  recovered  might  have 
been  included  in   the   former   action,  and   recovered 
therein,  &c. 

Replication,  denying  that  the  damages  sought  to  be 
recovered  in  this  action  were  in  any  manner  included 
in  the  declaration  mentioned  in  the  plea,  nor  were  the 
same  or  any  part  thereof  recovered  in  the  action  men- 
tioned in  the  plea. 
Demurrer.    Joinder. 

Tindd 
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Tindal  in  support  of  the  demurrer  argued  that  a         18 15. 
plaintiff  is  not  at  liberty  to  subdivide  one  entire  cause       - 
of  action,  and  to  bring  so  many  separate  actions  as         against 
there  may  be  consequences  resulting  from  it,  but  that 
he  is  bound  to  include  all  the  consequences  under  one 
action,  and  to  recover  damages  for  them  once  for  all. 
As  if  a  man  recover  in  assault  and  battery,  he  shall  not 
be  allowed  afterwards  to  have  a  new  action  for  the  same 
battery,  though  it  be  for  other  damages,  as  for  a  Iace» 
ravit,  maihem,  &c. ;  but  the  defendant  shall  plead  the 
former  recovery  in  bar,   and  aver  it  to  be  for  the  same 
cause,  and  it  shall  be  a  good  bar,  though  it  be  shewn 
that   the   new   damage   accrued    since    the  first    ac- 
tion  {a\    So  the  plaintiff  shall  not  have  an  action  of 
trespass  for  digging  under  the  foundation  of  his  house, 
per  quod  it  fell,  and  he  lost  all  benefit  and  profit  of  his 
house;  and  another  action  upon  the  case  for  digging  so 
near  his  house  that  it  fell,  and  he  was  compelled  to  quit 
it,  together  with  his  trade,  if  it  appear  that  the  digging 
is  the  same  in  both;  for  the  words,  that  he  lost  all  bene- 
fit and  profit  of  bis  house,  in  the  first  action,  indude 
the  trade  of  his  house,  and  the  damages  for  the  loss  of 
it  (i)  m  the  second.     So  for  the  same  words  the  plaintiff  - 
shall  not  have  a  new  action  by  a  new  interpretatioxi  of 
them(c}.    And  even  where  the  aetion  ia  of  a  higher 
i^atore,  it  shall  be  barred  by  a  recovery  in  an  action  of 
an  inferior  nature^  as  an  aj^ieal  of  maihem  shall  be    . 
Wred  by  an  action  fiur  the  battery  and  woundiiig  (d). 

In  like  nuovaer,  in  the  caae  at  bar,  the  cause  of  aedmi 

« 

(«)  Pef$er  t.  BeaU,  Sa&,  ii. 

(i)  ^irw«/v.jriiu«)f>3X0«.z79.    Per  thret  lattices  «g»iint  J^Mfv 
C.J. 

(0  GardMr  t.  Helvis,  3  Li9. 248. 

{i)  Hnim  ▼.  Lety  4  Rep. 43.    S.  C*  1  Lew,  3x8. 

14         *  being 
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'  ^^*  I'^ng  for  dilapidations  to  the  rectory  by  the  last  incum* 
bent,  for  which  the  plaintiff  has  already  recovered  da- 
mages in  respect  of  several  parts  of  the  rectory,  and  as 
the  damages  to  the  other  parts  might  all  have  been  in- 
cluded in  that  recovery,  he  shall  not  be  permitted  to 
split  the  damages,  and  to  maintain  a  new  action  for  the 
same  cause  by  alleging  a  new  damage.  And  great 
hardship  would  ensue  if  it  were  otherwise,  for  then  the 
Defendant  might  be  harassed  with  as  xpany  actions  as 
there  are  divisible  portions  of  damage,  as  for  the  da- 
mage in  each  room  of  the  house,  or  in  each  acre  of  the 
glebe,  Sec 

Scarlett^  contra,  denied  that  the  former  action  was  for 
the  same  cause  as  the  present,  an  injury  to  the  house 
and  glebe,  being  a  distinct  cause  of  action  from  an  in- 
jury to  the  chancel  and  pew.  And  he  relied  on  Seddon 
V.  Ttilop  (a) ;  Hitchin  v.  CampbdL  {b) 

Lord  Ellekborough  C.  J.  There  seems  to  be  no 
doubt  in  this  case.  If  the  defendant  could  make  out 
that  an  injury  caused  by  dilapidations  was  one  entire 
identical  injury,  forming  precisely  the  same  cause  of 
action  for  every  part  of  it,  then  he  would  be  right  that 
the  plaintiff  could  have  but  one  action  for  it.  3nt  I 
have  not  heard  any  authority  cited  to  that  effect,  nor 
does  it  appear  to  me  that  there  is  any  reason  why  this 
shoidd  be  considered  as  one  entire  cause  of  action  com- 
pounded of  the  several  injuries  sustained  in  the  several 
parts.  They  are  different  and  indqiendent  injuries  in 
reqsect  of  the  diffisrent  parts:  the  injury  from  the  dilflr 

(«)  6  T.  Je.  607.  (h)  4  Si.  Jt.  817.    S.  C.  3  ITiZr.  304. 

pidation 
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pidation  of  the  house  is  one  thing,  that  from  the  dilapi*         1815. 
dation  of  the  chancel  is  another;  and  the  causes  are 
distinct;  the  latter  might  not  be  consummate  at  the  time 
when  the  first  was.     It  seems  to  me  therefore  that  the 
plaintiff  may  maintain  this  action  as  convenience  or 
subsequent  discoveries  enable  him.    It  is  to  be  regretted 
indeed  that  two  actions  shonld  be  necessary,  but  if  what 
has  been  suggested  at  the  bar,  that  the  defendant  would 
not  consent  at  the  trial  of  the  former,  action  to  the  chan- 
cers being  included,  be  correct,  this  second  action  may 
be  laid  to  his  fault. 

Le  Blanc  J.  If  the  omission  to  repair  one  house 
could  be  considered  as  an  emission  to  repair  anothert 
the  defendant's  argument  would  be  iVell ;  but  that  can- 
net  be.  And  as  to  the  hardship,  the  Court  will  always 
interfere  if  they  see  that  the  action  is  brought  for  o^ 
presslon's  sake. 

Batley  J.  In  assault  and  battery  the  injury  is  not 
the  ground  of  action,  according  to  LordHoft(a),  but  the 
measure  of  the  danqages,  which  the  jury  must  be  sup- 
posed to  have  considered  at  the  trial;  the  injurious  act, 
which  is  the  battery,  is  the  ground  of  action. 

Fer  Curiam^  Judgment  for  the  Plaint^ 

{n)  See  Fttttr  1,  Scale,  Satk,  ix. 
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1815. 


May  30th. 

CoTenJint  lies 
by  the  heir, 
upon  a  CO- 
▼enant  made 
to  the  an- 
cestor and  hts 
hcin,  to  whom 
lands  are  con- 
veyed  in  fee  by 
husband  and 
wife,  that  he 
and  his  wife 
will  make  fur- 
ther assurance 
upon  request 
of  the  ancestor 
and  his  heirs  j 
and  the  heir 
may  well  assign 
for  breach,  that 
his  incestor 
requested  the 
husband, that 
he  and  his  wife 
would  levy  a 
fine  to  pass  the 
estate  of  the 
wi(e  legally  to 
him  and  his 
heirs,  which 
they  refused  to 
do  before  their 
decease,  per 
quod  after  the 
death  of  the 
ancestor  th6 
devisee  of  the 
wife  ejected 
the  heir. 


Jones  and  Another  against  King. 

17  RROR  to  reverse  a  jadgment  in  covenant  given  in 
the  Common  Pleas  against  Jpnes  and  Rcniand 
executors  c^  GriffUh  {a).-    The  plaintiff  below  declares 
that  by  indenture  7th  October  ty<)4f  between  one  JVarge 
of  the  first  part,  the  said   Griffkh  and  wife  of  the 
second,  and  one  King  now  deceased  of  the  third,  JVorge 
by  the  direction  of'  GriffUh  and  wife,  in  consideration 
of  300Z.  paid  to  him  by  King  at  their  request,  in  dis^ 
charge  of  a  mortgage,   and  of  855/.  paid  to  them, 
GriffUh  and  wife^  did  bargain,  sell,  assign,  alien,   and 
release,  and  Griffith  and  wife  did  grant,  bargain,  seD, 
alien,    release  and  confirm,   to  Kirtg,  his  heirs  and 
assigns,  a  messuage,  lands,  and  premises,  with  the  ap- 
purtenances, &C  described  in  the  indenture;  habendum 
to  Kingj  his  heirs  and  assigns,  to  the  only  proper  use  and 
bdioof  of  King^  his  hers  and  assigns  for  ever :  and 
Griffith  for  himself  and  wife,  and  for  their  and  each  of 
their  heirs,  executors,  and  administrators,  did  covenant 
with  Kif^i  his  heirs  and  assigns,  that  they  and  their 
heirs,  and  all  and  every  other  person  having  or  lawfiilfy 
claiming,  or  who  should  or  might  at  any  time  there- 
after have  or  lawfully  claim,  any  estate^  title  at  law 
or  in  equity  in  or  to  the  said  messuage^  &c.  or  any 
part,  should  from  time  to  time,  and  at  all  times  there- 
after,  upon  reasonable   request   and   at  the  cost  of 
King^   his  heirs  and  assigns,  make  and  execute  all 
farther  acts  and  conveyances  for  farther  assuring  the 
said  messuage^  &c.  to  the  use  of  Kir^j  his  heirs  and 


{a)  See  5  Taunt*  41 S.    i  Manh.  JL  X07.  S.  C^ 


assigns 
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«issig»s  for  ever,  as  by  King^  his  heirs  or  assigns,  should 
be  reasonably  required,  so  as  such  farther  assurances 
should  contain  no  &rther  warranty  or  covenants  than 
against  the  persons  or  their  heirs,  who  should  make 
the  same,  and  so  as  the  persons  required  to  make  the 
same  should  not  be  compelled  to  travd,  &c.  And  the 
plaintiff  avers  that  King  entered  and  was  seised,  and 
died  seised,  whereby  all  his  estate,  &c.  descended  to  the 
plaintiff,  as  his  son  and  heir,  and  he  became  seised; 
and  the  plaintiff  assigns  for  breach,  that  King  in  his 
lifetime  for  better  assuring  the  said  messuage,  &c. 
requested  QriffUh  that  he  and  hiswife  at  the  cost  of 
King  would  levy  a  fine  to  pass  the  estate  of  the  wife 
legally  to  King  and  his  heirs,  which  they  refused  and 
neglected  to  do  before  their  decease,  by  means  whereof 
afterwards,  and  after  the  death  of  King,  one  J.  Johmouj 
the  devisee  of  the  wife,  by  reason  of  no  such  fine 
having  been  levied,  having  a  lawful  title  to  the  said 
tenements,  &c.  entered  and  lawfully  ejected  the  plaintifl^ 
And  hath  lawfully  kept  and  still  keeps  him  so  ejected^ 
contrary  to  the  covenant  of  Griffith^  Sec. 

And  after  several  pleas  upon  which  issues  were 
joined,  therb  was  a  verdict  for  the  plaintiff  on  all  the 
i^ues,  for  9502*  damages,  and  judgment  thereon.  And 
the  errors  assigned  were^  first,  that  the  declaration 
^d  matters  therein  are  not  sufficient  in  law;  secondly^ 
that  by  the  declaration  it  appears  that  the  covenant 
for  the  non-performance  of  which  this  action  is  brought, 
^^  broken  in  the  life-time  of  the  said  King  deceased, 
for  which  reason  the  action,  if  any,  ought  to  have  been 
Drought  by  and  in  the  name  of  his  personal  represent- 
ative, and  not  in  the  name  of  the  plaintiff;  thirdly,  the 
general  error.    Joinder  in  error. 

Vol,  IV.  O  Scarlett, 


Kin 
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1815.  Scarlett^  in  suppert  of' the  errors,  «ideavoured  to 

■  distinguish  this  case  from  Kingdan  v.  NMle  (a),  where 

nx^tau        covenant  was  held  to  lie  for  the  devisee  of  land  in  fee, 
upon  a  covenant  for  a  good  tide  made  with  the  devisor, 
to  whom  the  land  was  conveyed  in  fee;  first}  because 
that  was  a  covenant  for  a  good  tide  absolutely,  but 
thb  covenant  for  farther  assurance  is  not  absolute  but 
depends  upon  whether  a  request  shall  be  made   by 
Kifig  or  his  heirs,  and  the  plaintiff  has  not  shewn  that 
be  made  any  request,  but  only  that  IGng  did.    And  in 
Middlemore  v.  Goodale  (6),  where  this  action  was  held 
to  lie  for  the  assignee  of  «7.  &  upon  the  like  covenant 
with  J.  S.J  his  heirs  and  assigns,  the  assignee  averred 
that  he  made  a  request.     But  in  this  case,  without  a 
request  by  the  plaintiff  the  breach  is  wholly  with  the 
ancestor,  for  which  his  personal  representative  and  not 
his  heir  shall  have  an  action.     Secondly,  It  is  dis- 
tinguishable from  Kingdom  v.  Nottley  because  that  was 
a  covenant  for  warranty  of  title  upon  a  conveyance  in 
fee;  and  if  a  man  grant  lands  to  another  in  fee  by  such 
conveyance  as  will  pass  a  fee,  and  covenants  that  he 
has  a  tide,  a  fee  passes,  and  the  covenant  which  is  real 
descends  with  the  fee ;  but  it  is  otherwise,  if  by  the 
grant  an  estate  which  is  not  descendible  to  the  heir 
passes,  but  only  a  lesser  estate^  for  then  there  is  nothing 
to  carry  the  covenant  along  with  it  to  the  heir.     And 
therefore  in  this  case,  since  a  fee  did  not  pass  in  the 
lands  by  reason  that  they  were  the  wife's  lands,  and 
there  was  not  any  fine,  but  an  estate  for  the  life  of  the 
hubbaud  only  passed,  which  came  to  the  heir  as  special 

occupant 


IN  THE  FiFTY-FiPTH  Year  OP  GEORGE  III.  191 

occupant  after  the  death  of  his  ancestor,  and  not  by         1815. 
descent^  so  neither  did  this  covenant  descend  to  him. 


Hdroydj  contra,  cited  Fitz.  N.B.  145.  C  <<  that  if  a 
man  covenant  by  deed  to  another  and  his  heirs  to 
iofeoff  him  and  his  heirs  of  the  manor  of  A,  and  will 
not  do  it,  and  he  to  whom  the  covenant  is  made  die^ 
bis  heir  shall  have  a  writ  of  covenant  upon  that  deed.'' 

And  per  Ctanam  that  seems  to  make  an  end  of  this 
case.  For  here  the  puty  professes  to  convey  a  fee 
in  the  lands,  and  covenants  with  the  heir  that  he  will 
do  all  things  necessary  to  assure  the  same,  that  a  fee 
nmy  descend  to  the  heir  if  it  be  not  intercepted  by  the 
ancestor,  and  the  ancestor  has  not  intercepted  it,  and 
the  heir  is  damnified,  inasmuch  as  a  fee  has  not  de- 
scended to  him,  which  it  would  have  done^  if  the  party 
had  fulfilled  his  covenant,  and  performed  the  act 
required. 

Judgment  aiBrmedL 


JONBS 

againsi 
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CASES  IN  TRINITV  TERM 


1815. 


Carstairs  and  Others,  Assignees  of  EasNskKG^ 
TON  anof  Others,  Bankrupts,  ogmMt^rtWH 
and  Others* 


ASSUMPSIT  for  work  and  labouif  done  by   the 
bankrupts  before  tlieir  bankruptcy,  for  money  doe 


Whether* 
commtttioB  of 
one-half  per 

bankingM>  to  the  bankrupts  for   certain   commissions    executed 

^wt>r5ri  *V  ^•^®™  ^^  account   of  the  defendants,    for    oth« 

th*c'u^"  d!!l  money  due  to  the  bankrupts  for  interest  of  money  lent 

pending  upon  and  forbome,  with  the  common  money  counts.     Plea, 

whether  it  may  .  a        1  ^         ,*  -• 

be  ascribed  to  a  nou  assumpsit  At  the  trial  before  Lord  EUenborough 
moneraiion^for  C.  J.  at  the  London  sittings^  after  last  Michaelmas  tenD, 
JSia^^wh""  tlie  case  in  substance  was  thus: 

ther  it  be  a 
colour  for  the 
payment  of  in* 
terest  above  5/. 
per  cent,  upon  a 
loan  of  money* 
and  if  there  be 
a  contrariety  of 
eridence  upon 
that  point,  thi 
Court  will  not 
set  aside  the 
Terdict  and 
grant  a  new 
trial,  although 
the  verdict  be 
against  the 
opinbn  and 
direction  of  the 
iadge  who  tried 
it;  unlets  it 
appears  clearly 
that  the  jury 
have  drawn  an 
erroneous  con- 
clusion. 
In  an  action 
brought  under 
the  Chancel- 
lor's order,  a 

new  trial  maybe  moTed  for  in  the  comt  where  the  action  Is  depending,  though  the  action 
could  not  be  sustained  without  the  aid  of  the  Chancellor's  order. 


Kensington  and  Co.  were  bankers  in  London;  the  de** 
fendants  had  a  house  of  trade  in  London  under  the 
firm  ofSteinf  Smithy  and  Co^  and  also  a  house  of  trade 
at  Edinburgh^  under  the  firm  of  Scott,  Smith,  Stein,  and 
Co.,  there  being  no  such  person  as  Scott,  he  being  dead. 
c**rr*°Vn**t  ^^  the  beginning  of  1803  Kensington  and  Co.  opened  a 
banking  account  with  the  London  house;  and  in  August 
of  the  same  year  they  opened  another  account  with  the 
Scotch  house,  at  the  instance  of  Smith,  wlio  was  the  prin* 
cipal  manager,  under  an  agi*eement  that  they,  Ketisington 
and  Co^  should  allow  the  Scotch  house  to  draw  upon 
them  to  an  extent  not  exceeding  20,000/.  to  be  running  at 
one  time,  taking  a  commission  of  los.,  i.  e.  one-half  per 
cent,  upon  the  amount  of  the  bills  drawn,  and  that  they 
should  not  be  required  to  make  any  advance  of  money. 
The  business  for  which  this  commission  was  said  to  be 


agreed 


Stein. 
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agreed  upon,  was  the  accepting  and  paying  the  bills  of  1815. 
the  SeoicA  house^  taking  charge  of  their  remittances,  ' '- 
and  obtaining  acceptance  and  payment  of  them,  some  figanst 
in  London^  others  in  the  country,  sending  notice  when 
they  were  refiised  acceptance  or  payment,  and  getting 
them  noted,  and  negotiating  their  foreign  bills.  The 
vhole  of  this  business  was  transacted  by  the  direction 
of  Smith  with  the  London  house,  to  which  the  Scotch 
house  also  referred  as  to  their  fiiends  in  Londoriy  and 
Dearly  all  the  funds  that  were  remitted  to  Kensingtott  and 
Co^  on  account  of  the  Scotch  house,  came  through  the 
London  house.  However  the  London  and  Scc^ch  ac- 
coonts  were  kept  distinct  and  by  difiPerent  clerks  during 
the  whole  transaction.  Before  the  opening  of  the 
SaOck  account  Kensington  and  Co.  having  become  much 
in  advance  to  the  London  hous^  refused  several  times  to 
honour  their  dralb,  and  the  London  house  stood  over* 
drawn  for  30,000/.  at  the  first  opening  of  the  Scotch 
account  Afterwards,  and  for  the  first  three  years 
after  the  opening  of  the  Scotch  account,  the  London 
house  continued  overdrawing  and  increasing  the  balance 
against  them,  the  interest  upon  advances  to  them  for 
that  time  amounting  to  nearly  5,000/.,  while  the  Scotch 
house  during  the  same  time  \e^\  Kensin^on  and  Co* 
nearly  free  from  advance^  the  interest  upon  advances 
for  that  time  to  the  Scotch  house  amounting  to  no  more 
than  87/.,  but  the  commission  amounted  to  between 
5,ooo/«  and  6,000/.  This  was  effected  by  means  of  re- 
mittances made  through  the  London  house  to  the  credit 
of  the  Scotch  house,  which  kept  down  the  balance  of  the 
Scotch  house  upon  their  drawing  account  with  Kensington 
and  Co^  but  increased  the  balance  against  the  London 
bquse.  Thus  things  went  on  till  June  1 806,  whena  me* 
O  3  moranduiu 


Stun. 
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1815.        morandum  of  an  agreement  was  made,  which  was  proved 
*~"^        to  have  been  shewn  to  and  corrected  by  one  of  the  part- 

Carstairs  .  1   J  t 

agatut         ners  of  Kensington  and  Co.,  and  which  was  entitled  be- 
tween r.  Smith,  J.  Stein,  R.  Stein,  and  B.  Smith,  of 
Fenchtirch-street,  in  the  city  of  London,  merchants  and 
partners,  carrying  on  business  under  the  firm  of  Stein, 
Smit/i,  and  Co,,  and  also  carrying  on  business  at  Edin^ 
burgh  under  the  firm  of  Scott,  Smith,  Stein,  and  Co.  of 
the  one  port,   and  Kensington  and  Co»  of  the  other, 
for  the  depositing  with  them,   K»  and  Co.,    certain 
~  securities  for  the   payment  of  all  present  and  fiiture 
advances  and  interest,  &c.  made  by  them  to  the  firm  of 
Stein,  Smith,  and  Co.,  or  of  Scott,  Smith,  Stein,  and  Co. 
And  in  this  memorandum  it  was  recited  that  Smith 
and  his  said  partners  had  for  some  time  past  kept  ac- 
counts with  Kensington  and  Co.  as  their  bankers,  imder 
the  firms  of  Stein,  Smith,  and  Co.,  and  o(  Scott,  Smith, 
Stein,  and  Co.,  and  that  they  had  applied  and  might  have 
occasion  again  to  apply  to  Kensington  and  Co.  for  dis- 
counts and  advances,  &c.     After  this  Kensington  and 
Co.  went  on  dealing  with  both  firms  until  Jufy  18 12, 
when  in  consequence  of  the  magnitude  of  their  ad- 
vances they  were  obliged  to  stop  payment,  and  a  com- 
mission of  bankruptcy  issued  against  them,  and  soon  af- 
terwards a  commission  issued  against  both  firms  of  Stein, 
Smith,  and  Co.    The  balance  claimed  to  be  due  firom 
the  Scotch  house  to  Kensington  and  Co.  at  the  time  of 
their  bankruptcy  amounted   to    314,581/.  35.  6^^.,    of 
which  the  sum  of  53,000/.  was  for  commission,  and 
from  the  London  house  to  54,448/.  155.  ^d.     These 
balances  were  reduced  by  counter  claims  on  the  part  of 
Smith,  Stein,  and  Co.  to  29i,oo6/»,  for  which  this  action 
was  by  tlic  direction  of  the  Court  of  Chancery  brought 

against 
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against  the  defendants.     There  was  a  contrariety  of  evi-        1815. 


Carstairs 


dence  as  to  the  nature  of  this  commission  of  one-half  per 
cent,  and  its  reasonableness  in  respect  of  trouble,  &c.  agcinu 
upon  a  banking  account,  many  of  the  witnesses  statuig 
that  the  accustomed  charge  for  commission  upon  a  bank- 
ing account,  never  exceeded  one-fourth  per  cent.  Lord 
EUenborofigh  C.  J.  directed  the  jury  upon  the  evidence, 
that  if  the  commission  could  be  fairly  set  to  the  ac- 
count of  trouble  and  inconvenience^  it  was  not  usurious ; 
otiierwise  if  the  commission  overstepped  the  bona  fide 
trouble,  and  was  mixed  with  an  advance  of  money  in 
01-der  to  effect  an  inducement  for  such  advance  from 
time  to  time.  And  His  Lordsliip  inclined  in  his  chai^ 
to  the  jury,  to  the  conclusion,  that  this  commission 
was  under. the  circumstances  usurious;  but  left  that 
question  upon  the  evidence  to  the  jui*y;  and  the  jury 
found  for  the  plaintiffs. 

In  Hilary  term  T7ie  Attomey^General  moved  for  a 
new  trial,  upon  the  ground  that  this  was  a  verdict  con* 
trary  to  evidence  and  the  direction  of  the  Judge.  But 
the  Court  doubted,  whether  as  this  was  an  action  com- 
menced against  the  defendants,  by  order  of  the  Court 
of  Chancery,  and  which  could  not  have  been  sustained 
bat  that  the  order  restrained  the  defendants  from  set- 
ting up  their  bankruptcy,' this  motion  ought  not  to 
have  been  made,  as  in  a  feigned  issue,  before  the  Lord  ^ 
Chancellor ;  and  so  they  directed  that  application  should 
first  be  made  to  His  Lordship,  if  he  should  think  fit  to 
entertain  the  motion.  Whereupon  the  Attorny-Ge- 
nerd  left  the  Court,  and  returning  soon  afterwards, 
stated  that  he  had  applied  to  the  Lord  Chancellor, 
mentioning  to  him  what  had  taken  place  here,  and  that 
O  4  His 


Stcin. 
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1815.  His  Lordship  said,  it  was  the  constant  rule  of  the  Cocnrt 
—  of  Chancery,  when  it  directs  an  action,  not  to  consider 
against  ^^  ^s  having  been  tried,  unless  the  Court  in  whidi  it  is 
depending  is  satisfied  with  the  verdict,  and  although 
the  parties  might  not  be  able  to  stand  in  court  without 
the  aid  of  the  Court  of  Chancery,  yet  that  makes  no 
difierenoe,  the  rule  being  that  so  long  as  there  remains 
any  thing  to  be  done  to  make  the  verdict  satisfactory  to 
the  Court,  the  eaose  has  not  been  tried.  Whereupon 
a  rule  nisi  was  granted,  and  cause  was  shewn,  partly  in 
the  last  term,  and  partly  in  this* 

Tappingf  Dauncet/y  Ahbottj  and  Ric/iarcbsany  who 
shewed  cause^  argued,  that  in  the  judgment  of  £^ir  C.  J* 
and  Rooke  J.  in  Hammett  v.  Yea  (a),  the  questios, 
whedier  usury  or  not,  was  a  question  of  fiict  for  the 
consideration  of  a  jury,  which  must  always  be  collected 
from  the  whole  transaction,  and  cannot  be  determined 
upon  any  particular  fact  as  constituting  usury,  until  all 
the  circumstai^ces  have  been  taken  into  consideration. 
And  therefore  where  money  is  advanced  under  parti* 
cular  circumstances,  a  man  may  be  warranted  in  re- 
ceiving more  than  5  per  cent*  as  for  expoice^  risk,  and 
trouble.  For  in  order  to  constitute  usuiy  th^e  must 
be  a  corrupt  contract,  a  loan,  and  forbearance  (d);  and 
putting  a  loan  out  of  the  case,  a  banker  may,  if  he 
please,  traffic  with  his  credit,  and  receive  a  price  for 
lending  his  acceptance^  without  incurring  the  guilt  of 
usury  (c).  And  in  Curtis  and  others,  assignees  of 
Gibson  v.  Uveseyj  London  sittings  after  Hilary  term 

(a)  t  B.dc  P.  144. 

(*)  Ucfd  w.  HrniUms,  3  Wih.  a6x.  S.  C  a  -»/.  R.  791. 
(c)  Per  Eyre  C.  J^  in  Hammett  ▼.  Tftf,  x  S.dc  P.  153.    SarcJiy  t. 
Walmeslej,  4  East,  SS*  Mestermtm  ▼.  Cvwrie^  3  Ctrnipi.  iV.  JP»  C.  488. 

1790, 


Si  SIN. 
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1790,  which  was  an  acticm  brought  by  order  of  the         1815. 

Chancellor  to  try  a  question  of  usury,  and  was  in  the         

same  lonn  as  the  present  action,  for  money  due  for  com*  agaimt 
mission  and  interest,  &c.,  it  appeared  that  Gibswi  and 
Co.  bankers  in  London^  opened  a  banking  account  with 
the  defendants'  house  of  trade  in  Manchester^  upon  an 
agreement  that  they  should  receive  5  per  cent,  besides 
interest  on  ail  monies  paid  and  advanced  by  them,  llic 
defendants  had  also  another  house  of  trade  in  London^ 
and  the  bills  drawn  by  them  upon  the  Gibsons  were  dated 
and  signed  at  Manchestery  but  were  filled  up  in  London^ 
and  carried  from  the  London  house  to  the  Qibsonsy  and 
were  payable  in  London^  and  the  lett&'s  of  advice  were 
dated  London^  and  also  sent  to  the  Gibsons  from  the  Lopi^ 
don  house.  And  evidence  was  given  to  shew  that  this  was 
opened  as  a  country  account,  by  way  of  getting  a  com- 
nuadon  upon  what  was  in  reality  a  town  account.  But  It 
was  ruled  by  Lord  Ketyon  that  commission  was  lawful ; 
and  he  said  the  only  question  was,  whether  it  was  reserved 
as  a  colour  for  usury  upon  a  loan  of  money,  or  for 
trouble.  Tliat  for  trouble  in  transacting  money  nego- 
tiations a  banker  may  aa  well  receive  a  commission  as  a 
factor  may  for  trouble  in  making  sales,  &c.  So  in  the 
case  at  bar  the  question  was  for  the  jury,  whether, 
under  all  the  circumstances,  this  was  a  colour  for  re- 
serving more  than  5  per  cent,  upon  a  loan  of  money,  or 
fer  trouble  &c    And  the  jury  have  determined  it. 

Nor  is  it  a  matter  of  course  to  grant  a  new  trial,  be- 
cause in  the  opinion  of  the  judge  who  tried  it  the  verdict 
is  against  the  weight  of  evidence.  If  the  Court  see  that 
justice  and  equity  have  been  doue  (a),  or  that  it  is  a 

(tf)  Dnchesi'of  MMxarineU  case,  a  Salh  64^  Burton  ▼.  Tbompscn, 
a  Jkm,  665.  Cam4e»  v.  Cowley,  i  M  Jt  418.  Jijlctt  w.  Lowe^  %  BL  R. 
iMi.  GoslU  r,  iViUockt  %  IViU.  304.  EdmmoM  ▼.  Mscb<ll,  %  T.  A.  5* 
C$g  r.  latcbht  IB.&P.  338. 

bard 
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hard  action  (a)i  or  that  there  is  a  contrariety  of  evi- 
dence (ft),  it  is  not  their  habit  to  grant  a  new  trial,  al- 
againsi  though  the  verdict  be  contrary  to  evidence^  or  in  the 
opinion  of  the  judge  who  tried  it  against  the  weight  of 
evidence.  And  that  the  verdict  here  is  plainly  with 
the  justice  and  equity  of  the  case^  there  can  be  little 
doubt 

The  Attomof-Geticral^  Parky  Scarleit,  and  F.  /W- 
lock,  contra,  admitted  that  it  was  in  general  true^  that 
where  the  verdict  is  founded  purely  upon  a  question  of 
fact,  and  where  there  is  conflicting  evidence,  the  Ck>urt 
will  not  grant  a  new  trial,  although  the  inclination  of 
the  judge  who  tried  it  may  be  against  the  verdict*  Yet 
they  said  there  were  exceptions  to  that  rule ;  as  if  the 
verdict  be  manifesthf  against  the  weight  of  evidence ;  or 
if  from  the  intricacy  or  bulk  of  the  evidence  there  is 
reasonable  doubt  whether  it  was  thoroughly  under- 
stood. And  several  of  tlie  cases  cited  contra  were  be- 
fore the  practice  of  granting  new  trials  had  become  so 
general  as  now,  or  was  so  well  understood,  particularly 
the  Duchess  of  Mazarines  case^  which,  however  it 
might  be  considered  in  Cox  v.  KUchin  as  a  leading  de^ 
dsion  upon  the  subject,  does  not  seem  to  have  been 
acted  upon  by  t^e  Court,  for  they  decided  upon  a  dif- 
ferent point.  And  if  the  verdict  include  a  legal  con- 
sequence as  well  as  a  proposition  of  fact,  and  in  draw- 
ing this  consequence  the  jury  mistake,  and  infer  con- 
trary to  law  (c),  then  it  is  absolutely  necessary  to 
justice,  and  the  Court  does,  interpose  to  grant  a  new 

(a)  Smith  ▼.  Frampton,  i  Ld.  ^.77,  6s.  S.  C    Salk,  644. 

{b)  Francis  v.  JBaker,  Bac.  Ahr,  Trial,  L.  4.    Swaitt  v.  HaJl,  j  fVils.  45. 

(c)  Per  Ld.  Matisf.,  i  Burr.  393. 

trial. 
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trial.  Now  in  this  case  the  jury  have  taken  upon  them  1815* 
to  decide,  without  any  proof  that  such  was  the  usage  of  ^  "7T" 
the  trade,  which  was  a  fact  proved  in  Floyei^  v.  £1/-  ^^mmt 
vards  (fl),  or  rather  against  such  proof,  that  this  com- 
mission of  one-half  per  cent  may  lawfully  be  taken  by 
bankers;  this  being  the  first  time  that  such  a  rate  of 
commission  as  the  present  has  been  set  up,  the  former 
coses  going  no  farther  than  one-fourth  per  cent,  (i) 

Lord  Ellenborough  C.  J.  observed  that  the  question 
came  to  this,  whether  the  commission  could  be  con- 
sidered as  a  reasonable  charge  for  trouble ;  for  there  was 
no  rule  of  law  that  it  shall  not  exceed  one-fourth  per  cent, 
though  the  former  cases  turned  upon  a  commission  at 
that  rate.  That  as  this  case  in  point  of  amount,  and 
in  some  measure  of  principle,  was  of  great  conse- 
quence, the  Court  would  consider  it 

Cur.  adv.  vtdt. 

Lord  Ellenborough  C.  J,  on  this  day  delivered  ^ 
the  judgment  of  the  Court.  The  question  before  us  is 
not  whether  the  verdict  given  in  this  case  is  such  as  wc 
should  ourselves  have  given,  but  whether  having  been 
given  by  a  jury,  to  whom  the  whole  case  was  fully  left 
in  point  of  fact,  and  to  whom  the  law  upon  thtf  subject 
was  distinctly  stated,  it  ought  upon  the  grounds  of 
argument  suggested  to  us,  to  be  now  set  aside  and  a 
new  trial  granted.  We  cannot  discover  any  question 
of  law  upon  which  the  jury  were  misdirected,  or  (being 
directed  as  they  were)  upon  which  they  have  come  to 
an  erroneous  conclusion.     AH  the  questions  which  this 

{a)  CoTvp,  itz, 

[h)  Winch  V.  /i-ffff,  2  7*.  ^.  52.  n.     Master maH  v.  Cowrie,  3  Cumfh, 
-V.  A  C.  488. 

case 
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1815.         case  presented  for  their  immediate  consideration^  were 
-  questions  properly  of  fact,  upon  which,  and  upon   the 

as^insi         credit  due  to  the  several  witnesses  by  whom  the  testis 
mony  was  given,  it  was  their  peculiar  province  to  decide. 
As  far  as  in  the  evidence  which  has  been  reported,  any 
contradiction  is  to  be  found,  the  jury  must  (in  this 
as  in  $11  other  cases)  be  presumed  to  have  given  creclit 
to  such  of  the  witnesses  as  were  best  entitled  to  belie^- 
unless  tlie  contrary  should  distinctly  i&ppear  to  have 
been  the  case;  and  as  to  their  deduction  firom  the 
whole  of  the  testimony,  it  ought  in  general  to  havQ 
effect  given  to  it,  unless  it  appears  clear  that  the  jury 
have  drawn  an   erroneous  conclusion.      The    Court 
in  granting  new  trials  does  not  interfere,  unless  to 
remedy  some  manifest  abuse,  or  to  correct  some  manifest 
error  in  law  or.  fact.     The  principal  question  has  been, 
whether  the  one-half  per  cent,  agreed  to  be  charged  for 
commission  in  this  case,  is  clearly  referable  to  an  usuri- 
ous contract  between  the  parties  for  the  payment  of 
interest  above  5  per  cent,  upon  a  loan  of  money,  or 
whether  it  may  not  be  referred  to  an  agreed  measure  of 
remuneration,  justly  demandable  for  trouble  and  ex*^ 
pence  incurred  in  the  accepting  and  n^ociating  bills 
remitted  to  and  drawn  upon  them,  and  in  the  doing 
such  other  business  as  is  stated  to  have  been  done  by 
the  Kensingtons  for  the  houses,  or  ratlier  for  the  houee, 
of  the  defendants,  under  its  diflerent  names  and  de- 
scriptions.    It  must  I  think  be  taken  that  in  the  year 
1 806,  at  least,  the  Kensingtons  knew  that  the  two  ];iouse& 
consisted  of  the  same  individuals  as  part;ne^  9nd  of  na 
others,  and  that  iurther  advances  were  then  expected 
and  intended  to  be  made  to  them  by  the  Kensingtons  at 
the  formerly  agreed  rate  of  commission,  viz.  of  one^half 
per  cent,  and  that  such  advances  were  continued  to  be 

made 


1»  TkE  ftFTY-FtPTH  VkAR  OF  GEOllGE  IIL  20 1 


taade  to  them  accordingly,  down  to  the  period  of  their         1815. 

Iaxs- 
Sti 


respective  faihires.     Commission  cannot  be  added  to         " 
the  amount  of  legal  interest  for  the  purpose  oi  inducing        ^^ahst 


a  loan  of  money  to  be  made,  and  of  recompensing  it 
afterwards  when  made.     All  commission,  where  a  loan 
of  money  exists,  must  be  ascribed  to  and  considered  as 
an  excess  beyond  legal  interest,  unless  as  far  as  it  is 
ascribable  to  trouble  and  expence  bona  fide  incurred, 
in  the  course  of  the  business  transacted  by  the  persons 
to  whom  such  commission  is  paid ;  but  whether  any 
thing,  and  how  much,  is  justly  ascribable  to  this  latter 
tcooimt,  viz.  that  of  trouble  and  expence^  is  always  a 
qaestion  for  the  jury,  who  must,  upon  a  view  of  all  the 
facts,  exercise  a  sound  judgment  thereupon.     There 
has  been  much  contrary  evidence  given  upon  this  sub* 
ject,  particularly  as  to  the  question  of  commission  pro- 
periy  demandable  for  this  description  of  trouble  and 
eipence;  and  in  order  to  set  aside  this  verdict,  we 
ought  clearly  to  see  that  the  jury  have  disbelieved  what 
they  ought  to  have  believed  on  this  head,  or  have 
believed  what  they  ought  to  have  disbelieved ;  and  that 
thej,  in  consequence,  have  erroneously  considered  a 
larger  amount  of  commission  for  trouble  and  expence 
as  allowable  in  this  case,  than  could  fairly  be  allowed. 
This,  upon  the  fullest  consideration  of  the  evidence,  we 
cannot  distinctly  see  to  have  been  the  case.     That 
there  are  circumstances  in  this  case  strongly  pregnant 
of  suspicion,  and  which  lead  to  a  conclusion  different 
from  that  which  the  jury  have  drawn,  cannot  be  denied : 
a  striking  circumstance  of  this  kind  is,  that  after  an 
agreement  made  by  the  Sleifis  at  a  period  of  great 
pecuniary  pressure  in  tlicir  afiairs,  when  advances  were 
most  necessary  to  them,  by  which  agreement  it  had 

been 
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1815.  been  stipulated  in  terms  that  the  bankiog>house  of  the 
•"""•  Kensingtons  should  be  kept  from  advance  in  every 
jiaintt  respect,  they,  the  Kensingtons^  did  nevertheless  almost 
immediately  become  in  advance  for  them ;  and  though 
the  interest  paid  by  the  country  and  Scotch  house^  as  it 
is  called,  on  such  advances,  was  so  contrived  as  not  to 
amount  to  more  than  87/.  in  the  first  three  years,  yet 
the  interest  on  advances  during  the  same  period  to  the 
London  house  amounted  to  5000/.  and  tlie  commission 
to  about  the  same  sum.  There  is  likewise  a  very 
suspicious  machinery  in  the  constitution  of  two  houses, 
(under  different  firms,  but  consisting  of  precisely  the 
same  individuals,)  as  well  as  in  the  substance  of  the 
dealings  with  them,  formed,  as  it  is  said,  on  the  basis  of 
there  being  no  advance  to  be  made  by  the  Ketisingtotis, 
whereas  an  advance,  which  commenced  almost  imme- 
diately, continued  in  an  increased  and  increasing  pro- 
portion, down  to  tlie  respective  failures  of  the  different 
parties.  These  circumstances  certainly  laid  a  found- 
ation for  suspecting  that  the  high  rate  of  commission 
contracted  for  was  a  colour  for  usury  upon  loans  which 
were  stipulated  not  to  be  required,  but  which  were  ki 
fact  required,  and  made  from  the  beginning  to  the  end 
of  this  business.  But  this  question,  i.  e.  whether  colour 
or  not,  was  a  question  for  the  consideration  of  the  jury, 
and  to  their  consideration  it  was  fiiUy  left,  with  a  strong 
intimation  of  opinion  on  the  part  of  the  judge,  that  the 
transaction  was  colourable,  and  the  commission  of 
course  usurious.  The  jury  have  drawn  a  different 
conclusion,  and  which  conclusion,  upon  the  view  they  . 
might  entertain  of  the  facts,  they  were  at  liberty  to 
draw ;  and  they  having  done  so,  for  the  reasons  alr^y 
stated,  we  do  not  feel  ourselves,  as  a  court  of  law^  and 
4  acting 
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acting  according  to  the  rules  by  which  courts  of  law  18 15. 

are  usually  governed  in  similar  cases,  at  liberty  to  set  — — 

.  -     ,              1-            1                                .1  Carstairs 

aside  that  verdict  and  grant  a  new  trial.  aiahu 


Rule  discharged. 


Stun. 


The  King  against  Commerell  and  Ellis.       Weintsittf, 

May  3 1st. 

nPHE  inhabitants  of  the  parish  of  Slinfold,  in  the   The  secsions 
county  of  Sussex^  were  p];esentcd  by  A.  and  J3.  the   parish  it  ac- 
coDstables  of  the  hiindred,  for  not  repairing  a  carriage   ^h^lriaf S?an 
road,  which  presentment  was  afterwards  turned  into  an   »nd«*"«n5  ^^' 

^  not  repairing; 

indictment  at  the  Quarter  Sessions,  and  the  names  of  a  highway,  may 
.-_.,-_  _        .  ^T    -       *^y  ^^^^  ^^^" 

A  and  B.  indorsed  thereon  as  the  witnesses.    Notice  award  C.  and 

was  given  by  the  parish  that  they  would  appear  and  to  the  parish, 

plead  not  guilty,  and  try  at  the  next  sessions,  which  n,*Jj,^"^f  J}]^ 

notice  was  entitled  "  The  King,  on  the  prosecution  of  ""^  j^' J*  ?°'^ 

A.  and  A,*'  &c  and  was  signed  "  D.  &,  solicitor  for  the  the  indictment, 

parish  of  Slinfoldy**  and  was  directed  to  the  clerk  of  the  the  indictment 

peace  and  to  A»  and  B.     Notice  was  also  given  by  the  prcMntment  of 

defendant  Ellis  to  the  surveyors  of  the  parish  to  pro-  ^blM,  wh^osc" 

dace  their  accounts,  &c.  at  the  trial,  on  the  part  of  the  "h\"^"tm°ent- 

prosecution,    which  notice  was  signed  "  Jf.  JBtfw,  so-  and « is  enough 

licitor  for  the  prosecution."     Afterwards  at  the  said  intituled  as  in 

/.,.,,.  1  J      1      1   J    '^^*  prosecution 

sessions  one  of  the  mhabitants  appeared,  and  pleaded  of  c.  and  £,, 

not  guilty  to  the  indictment,  and  it  was  tried,  and  the  \ng  further^hat 

parish  were  acquitted,  whereupon  the  sessions  made  an  proMcutori;* 

order,  entitled  «  The  Kinir,  on  the  prosecution  of  Wi  n«thcr  necdit 

'  o'  r  appear  on  ihc 

Cmmerell  and  H.  Ellisj  axrainst  the  inhabitants  of  the  f«cc  of  the 
parish  of  Sltnfoldy^    whereby  *<  the   Court  awarded   indictment  was 

tried,  if  that 
appear  by  the  record  of  the  proceedings ;  and  the  order  is  good  in  form  if  it  be  for  the 
payment  of  the  costs  to  the  solicitor  of  the  parish. 

and 
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1815.        and  ordered  the  said  W.  C.  and  H.  E.  to  pay  to  D.  S. 
'         the  solicitor  for  the  above  defendants  in  the  said  pro- 

Thc  Kino  1        .     •• 

agetinu        secution,  24/.  6s.  lid*  as  and  for  their  costs  therein* 
The  bill  of  costs  was  entitled  as  in  the  prosecution  of 
Commerell  and  Ellis* 

And  all  this  now  appearing  upon  the  return  to  a  cer- 
tiorari, Courthope  in  support  of  the  order  of  sessions^ 
adverted^  1st,  to  an  objection  that  had  been  made  to 
the  order,  at  a  former  time  wherl  a  part  of  the  pro- 
ceedings only  was  before  the  Court,  viz«  that  it  did 
not  appear  upon  the  face  of  the  order  that  a  trial  had 
been  had ;  to  which  the  Court,  he  said,  at  that  time 
answered  that  if  It  appeared  upon  the  record  of  the 
indictment,  &c.  that  would  be  sufficient;  whereupon  a 
certiorari  went  to  remove  the  record.  And  nowlie  ob- 
served the  record  did  set  forth  that  there  hod  been  a 
trial,  and  that  the  parish  were  acquitted,  idly.  As  to 
the  objection  that  Commerell  and  Ellis  are  not  shewn  to 
be  the  prosecutors,  but  are  only  so  called  in  the  title 
of  the  order.  The  stat.  13  G.  3.  c  78.  s.  64.,  which 
enables  the  court  to  award  costs  to  the  prosecutor  or 
person  indicted,  does  not  prescribe  the  form  in  which 
they  shall  be  awarded ;  and  so  hi  Rex  v.  Inhabitants  of 
Clifton  (a),  it  was  holden  that  the  judge  at  the  trial 
indorsing  that  the  defence  was  frivolous,  was  in 
efiect  awarding  costs  to  the  prosecutor.  And  if  it  were 
necessary  to  the  well  making  an  order  upon  the  prose- 
cutors for  payment  of  costs,  to  shew  that  they  were 
really  prosecutors,  the  consequence  would  be  tlmt  the 
justices  must  set  out  the  whole  evidence  relating  to  that 
matter,  which  would  introduce  great  length  and  incon- 
venience in  the  proceedings.  3dly,.  As  to  the  objection 
that  the  costs  arc  awarded  to  D.  5.,  and  not  to  the  in- 

(«)  6  r.  R.  344- 

I  habitants 
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habitants  of  Slinfcldy  the  antwer  is  that  the  inhabitants         1815* 
as  an  ag^egate   body  are  incapable  of   having  the        

,  -  -  The  Kino 

CX)St8  paid  to  them.  agatmt 

COMMERELI. 

TfOyly  contra,  olgected  that  not  only  was  it  not 
shewn  that  C  and  JS.  were  prosecutors,  but  their  being 
prosecutors  was  negatived,  because  it  appears  that  it 
was  the  constables  who  made  the  presentment,  and 
whose  names  were  afterwards  indorsed  upon  the  indict- 
ment, and  the  parish  have  treated  them  as  prosecutors 
by  naming  them  such,  and  directing  to  them,  and 
giving  them  a  notice;  after  which  they  cannot  turn 
round. and  name  other  persons  prosecutors  in  their  bill 
of  costs.  Neither  can  the  sessions  look  beyond  the 
record  for  the  prosecutor,  for  the  law  has  defined  who 
the  prosecutor  is,  viz.  the  person  who  prefers  the  in- 
dictmait  and  goes  before  the  grand  jury ;  and  therefore 
there  is  no  necessity  for  any  farther  inquiry ;  and  if 
there  were,  the  sessions  have  not  such  a  latitude  of  dis- 
cretion as  to  be  authorized  to  determine  that  a  party 
ims  mad<»  himself  prosecutor  by  giving  a  notice  to  pro- 
duce book^,  &c.  2dly,  The  order  for  payment  of  costs 
is  ill,  because  it  directs  them  to  be  paid  to  the  solicitor 
and  not  to  the  parish,  whereas  the  statute  from  which 
alone  the  sessions  have  authority  to  award  costs,  di« 
rects  that  they  shall  award  them  to  ^^jpet$on  indicted^ 
And  though  it  may  be  true  that  here  the  costs  could 
not  be  pdd  to  the  parish  at  large^  and  therefore  pos- 
sibly the  order  might  be  well  executed  by  payment  to 
their  authorized  agent  or  solicitor,  yet  that  is  no  ar- 
gument against  making  the  order  in  the  form  prescribed 
by  the  act;  for  as  well  might  it  be  argued  that  a  parish 
cannot  be  indicted,  because  the  parish  at  large  cannot 

Vou  IV.  P  appear. 
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1815,        appear,  but  must  appear  by  some  indrndu^  represent- 

J~~        ing  it ;  yet  it  is  the  constant  practice  that  the  indictment 

a^atMst        is  in  form  aminst  the  parish,  and  so  is  the  precept  or 

COMMERILL.  ,         . 

distringas  against  them.  And  in  civil  actions,  in  which 
attomies  are  the  recognized  agents  for  the  parties,  and 
whose  names  are  entered  on  the  record,  it  is  never  the 
practice  for  the  Court  to  award  costs  to  be  paid  to  the 
attorney,  but  only  to  the  parties  themselves ;  and  it 
would  be  ill  so  to  do;  a  fortiori  the  sessions  shall  not 
do  it,  to  whom  an  attorney  is  neither  known  as  an  au- 
thorized agent,  nor  is  his  name  entered  on  the  record. 

Lord  Ellemborough  C.  J.  As  to  the  last  point,  the 
sessions  have  adopted  the  only  practicable  construction 
which  the  aCt  affords.  For  you  must  needs  get  rid  of 
the  letter  of  the  act,  because  the  letter  is  impracticable 
and  cannot  be  followed ;  for  you  cannot  deliver  capita'- 
tim  to  each  individual  composing  the  inhabitants  of  the 
parish  his  quota  of  the  costs.  The  argument  however 
is,  that,  for  the  sake  of  the  impracticable  letter  of  the 
act,  we  must  reject  a  practicable  form.  Perhaps  this 
order  might  have  been  as  well  if  it  had  awarded  costs 
to  the  parish  to  be  paid  to  their  solicitor;  but  by  ana- 
logy to  legal  proceedings  in  the  superior  courts,  where 
the  attorney  is  the  authorized  person  to  receive  the 
debt  and  costs,  the  justices  have  at  once  ordered  the 
costs  to  be  paid  to  the  solicitor,  as  to  the  person  pro- 
bably who  made  the  disbursements  on  account  of  the 
parish.  They  order  them  to  be  paid  to  the  only  per- 
son of  whom  they  have  notice,  except  the  person  who 
pleaded  to  the  indictment  If  any  exception  had  been 
made  at  the  time  to  the  solicitor's  being  appointed  to  | 
receive  the  money,  that  might  have  formed  a  very  fit    .     | 

subject         j 
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subject  of  deliberation  for  the  sessions;  but  in  the  ab-         1815. 
sence  of  any  other  authority  superseding  the  authority  ' 

of  the  solicitor,  I  think  the  solicitor  y^ho  gave  the  no-  against 
tice  for  the  parish,  and  made  the  disbursements,  was  Commerxix, 
properly  enough  the  person  to  whom  the  justices  might 
direct  the  costs  to  be  paid.  As  to  the  other  point, 
whether  the  persons  by  whom  the  costs  are  directed  to 
he  paid  were  the  prosecutors,  in  many  cases  it  is  not  a 
matter  of  certainty  who  the  prosecutor  is ;  on  the  con- 
trary, it  may  be  a  very  nice  and  intricate  question ;  for 
we  know  that  in  an  action  for  a  malicious  prosecution, 
if  the  prosecutor  be  kept  out  of  sight,  it  sometimes  be- 
comes a  point  of  very  subtle  evidence  to  determine. 
But  id  certnm  ^est  quod  certum  reddi  potest,  and  it  is  a 
<]uestiQn  to  be  ascertained  by  inquiry  and  evidence. 
And  here  the  sessions  upon  inquiry  have  found  who  is 
the- prosecutor,  which,  as  it  must  very  often  be  uncer- 
tain where  there  are  more  names  than  one  on  the  back 
of  the  indictment,  must  always  be  incidentally  the  busi- 
ness of  the  sessions  to  inquire  of  and  to  decide.  It  is  some- 
times the  business  of  this  court  to  make  that  inquiry, 
as  in  Bex  v.  Incledon  (a),  one  question  before  the  court 
was,  whether  Sir  Jf.  Chichester  was  the  prosecutor.  So 
in  this  case  the  sessions  have  found  th^se  defendants 
were  the  prosecutors,  and  this  court  will  not  interfere 
with  that  decision,  unless  it  appeared  that  the  sessions 
liad  corruptly  or  improperly  so  found,  which  wt)uld 
then  be  a  proceeding  of  a  different  nature  from  the 
present.  We  must  presume  that  the  sessions  have  done 
right  in  fixing  these  persons  with  the  character  of  pro- 
secutors luxording  to  competent  evidence  before  them. 

(a)  Ante^  Tol.  i.  a68. 

P  2  Le  Blanc 


■COMMBUBLL. 
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1815.  Le  Blanc  J.     Both  questions  arise  upon  the  stat* 

.  13  Geo.  3.  c.  78.  s.  64.,  which  enacts,  "  tliat  it  shall 

The  Kiko  , 

ngainst  and  may  be  lawful  for  the  court  before  whom  any  m- 
dictment  or  presentment  shall  be  tried,  to  award  costs 
to  the  prosecutor,  or  to  the  person  indicted  or  prose- 
cuted,**  vesting  in  the  court  before  whom  the  indictment 
is  tried  this  authority.  In  order,  therefore,  to  exercise 
this  authority,  tlie  court  must  determine  who  the  pro- 
secutor is.  And  here  the  sessions  have  awarded  costs 
against  these  two  persons  expressly  as  prosecutors; 
therefore  the  court,  in  whom  the  authority  is  vested, 
have  determined  that  they  are  the  prosecutors.  They 
have  also  awarded  the  costs  to  be  paid  by  them  to  D.  & 
the  solicitor  for  the  parish,  the  defendants  in  the  prose- 
cution. The  words  of  the  act  are^  **  that  they  shall 
award  costs  to  the  person  indicted  or  presented."  And 
T10  objection  is  now  made  by  the  parish,  or  appears  to 
have  been  made  by  them  at  the  sessions,  to  the  award- 
ing the  costs  to  be  paid  to  this  person  as  their  solicitor; 
but  we  must  take  it,  for  they  are  supposed  to  be  present 
in  court,  that  they  consented  to  the  order's  being  so 
mtide.  Therefore  I  cannot  help  thinking  that  it  satisfies 
the  words  of  the  act,  where  we  find  the  order  directs 
the  costs  to  be  paid  to  a  person  acting  as  agent  to  the 
parish  indicted,  and  with  their  consent. 

Bavley  J.  It  is  always  matter  to  be  determined  by 
inquiry  whether  a  person  is  or  is  not  the  prosecutor. 
It  does  not  necessarily  follow  that  he  whose  name  is  on 
the  back  of  the  indictment  must  be  the  prosecutor; 
neither  in  Rex  v.  Smith  (a),  nor  in  Rex  v.  KetOemorth  (&), 
was  the  prosecutor's  name  upon  the  indictment.    If 

these 
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these  persons  might  have  become  entitled  to  receive         1815. 
costfl^  they  may  also  be  liable  to  pay  them,  if  made  out 
tttbethe  prosecutors.     As  to  the  other  objection,  it        t^mmst 

.....  .  COMMERILL. 

seems  to  me  that  the  sohcitor  was  the  most  proper  per- 
son to  receive  the  costs.  It  is  true  the  inhabitants 
might  have  objected ;  but  they  might  be  satisfied,  and 
so  might  the  sessions  aUo  that  the  solicitor  had  paid 
the  whole  expences  out  of  his  own  pocket;  and  thus 
the  matter  would  be  settled  between  them ;  whereas  if 
the  sessions  had  ordered  the  costs  to  be  paid  to  the  In- 
dividual who  pleaded  to  the  indictment,  and  if  he  bad 
absconded  with  them,  the  solicitor  would  have  been  left 
to  call  on  the  rest  of  the  inhabitants  to  reimburse  him. 

Dampier  J.  Who  the  prosecutor  is  must  be  matter 
of  inquiry.  It  does  not  follow  that  the  constables  were 
80  because  their  names  were  indorsed  oii  the  indict- 
ment It  was  for  the  sessions  then  to  satisfy  themselves 
upon  that  head ;  and  they  have  done  so,  and  have  suf- 
ficiently made  it  appear  by  their  order  that  these  de- 
fendants were  prosecutors.  Upon  the  other  point,  the 
question  seems  to  be,  whether  an  order  to  pay  to  the 
acknowledged  agent  of  the  inhabitants  who  has  dis- 
bursed the  whole  expences,  is  ill.  And  this  seems  to 
be  determined  by  considering  that  it  is  the  only  prac^ 
ticable  way  of  making  the  order  efficient,  and  that  it  has 
been  done  with  the  concurrence  of  the  inhabitants. 

Order  confirmed. 
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nredntsdty,       Thc  KiNG  agatfist  The  Inhabitants  of  Bowness. 

May  3ZSt. 

^j^  TJPON   appeal,   the  court  of  quarter   sessious  for 

rented  and  re-  Cumberland  quasbed  an  order  for  the  removal  of 

sided  on  a  tene- 
ment of  4/-  £      Elizabeth  Wright^  single  woman,  from  Bawness  to  Kirk' 

the  same  year  bomptofi,  subject  to  the  opinion  of  this  Court  upon  the 

Sta^^L,  following  case: 

four?ol\^f^"'''       The  pauper  had  gained  no  settlement  for  hcrselC 

oiti  growing  John   Wrisht   her  father  beinc  settled  at  Kirkbamp- 

m  one  field,  for  .     .         '^  ® 

»/.  I4J.I  which  tony    in   1814    rented   a   dwelling-hoase>    cow-house^ 

different  kinds,  ^^^  pasturage  for  hifl  COW  in  Bawness^  of  the  annual 

iliffcrent  pc.  *'  ^alue  of  4/.   and  resided  upon  it  during  that  year. 

b^anu'^rM  ®"  ^^  ^^*  ^^  August  in  the  same  year  he  boi^t 

them  on  14th  at  a  public  auction  four  lots  of  oats  irrowinff  in  the 

September,  aiud  '^  , 

continued  reap,  same  field  at  Burgh  for  the  sum    Mid  of  the  value 

they  ripened,  of  12/.  1 4s.     The  oats  werc   of  different  kinds  that 

thcnTaway  at  Opened  at  different  periods.     He  begiti  to  reap  them 

twecn'thi'V  th  ^^  ^^®  '^*  oi  Sept  ember y  and  continued  reaping  them 

September  and  as  they  ripened,  and  carted  them  away  at  intervals,  be- 

*«-,  on  which  tween  the  14th  of  September  and  the  3d  of  Navemoer 

offthe  last  load:  i^^  the  Same  year,  on  which  day  he  carted  off  die  last 

did^not  thereb  ^^^'     ^"^  ^^^  question  for  the  opinion  of  the  Court 

acquire  a  settle-  was  whether  under  the  above  circumstances  J.  JVrig^tt 
Menu 

gained>  a  settlement  in  Bcmiess^ 

Scarlett  and  G.  Lamb,  in  support  of  the  order  of 
sessions,  argued  that  this  purchase  of  Hhe  lots  of  oats 
was  to  be  deemed  a  tenement  within  the  statute  ot 
Car,  a.,  for  it  passed  an  interest  in  the  land  to  the 
purchaser;  and  though  it  be  a  purchase  and  not  a 
renting,  that  makes  no  difference  as  to  the  settlement 
First,  An  interest  in  the  land  passed  to  the  vendee  for 
so  long  as  the  oats  should  be  growing,  and  until  they 

were 
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were  reaped  and  carried  away.     The  vendee  was  bound 
to  carry  them  off  in  convenient  time  (a),  and  for  that 
purpose  had  a  right  of  entry  upon  the  land,  and  might 
have  distrained  damage  feasant,  or  maintained  trespass. 
For  thus,   Crosby  v.  WadstDorih  (i),   an  agreement  for 
the  purchase  of  a  crop  of  mowing  grass,  then  growing, 
will  enable  the  vendee  to  maintain  trespass  quare  claus. 
freg^  for  an  agreement  conferring  an  exclusive  right 
to  the  vesture  of  land,  during  a  limited  time^  and  for 
given  purposes,  is  a  contract  or  sale  of  an  interest  in 
laads.    In  like  manner  of  a  sale  6f  a  crop  of  growing 
turnips  (c) ;  and  the  distinction  taken  in  Parker  v.  Stani^ 
land  {d)  that  the  crop  was  not  a  graming  crop  recognizes 
the  same  principle.     So  a  rabbit  warren  without  any 
right  in  the  soil  {e\  the  feeding  of  cows  upon  land  [f)y 
the  aftermath  of  meadow  land  (g),  are,  each  of  then, 
such  an  interest  in  the  realty  as  will  confer  a  settle- 
ment; and  the  rule  seems  to  be  that  any  thing  is  a 
tenement  which  is  a  profit  out  of  land ;  it  need  not  be 
a  fee-simple  or  fee-tail,  any  minute  interest  in  land  is 
parcel  of  a  tenement  (A).     Secondly,  A  tenement  ac- 
quired by  purchase  will  confer  a  settlement  as  well  as 
one  that  is  acquired  by  renting,  for  the  words  of  the 
statute  13  &  14  Car.  2.  c.  12.  are  "  shall  come  to  settle 
ifh"  not  shall  rent,  a  tenement,   so  that  if  there  be 
possession  under  a  lawful  title,  the  words  of  the  statute 
are  as  well  satisfied  as  if  that  title  were  by  renting- 
And  what  substantial  difference  is  there  between  the 
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The  Kino 

against 

The  lohabi- 

unts  of 
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(a)  Per  Mutton  J.,  Afcw.SSa.  (b)  6  East,  60a. 

{()  £mmerscn  ▼.  HecJis,  2  Taunts  38. 

{d)  11  East,  36%. 

(0  J?<x  ▼.  JPiddlttrenthidct  3  T.X,  77a. 

(/)  Ihid.  and  Jtex  t.  Toipuddlf,  4  T.  R,  671. 

W  Rex  V.  Stoke f  a  T.  i?.  451.    Hex  ▼.  Brawpton,  4  T.  X,  348. 

(*)  Per  Ufd  JCenyon,  Rex  ▼.  Tolpuddle, 
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'   '^*        renting  and  the  purchase  of  a'term,  except  that  in  one 
The  Kino      <^<^^  ^^^  ^^^^  ^^  incUided  in  the  purchase-money,  and 
TlMinUMhU     P^^  *"  advance,  in  the  other  it  is  paid  by  degrees? 
BowMEss        ^^  ^^  ^  ^^  ^^^"  sometimes  said,  the  ability  of  the 
tenant  to  pay,  or  his  credit  to  acquire,  be  the  cri- 
terion, is  not  the  trust  as  great  which  is  reposed  in  a 
vendee,  and  his  competence  as  well  asccrtauied  by  bis 
purchasing  as  if  he  rented  the  land  ?   For  suppose  a 
renting  with  a  stipulation  that  the  tenant  shall  pay  the 
rent  in  advance;  surely  he  has  no  greater  degree  of 
credit,  than  a  vendee  who  pays  the  money  presently, 
or  rather  the  stipulation  that  he  shall  pay  in  advance, 
betrays   a  want  of  credit  in   him,  because   it  is  out 
of  the  ordinary  course ;  yet   this   would   not   prevent 
his  gaining  a  settlement,  for  it  is  not  necessary  for  the 
purpose  of  a  settlement  that  any  rent  at  all  should  be 
paid  (a).  Therefore,  whether  the  tenement  be  rented  or 
purchased,  there  is  the  same  reason  for  its  conferring 
^  a  settlement  in  one  case  as  in  the  other,  and  the  words 
of  the  statute  are  as  well  satisfied. 

Lord  Ellenbouough  C.  J.  We  need  not  trouble 
the  other  side.  I  own  it  appears  to  me  that  it  'has  been 
uniformly  adopted  as  the  rule  for  construing  the  statute 
of  Car.  2.,  as  much  as  if  the  word  itself  had  been  in- 
serted in  the  statute,  that  the  coming  to  settle  in  means 
by  reciting  or  holding  in  the  chai'acter  of  tenant.  It  is 
true  this  word  renting  is  not  in  the  statute^  but  what  is 
found  in  the  subsequent  stat  9  &  lo  ^.  3.  c.  11.  shews 
pretty  well  how  the  statute  of  Car.  2.  was  understood. 
For  the  subsequent  statute  enacts  <<  that  no  person  who 

{a)  Sec  Xex  w.  FilkngUy,  I  T.  R.  458. 

shaU 
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aball  come  into  a  parish  by  certificate  shall  gain  a  settle- 
meat  therein,  unless  he  shall  take  a  lease  of  a  tenement 
of  the  yalue  of  lo/.,  &c/'  Therefore  certainly  this 
enactment  was  framed  upon  an  understanding- that  the 
coming  to  settle  in  the  statute  of  Car.  2,  meant  a  taking 
under  a  letting  or  renting.  Upon  a  subject  like  this, 
one  is  afraid  to  enlarge,  lest  what  may  be  said  should 
lay  the  foundation  of  future  discussions.  What  has 
been  said  already  upon  the  subject,  has,  according  to  my 
understanding  of  it,  reached  the  extreme  limits  of  com- 
mon sense.  It  is  therefore  sufficient  to  say  tipon  the 
preseut  occasion  that  this  was  a  purchase  and  not  a 
renting^  or  in  any  way  a  holdnig  as  tenaifl^  and  upon 
that  construction  this  person  did  not  gain  a  settlement. 
I  feel  no  inclination  to  extend  the  decisions  upon  this 
subject,  indeed  I  hardly  go  with  them  to  the  extent  that 
they  have  gone  already,  and  think  it  much  better  iii  this 
case  to  abide  by  the  statute. 


1815. 
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Le  Blanc  J.  There  is  one  objection  to  which 
no  answer  has  been  given.  It  is  admitted  that  the 
party  must  have  come  to  settle  in  a  tenement,  that  is, 
must  have  resided  in  the  parish,  while  he  held  a  tene- 
ment of  the  value  of  i  o/.,  for  40  days.  Now  in  this  in- 
stance, allowing  all  that  has  been  stated  as  the  law  to  be 
correct,  and  the  authorities  to  apply,  and  granting  that 
this  was  a  tenement,  how  can  we  say  that  this  person  has 
resided  40  days  in  the  parish,  while  he  held  a  tenement 
of  the  value  requir^  ?  He  rented  the  dwelling-house 
^i  other  premises  of  the  annual  value  of  4/.  for  the 
whole  year,  and  he  bought  a  crop  of  oats  by  auction  on 
the  1 2th  of  August^  which  he  began  to  cut  on  the 
14th  oi  Septanbevy  and  it  does  not  appear  but  that  he 

carried 
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carried  the  greater  part  in  value  of  the  crop,  before  tfie 
expiration  of  40  dqrs  from  the  time  of  his  first  purcfaas- 
ing  it,  and  if  that  were  so,  his  interest  would  have  ceased 
pro  tanto  within  the  40  days,  and  he  would  not  have 
held  a  tenement  for  that  time  of  the  annual  value  of  10^ 
Therefore,  on  the  ground  that  it  does  not  appear  that 
there  has  been  a  holding  for  40  days  of  a  tenement  of 
the  vdue  of  loL  a-year,  I  tUnk  that  the  order  of  ses- 
sions cannot  be  supported. 


Bayley  J.  It  must  appear  that  the  party  had  an 
interest  in  land  of  the  annual  value  of  loZ.  for  40  days, 
but  here  his  interest  diminished  in  value  de  die  in  diem  as 
he  cleared  the  land,  and  it  is  consistent  with  this  state' 
ment,  that  before  40  days  from  the  12th  of  At^usi  he 
had  cleared  so  much  as  would  reduce  the  tenement  below 
the  yearly  value  of  10/. 

Per  Curiam^  Order  of  Sessions  quashedr 

P.  Courteney  was  to  have  argued  against  the  order* 


IVtdnhiaji 
May  31st. 


The  King  against  Haynes. 


Indictment         TERROR  to  reverse  a  judgment  of  fine  and  impnson" 

against  a  miller,    XLd  ,         11. 

charging  in  the  ment  given  by  the  justices  of  Kent^  at  their  quarter 

that  he  received  sessions,  upon  an  indictment  there  found  and  tried. 
pccbTbaV    The  indictment  was  in  this  form : 

ley,  each  of  four 

bushels,  to  be  ground  at  his  mill,  and  that  he  delivered  three  boihels  461b.  of  oatmeal  and 
barley  meal  mixed,  other  and  difTerent  than  the  produce  of  the  said  four  bushels,  is  ill  for 
the  uncertainty  to  which  of  the  four  bushels  it  relates.  The  indictment  is  also  ill  if  it  do 
not  shew  a  certain  place  where  the  defendant  received  the  barley  to  grind. 

Indictment  does  not  He  against  a  miller  for  receiving  good  barley  to  grind  at  his  milla 
and  delivering  a  miiture  of  oat  and  barley  meal  difTerent  from  the  produce  of  the  barley, 
an'd  which  is  musty  and  unwholesome. 

1  <«  The 
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"  The  jurors,  &c.  present  that  P.  Haynes^  late  of  the  1 8 1 5. 

parish  o£  Brastedj  in  the  county  of  Kentf  miller,  on  the  — -^ 

5th  of  Marck  in  the  54th  G.  3.,  and  long  before,  and  tilain)^^' 


continuaUy  from  thence  until  the  day  of  taking  the  in- 
quisition, was  possessed  of  and  did  keep,  and  still  is 
possessed  of,  and  doth  keep  a  certain  common  and 
public  mill,   called  a  water-mill,  situate  at  the  parish 
aforesaid,  ibr  the  purpose  of  grinding  wheat  and  other 
com  therein,  and  during  all  the  time  aforesaid,  caused' 
to  be  ground  divers  large  quantities  of  wheat  and  other 
com  belonging  to  divers  subjects,  in  the  said  miB,  in 
consideration  of  certain  hire  or  reward  to  be  taken  by 
him  from  the  said  subjects,  to  wit,  at  the  parish  afore- 
said, and  that  the  defendant,  on  the  said  5  th  of  Marck j 
did  rccdve  of  and  from  J5.  N.^  a  subject,  four  bushels 
of  good  sound  and  wholesome  barley  of  the  goods  of 
E,  N,y  of  the  value  of  205.,  to  be  gi*ound  at  and  in 
the  said  mill,  for  certain  reasonable  hire  or  reward  to 
be  takett  by  the  defendant  from  JB,  N.  for  grinding  the 
same  at  and  in  the  said  mill,  by  reason  whereof  the  de- 
fendant ought  to  have  delivered  to  B,  N.  all  the  true 
I         and  proper  meal  which  the  said  four  bushels  of  barley 
should  yield  after  grinding  the  same  as  aforesaid ;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  defendant,  on  the  day  and  year 
last  aforesaid,  at  Brasted  aforesaid,  in  the  county  aforie- 
said,  and  long  before,  &c.  (repeating  verbatim  as  before 
I         that  the  defendant  kept  a  mill,  &c.  and  received  6!E.  N. 
four  bushels  of  barley  to  be  ground,  &a);  and  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  defendant  unlawfully,  falsely,  fraudulently, 
and  deceitfully  contriving  and  intending  to  cheat  and 
defraud  E.  N.  of  his  goods,  afterwards,  to  wit,  on  the 
7th  of  March  in  the  54th  year  aforesaid,  with  force  and 
14  arms^ 
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1815.        arms,  at»  &c.  unlawfully,  unjustly,  finaudulently,   and 
"~~"        deceitfully  did  deliver  unto  the  said  E.N.  a  certain 

The  KiKo  .         /•         1  .1  1      1    1       ^11        n 

t^nst  quantity  of  meal,  to  wit,  three  bushels  461b.  of  5atmeal 
and  barley  meal  mixed,  other  and  different  than  the 
true  and  proper  meal  or  produce  of  the  siud  four  bushels 
of  barley  so  received  by  him  the  defendant  of  and  from 
the  said  E.N.  as  aforesaid,  to  be  ground  by  him  the  de- 
fendant as  aforesaid,  and  then  and  there,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at,  &c.  did  unlaw- 
fully, falsely,  fraudulently,  and  deceitfully  pretend  and 
intimate  to  the  said  E.  N.  that  the  said  quantity  of  meal 
so  delivered  by  him  the  defendant  to  the  said  JB.  N. 
was  good,  sound,  and  wholesome  meal,  produced  and 
yielded  from  the  said  four  bushels  of  barley  so  received 
by  him  the  defendant  for  the  purpose  in  that  behalf 
aforesaid,  whereas  in  truth  and  in  fact  the  said  quantity 
of  meal  so  delivered  by  the  defendant  to  the  said  E.  N. 
*  as  aforesaid  was  not  the  produce  or  quality  of  the  said 
barley  so  received  by  him  the  defendant  of  the  said 
E.  N.  for  the  purpose  in  that  behalf  aforesaid,  and 
whereas  in  truth  and  in  fact  the  said  quantity  of  meal 
so  delivered  by  the  defendant  to  the  said  E.  N.  as  afore- 
said, at  ^e  time  of  such  delivery  of  the  same^  was 
and  still  is  a  compound  and  mixture  of  oatmeal  and 
barley  meal,  yielded  and  produced  from  oats  and 
barley,  and  whereas  in  truth  and  in  fact  the  said 
quantity  of  meal  so  delivered  by  the  defendant  to 
the  said  E.  N.  as  aforesaid,  at  the  time  of  such  delivery 
of  the  same,  was  and  still  is  musty,  sour,  damaged,  and 
unwholesome,  aud  therefore  of  little  or  no  use,  or  va- 
lue, to  the  said  E.  N  s  and  whereas  in  truth  and  in  fact 
he  the  said  defendant  hatli  not  in  any  other  manner 
whatsoever  hitherto  aocowited  with  the  said  E*  N.  for  the 
16  said 
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said  four  bushels  of  barley,  or  made  or  given  him  any 
other  satisfaction  for  the  same,  to  the  great  damage^ 
impoverishment,  injury,  and  deception  of  the  saidJS.^.,        i^ain]?^ 
to  the  evil  example^  &c.  and  against  the  peace^  &c.  Hatmis. 

Plea  not  guilty,  and  terdict  of  guilty. 

And  the  errors  assigned  were,  first,  that  it  appears 
by  tLe  indictment  that  two  several  deliveries  of  two 
several  parcels  of  barley  were  made  on  the  said  5  th  of 
March  by  E.  N.  to  the  defendant,  and  it  does  not  ap- 
pear in  which  of  the  two  parcels  the  supposed  fraud 
was  committed  by  the  defendant;  secondly,  that  no 
indictable  offence  is  charged  upon  the  defendant; 
thirdly,  that  no  sufficient  venue  is  laid  where  either  of 
the  said  parcels  of  barley  was  received  from  E.  N.  by 
the  defendant. 

Joinder  in  error. 

Tadtfy  in  support  of  the  errors,  argued^  first,  that 
the  indictment  was  ill  for  uncertainty,  by  reason  that  it 
is  not  shewn  to  which  of  the  two  parcels  of  barley 
alleged  to  have  been  received  by  the  defendant  the 
fraud  applies;  and  the  whole  is  one  finding,  and*  is  to 
be  taken  as  one  count,  and  no  part  of  it  can  be  rgected. 
And  how  upon  such  a  finding  could  the  defendant 
plead  autrefois  convict  or  acquit,  and  shew  that  it  was 
in  respect  of  the  same  identical  act  of  receiving,  where 
more  than  one  act  of  receiving  is  alleged  ?  Secondly, 
He  relied  on  Rex  v.  Channel  (a),  Bex  v.  Wheatley  (i), 
^  V.  WUders  (r),  to  shew  that  this  was  not  an  indict- 
^le  offence^  but  a  matter  of  a  private  nature  for  which 
ui  action  would  lie.  And  as  to  its  bdng  indictable 
"J  the  same  manner  as  the  selling  unwholesome  pro- 

(«)  Str,  793.  (i)  %  Burr.  1 125.  (c)  Cited  %  Burr,  1 128. 

visions 
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1 8 15.        TiBions  is  indictable  (a),  the  iodictmeot  ought  to  haw 

Trr«a  *"*««*' "  »  ^'■'^'  «^<^)'  *•*  **»•  ^•^^^^^^ 

tffiuVfi/  delivered  it  ^o  be  eaten  as  Jbod^  and  tbid  it  was  00^  jK 
to  be  eaten  by  man^  whereas  all  that  is  allied  is  that 
it  'ojos  a  mixture  of  oat  and  barky  tnealf  and  iioas  mush/^ 
souTf  damaged,  and  umokolesame.  Thirdly,  The  indict- 
ment is  ill,  because  it  only  charges  that  the  defendant 
on  a  day  certain  received  four  bushels  of  barley,  &c. 
without  shewing  that  he  received  them  at  a  certain 
place.  For  the  receipt  of  the  thing  is  a  material  fact 
in  this  case,  and  it  is  an  undoubted  principle  that  no 
indictment  can  be  good  without  precisely  shewing  a 
certain  time  and  place  of  the  material  &cts  alleged  in 
It;  and  no  defect  of  this  kind  can  be  helped  by  die 
verdict  (c) 

BoUandj  contra,  as  to  the  objection  upon  the  want  ot 
venue^  argued  diat  if  it  were  material,  here  is  a  venue; 
for  the  second  part  of  the  indictment,  which  respects 
*  the  receipt  of  the  second  parcel  of  barley,  commences 
with  an  allegation  of  time  and  place,  viz.  on  the  day 
and  year  last  aforesaid,  at  Brasted  aforesaid,  to  which 
all  that  follows  it  is  to  be  referred.  But  the  indictment 
would  be  well  enough  without  it,  for  the  fact  of  receiving 
the  barley  does  not  require  a  venue,  because  the  receipt  is 
not  the  git  of  the  offence,  and  therefore  it  is  immaterial 
where  he  received  it;  the  delivery  of  an  unwholesome 
mixture  other  than  the  produce  of  the  barley  is  the  of- 
fence, which  is  laid  with  the  proper  certainty  of  time  and 
place.  And  as  to  the  second  objection,  it  is  laid  down  in 
Hawk.  P.  C.  ft.  I.  c. 71.  sect.  i.  for  which  i  Sess.  Ca.  2i7' 

(<i)  4  Siac.  Com,  i6a.  (A)  %  £ast,  P,  C.  %%u 

{c)  Haivk,  P.  C,  *.  %  c.  aj.  lectf.  77. 83. 

is 
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is  cited,  that  '^  changing  corn  by  a  miller  and  returning         1815. 
bad  com  instead  cf  it,  is  pmishable  by  indictment,  for      ^'. 
being  in  the  way  of  trade  it  is  deemed  an  offence         (i^aittst 
against  the  public"     And  the  authorities  cited  for  the 
defendant  as  well  as  Bex  v.  Boooer  (a),  only  decide  tliat 
for  an  imposition  which  a  man's  own  prudence  ought 
to  guard  him  against,  an  indictment  does  not  lie,  but 
he  is  left  to  his  civil  remedy.     And  in  the  case  at  bar 
if  the  defendant  had  sold  to  E.  N.  unsound  barley  for 
sound,  these  authorities  might  have  applied ;  but  here 
the  defendant  has  fraudulently  changed  another  man's 
good  commodity,  which  he  received  for  a  special  pur- 
pose, for  his  own  bad  commodity.     Therefore  the  rule,* 
caveat  emptor^  to  which  the  former  cases  may  be  re- 
ferred, does  not  apply  to  this.  .  As  to  the  first  objec- 
tion, the  indictment  may  be  read  as  commencing  where 
the  second  part  which  respects  the  receipt  of  the  second 
parcel  begins,  and  then  there  will  be  one  good  count. 

Lord  Ellenbo&ough  C.  J.  As  to  the  ist  error  as- 
signed,  this  indictment  has  gone  a  certain  length,  that 
is,  as  far  as  all^;ing  a  delivery  of  one  parcel  of  barley, 
and  then  breaks  off  and  alleges  the  delivery  of  a  second 
parcel,  leaving  the  matter  of  the  first  allegation  imper- 
fect, and  the  whole  uncertain  as  to  which  of  the  two 
deliveries  the  fraud  imputed  to  the  defendant  applies. 
One  cannot  but  perceive  that  the  first  part  is  but  the 
firagment  of  a  count,  and  ought  to  have  been  perfected 
by  alleging  some  act  done  applicable  to  that  delivery, 
and  then  di,e  other  breach  would  have  applied  to  the  se- 
cond delivery.  That  however  has  been  omitted^  and 
therefore  as  it  now  stands  upon  the  face  of  the  record 

there 
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1815.        there  were  two  deliveries  of  sevoral  portions  of  btricj, 

and  it  is  uncertain  to  which  of  the  portions  the  oflfenoe 

agaiJu         is  to  be  ^>plied.    Therefore  upon  this  ground  the  in- 
Hatnes.       dictment  seems  to  be  vicious.    Then  as  to  the  want  of 
a  venue  where  either  of  the  parcels  of  barley  was  re- 
ceived, which  is  tlie  last  error  assigned,  I  have  been 
endeavouring  to  see  if  it  might  not  be  dispensed  with, 
but  upon  looking  to  the  indictment,  I  find  that  it  alleges 
that  the  defendant  received  the  barley,  for  the  purpose 
of  being  ground  at  the  mill,  and  that  the  purpose  is  a 
fact  constantly  referred  to  in  all  the  subsequent  allega- 
tions ;  for  they  all  relate  to  the  barley  so  received  by  the 
defendant  as  aforesaid.    Therefore  it  seems  to  me  that 
the  indictment  is  defective  for  want  of  a  venue  to  a  £u^t 
which  is  material  and  may  not  be  dispensed  with.     Also 
the  alV^iation  that  the  quantity  delivered  to  E*  N.  was 
musty  and  unwholesome,  if  it  had  allied  that  he  de- 
livered it  as  an  article  for  the  food  of  man,  might  pos- 
sibly have  sustained  the  indictment,  but  I  cannot  say 
that  its  being  musty  and  unwholesome  necessarily  and 
ex  vi  termini  imports  that  it  was  for  the  food  of  man, 
and  it  is  not  stated  that  it  was  to  be  used  for  the  susten* 
tation  of  man,  only  that  It  was  a  mixture  of  oat  and 
barley  meal.     As  to  the  other  point  that  this  is  not  an 
indictable  offence  because  it  respects  a  matter  transacted 
in  the  course  of  trade,  and  where  no  tokens  were  exhi- 
bited by  which  the  party  acquired  any  greater  d^ee 
of  credit,  if  the  case  had  been  that  this  miUer  was  owner 
of  a  soke  mill,  to  which  the  inhabitants  of  the  vicinage 
were  bound  to  resort  in  order  to  get  their  com  ground, 
and  that  the  miller  abusing  the  confidence  of  this  his 
situation  had  made  it  a  colour  for  practising  a  fraud, 
this  might  have  presented  a  different  aspect ;  but  as  it 

nowr 
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now  is,  it  does  seem  to  be.no  more  than  the  case        iBlg. 
«f  a  common   tradesman  who  is  guilty  of  a  fraud  in        —  . 
a  matter  of  trade  or  dealing,  such  as  is  adverted  to  in         4^mmi 
Bex  y.  WiieatUy  and  the  other  cases,  as  not  being  in- 
dictable.    These  objections  therefore^' and  one  is  suffi* 
ctent,  seem  to  me  to  be  fataL 

Le  Blanc  J.  I  am  of  the  same  opinion.  It  has 
been  attempted  to  answer  the  objection  for  want  of  a 
venue  in  this  way,  that  as  it  is  alleged  that  the  Defen-^ 
dant  received  the  barley  to  be  ground  at  the  mill,  and 
the  mill  is  before  described  as  situate  at  a  parish,  there- 
fore there  is  a  venue  where  the  barley  was  received. 
But  it  is  a  material  fact  and  necessary  to  constitute  the 
ofifence^  supposing  it  to  be  indictable,  that  the  defendant 
received  the  barley  for  the  purpose  of  being  ground  into 
meal,  and  therefore  ought  to  be  alleged  with  sufficient 
certainty  of  time  and  place,  and  not  left  to  inference; 
but  here  is  no  sufficient  allegation  of  the  place  wliere  the 
defendant  Teceived  iL  Then  as  to  the  objection  that 
here  are  two  several  receipts  alleged,  the  Court,  I  think, 
cannot  consider  the  first  part  of  the  indictment  touching 
the  receipt  of  the  first  four  bushels,  as  a  distinct  count, 
I'ecause  it  is  not  followed  up  by  any  charge,  but  merely 
states  the  receipt,  nor  has  it  any  conclusion,  against  the 
peace,  &c  The  whole  forms  but  one  count  containing 
two  introductions  to  one  grievance  only,  for  the  intro- 
ductory words  <<  And  the  jurors  aforesaid,'*  &c.  do  not 
necessarily  indicate  a  new  count,  but  are  frequently  u^ 
to  introduce  &rther  matter  in  the  same  counts  It  seems 
to  me  therefore  that  this  must  be  considered  as  one 
count ;  and  the  Court  cannot  reject  any  thing,  but  as  ic 
stands  the  prosecutor  might  have  proved  two  several 
f^pts  by  the  defendant 

Per  Curiam^  Judgment  re?ersedc 
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The  tnistcei 
under  the  will 
ff  B  perion 
wised  10  fee  of 
two-third  p^rts 
of  ft  manor^ 
iahject  to  cer^ 
tain  leases  to  a 
company  ol  ad- 
▼eniuteriot  the 
mines  of  lead, 
tin,  and  copper 
ore,  and  other 
minerals,  under 
the  moors, 
commons,  or 
wastes  of  the 
manor,  at  a 
rent  certain, 
are  not  rateable 
to  the  relief  of 
the  poor  for 
such  rent  %  and 
therefore  a  rate 
hy  which  they 
were  rated  in 
one  gross  sem 
for  such  rent, 
and  also  in  re- 
spect of  their 
being  owners 
and  occupiers 
•f  the  moors, 
commons,  and  . 
wastes  within 
the  manor. 
was  held  Ul. 


The  King  against  Welbank  and  Others. 

TJPON  appeal  i^ainst  a  poor's  rale  for  the  townsliip 
of  Arkengarthdakj  in  ibe  North  Riding  of  Ycrl* 
skire^  by  the  defendants,  as  trustees  under  the  will  of 
G.  Browne^  the  Sessions  confirmed  the  rate,  subject  to 
the  following  case : 

G.  Browne  was  the  purchaser,  and  was  seised  in  fee 
of  two-tliird  parts  of  the  manor  of  Jrkengarlhdalef 
which  two-third  parts  were  subject  to  certain  leases, 
theretofore  granted  to  a  company  of  mine  adFenturers, 
of  the  mines,  veins,  pipes,  floats,  strings,  and  parcels  of 
lead,  tin,  and  copper  ore^  and  other  minerals  and  fessib 
found  or  to  be  found  in,  within,  upon,  or  under  the 
moors,  commons,  or  wastes  within  the  manor,  whh  full 
liberty  to  search  for,  dig,  &c.  and  carry  away  the  same, 
and  to  erect  machinery  and  other  buildings  upon  the 
moors,  commons,  and  wastes  then  unindosed,  for  the 
better  working  the  said  mines,  at  rents  amounting  to 
2600/.  per  annum,  for  apart  of  the  terms  thereof  grant- 
ed, and  2400/.  for  the  residue  of  such  terms,  besides  a 
sum  of  22oo/.  to  be  paid  by  the  lessees  in  1820,  in 
manner  therein  mentioned,  with  covenants  by  the  lessees 
for  payment  by  them  of  idl  manner  of  taxes,  rates,  as- 
sessments, apd  impositions  whatsoever^  which  should  be 
assessed  or  imposed  in  respect  of  the  said  two-third 
parts  of  the  said  mines  and  mineral^  or  in  respect  of 
the  annual  rent^  and  t^e  said  sum  of  2200/.,  or  upon 
the  lessor,  his  heirs  or  assigns,  or  upon  the  lessees,  their 
executors,  administrators,  or  assigns.  G*  Browne  being 
thus  seised  of  the  said  two>  thirds  of  the  mauor^  moors, 

com- 
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commons,  and  wastes  of  Arkengarikdak^  in  181 1  da-        iSi;. 
vised  the  same  to  the  defendants,  as  tnisteei^  upon  cer-     xheKT 
tain  trosts.  There  is  a  house  in  Uie  parish  oi  Arkengarth^        ^mmu 
daiej  called  Scarr-komej  which  beli^igs  to  the  lords  in 
fee^  and  which  was  licensed  and  kept  by  the  gamekeqper 
as  a  public-house^  at  the  time  Browne  purchased  the 
two-thirds,  and  so  continued  fer  about  two  years  afiaf^ 
wardsi  during  which  time  the  gamekeepet  and  his  fin- 
mily  slept  in  the  east  part  of  it,  having  the  whole  house 
to  go  over,  and  the  care  of  it,  and  occasionally  using 
die  dining-room  and  the  three  bed-chambers  at  the 
west  end.    The  dining>room  and  two  rooms  up  stainr 
were  iiimished  by  the  lords,  and  tfae  iumiture  remained 
their  own  property.     In  18 12  the  house  was  discon- 
tinued as- a  p«blic*>house,  and  Braame  furnished  two  of 
the  three  best  bed-ax>oms  at  the  west  end  of  the  houses 
and  frequently  wait  into  Arkengarthdale  and  lived  at 
ScarrJiouse  for  a  fortnight  and  three  weeks  together 
during  the  shooting  season,  and  at  other  times.    Hip 
provisions  were  provided  by  the  gamekeeper,  for  which 
be  paid  when  ke  went  away,  and  he  always  kept  his 
own  wine  at  Scarr^kousej  but  he  was  not  there  the  last 
^ear.    The  parochial  and  assessed  taxes  for  Scan^iaute 
were  paid  by  him  and  the  owner  of  the  other  third 
part  of  the  manor,  according  to  their  proportion^  viz. 
two-thirds  by  Browne  axxd  one^ird  by  the  other  owner. 
They  also  paid  the  gamekeeper  his  yearly  wages,  and 
let  him  live  in  the  bouse.    The  mines  are  under  tlie 
sur&ce  of  the  moors  and  the  unindosed  parts  of  the  ma- 
nor.   The  lords  have  the  sole  right  of  soil  and  shoots 
ing  upon  the  moors;  whidtthey  do  not  let,  butkeqi 
for  the  purpose  of  shooting  over  themselves;  but  the 
pftsturoge  or  herbage  is  enjoyed  by  the  tenants  and 
Q  2  ogcupier^ 
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1815.   (     occupiers  of  lands  in  Arkengarthdmle  having  right  df 

^.    ^  comihon  thereon.     The  lessees  are  not  rated  to  the 

The  Kino 

agednst  relief  of  the  poor  in  respect  of  the  said  lead  mines. 
The  defendants  were  rated  thus:  The  trustees  under 
the  will  of  Gk  Browne  for  2000/.  annual  rent  paid  bj 
the  Arkengarthdale  and  Derwent  mine  company  for  and 
in  req)ect  of  two-thirds  of  the  Arkcngarthdale  lead 
mines,  and  for  other  minerals,  and  fossils  (except  coal), 
^thin  the  parish  oi  ArkengafikdaUj  and  also  in  respect 
.of  their  being  owners,  proprietors,  and  occupiers,  of  the 
moors,  commons,  and  wastes  within  the  manor  otArk- 
engarthdale.  —  Amount  20oo/»,  assessment  150/.  (being 
i^.  6(f.inthepotmd.) 

J.  Willtamst  in  support  of  the  order  of  Se^ion%  com- 
pared  this  case  to  the  case  of  tolls,  in  which  it  had  been 
adjudged  that  though  the  tolls  per  se  were  not  rateable^ 
jet  if  they  be  annexed  to  something  corporeal,  such  as 
a  sluice  or  bridge,  &c.  which  is  rateable,  the  occupiers 
of  such  bridge  or  sluice^  &c.  shall  be  rated  in  respect 
of  the  tolls.  Anci  for  this  he  cit^  Jtex  y.  Carding^ 
ton  (a),  Bex  t.  Mayor  of  London  (ft).  Hex  t.  Leeds  and 
Liverpool  Canal  (^),  Rex  v.  Nicholson  (cf },  Williams  v. 
J&nes  {e).  In  like  manner  though  mines,  qufi  mines, 
are  not  rateable,  yet  if  the  profits  derived  from  them  be 
annexed  to  the  i'ealty,  the  occupiers  of  the  realty  shall 
be  rated  in  respect  of  them.  Now  here  the  trustees  are 
rated  as  occupiers  of  the  moors,  commons,  and  wastes 
under  which  the  mines,  in  respect  of  the  profits  of 
which  they  are  assessed,  lie,  so  that  they  have  a  cor- 
poreal visible  property  within  the  parish,  the  value  of 


(4)  Graf.j8j. 

{h)A'r.R.ii. 

(0  S^^9Z^5' 

Id)  i%M<uUn^ 

{€)  Jhid^iA^. 

which 
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^hkh  is  enhanced  by  the  annexation  of  these  profits.        18 15. 

And  whenever  that  is  the  case,  the  principal  thini;  shall.  . 

...  ^T.     i_  The  Kino 

be  rated  accorduig  to  its  value,  as  it  is  increased  by  the     ^goinst 

thing  appendant  to  it,  although  fhe  latter  would  not  of 
itself  be  the  subject  of  rate.  And  this  is  not  like  Bea^ 
V.  Bishop  qfItochester{a)y  for  that  was  a  rate  upon  the 
tnistees  in  respect  of  a  rent  apart  from  the  occupancy  of. 
any  thing  whatever ;  wherefore  it  was  well  said  in  that 
case  that  if  the  trustees  wef  e  rateable,  every  landlord 
might,  by  the  same  rule,  be  rated  for  hia  rent.  Not  so 
in  the  present,  for  the  trustees  have  the  «sole  right  of 
soil  and  shooting  upon  the  moors,  which  they  do  not 
let,  but  keep  in  their  own  hands,  and  which  is  almost 
the  only  occupation  that  so  wild  a  tract  of  country  is 
capable  of.  2dly,  The  trustees  may  be  considered  rate- 
able as  inhabitants,  being  the  trustees  under  the  will  of 
a  person  who  clearly  would  have  come  within  that' de- 
scription, for  he  occupied  the  Scarr-house  either  himself 
or  by  his  servants. 

Lord  Ellenborough  C.  J.  As  to  what  has  been 
last  thrown  out,  the  actual  inhabitancy  of  the  testator 
does  not  devolve  upon  his  executors  or  trustees.  Then 
this  rate  appears  to  be  ill  on  this  single  ground,  that  it 
is  a  conjoint  rate  in  respect  of  two  things,  one  of  which  * 
is  not  rateable.  The  rent  is  clearly  not  the  subject  of 
rate^  the  other  may  or  may  not  be.  But  it  cannot  be 
good  as  a  conjoint  rate. 

Lr  Blanc  J.    If  the  facts  bore  out  the  argument  it 
l&ight  be  weU.     If  these  trustees  had  been  rated  in  a 

Q  3  large 


Z2(J 


CASES  IN  TRINITY  TERM 


1815. 

The  KiKO 

against. 


large  sum  in  respect  of  their  being  the  owners  and  occa- 
piers  of  the  moors,  commons,  and  wastes,  equal  to  the 
profits  they  derive  from  the  mines,  perhaps  the  Court 
mi^  haite  said  we  will  not  enter  into  the  question  of 
prc^rtionr  but  here  the  rate  is  imposed  in  respect  of 
two  d^tinct  properties,  namely,,  the  r^t,  and  the  sur- 
face of  the  knd« 

Order  of  Sessions  quadied*. 


HuUock  was  to  have  argued  on  the  other  side. 


The  drawer  of 
a  bill  of  ci- 
change,  who 
hat  no  effects 
in  the  hands  of 
the  drawee, 
except  that  be 
has  ioppKed 
him  with  goods 
upon  credit 
which  credit 
does  not  ex  wire 
until  long  afte. 
the  bill  would 
hecome  due,  is 
not  diKhargcd 
hj  want  of  no 
tice  of  the  dis- 
honoor. 

Time  given  b> 
an  indorsee  to 
the  pay^  docs 
BOt  discharge 
the  drawer. 


Clahidge  against  Dalton. 

ASSUMPSIT  upon  a  bill  of  exchaiige^  dated  29th 
of  June  1814,  for  3002.  drawn  by  the  defendant  on 
T.  Pidl^fifrd,  payable  two  months  after  date  to  QfsarUmf 
or  order,  and  indorsed  by  Quarion^  and  by  several 
mesne  indorsements  to  the  plaintiff:  plea,  non  assumpsit* 

At  the  trial  before  Lord  EUetiborougk  &  J.  at  die 
London  sittings  aftei^last  Hilary  term,  one  point  was, 
whether  the  defendant  was  entitled  to  notice  of  nCHH- 
payment;  as  to  which  the  facts  were  these: 

The  defendant  was  a  tradesman  in  the  country,  Pick^ 
fordy  the  drawee,  a  tradesman  in  London^  and  there  had 
been  an  intercourseof  some  years  between  them  intheway 
of  their  trades,  the  defendant  supplying  Pid^ord  with 
goods,  and  Pickfbrd  giving  his  acceptances  in  payment 
at  the  end  of  each  year.  At  the  time  this  bill  was  drawn 
nothing  was  due  from  Pidfford  to  the  defendant,  but 
the  defendant  had  received  from  him  an  unlimited  order 
for  the  supply  of  goods>  under  which  he  had  furnished 
I  Pickjkrd 
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Pkkford  mih  about  :too/.  worth  of  gpods,  and  at  the        181;. 
time  when  the  bill  became  due  with  dbout  70/.  woFth      - 
luorc^  but  for  these  Pic^/2)r^,  according  to  the  wnud        'gainst 
coune  (^dealing  between  them,  was  not  liable  to  ba 
calkd  npoB  to  give  his  acoeptaace  ondl  (be  end  of  the 
year.  The  bill  was  dishonored  when  presented  to  Pkk^ 
./W  for  pajrment,  of  which  notice  was  not  giren  to  the 
defeodant  in  due  time.     And  it  was  ofejeeted,  upon  the 
aathortty  of  Thackray  ▼.  Blackeit  {a\  that  the  defendant 
was  entitled  to  notice. 

Another  point  was,  whether  the  defendant  was 
disdiarged  by  Britain  and  Co.  having  given  time  to 
Quarioni  the  payees  as  to  which  the  facts  were  these: 
Britain  and  Co.  were  bankers  at  Ripon^  and  indorsed 
the  bill  to  HuUon  and  Co.,  who  indorsed  it  to  the 
plaintiflp  for  valuable  consideration.  Upon  the  bill's 
being  dishonored,  the  plaintiff  retarned  it  to  HtUien 
ahd  Go,  and  Hutian  and  Co.,  about  the  f  3th  otSep* 
temier,  sent  it  to  Britain  and  Co.,  who  refused  to 
take  to  it,  00  aeooant  of  its  being  sent  to  them  out  of 
lime^  but  received  the  bill  at  the  desire  of  Htdhm  and^ 
Co.  for  the  purpose  of  obtaining  payment  for  them. 
Accordingly,  on  the  9th  of  September^  Britain  and  Co. 
wrote  to  the  defendant,  informing  him  the  bill  was  re- 
tarned to  them,  and  requesting  payment  of  the  bill  and 
e3q)enees.  On  the  1 7th  they  wrote  to  Quartan  the  fol- 
Iswing  letter :  "  Sir,  we  have  your  favour  of  yesterday, 
and  are  sorry  H  is  not  in  your  power  to  take  up  the  dis* 
honored  bill :  the  time  you  wished  us  to  hold  it  is  ex* 
tremeiy  inconvenient  to  us:  however,  rather  than  pro* 
ceed  to  exteeraities,  we  have  re(]aested  Mr.  JFl  to  wait 
00  yon,  to  whom  if  you  cannot  pay  in  banker's  paper 

M  i  Campk.K.  P.  0.164* 

Q  4  jott 
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1815.  you  will  give  your  draft  upon  London  at  10  days,  payn 
'  able  to  some  friend  of  yours ;  if  you  cannot  conyenkotiy 

t^aina  troubk  a  friend,  we  will  take  it  payable  to  your  own 
order.  Signed  Britain  and  Co.*'  QuarUm  acconliiig- 
ly  gave  a  bill  on  another  person  for  3oo2«,  which  was 
dishonored,  and  paid  2/.  10&  i  id.  interest  and  expenoo. 
The  clerk  of  Britain  and  Co.,  who  was  a  witness  &r  the 
defendant,  said,  that  if  the  second  bill  had  been  paid, 
Britain  and  Co.  would  have  delivered  up  the  bill  in 
question ;  and  that  they  considered  themselves  as  the 
agents  of  the  plainti£P.  There  was  a  verdict  for  the 
plaintiff^  Kis  Lordship  reserving  the  point  upon  the  no- 
tice. Accordingly  a  rule  nisi  was  obtained  in  the  last 
term  for  ratering  a  nonsuit  upon  that  point;  but  the 
Other  point  was  also  mentioned. 

And  now  the  rqiort  having  been  read,  ParkBxA 
Nolan  were  called  upon  to  support  the  rule,  and  they 
argued,  1st,  that  the  defendant  ought  to  have  had 
notice  of  the  dishonor;  for  here  he  had  effects  in  the 
drawee's  hands  both  at  the  time  of  drawing  the  bill  and 
when  it  was  refused  payment,  and  there  were  matual 
dealings  between  them.  Therefore  this  was  not  a  mere 
drawing  upon  accommodation,  nor  was  the  drawee  an 
entire  stranger,  or  the  drawer  wholly  unwarranted  in 
expecting  that  it  might  be  honored,  for  the  drawee 
might  have  paid  it  and  set  it  off  in  his  account  And 
where  a  drawer  has  any  effects,  no  matter  to  what 
amount,  in  the  drawee's  hands  at  the  time  of  the  draw- 
ing, though  he  baa  none  when  the  bill  is  dishonored  (a); 
9r  where  it  may  turn  out  only  upon  a  future  settlement 

.  ,  of 
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of  accounts  between  tlie  parties  that  be  has  no  effects  (a) ;  1815. 

or  where  there  is  a  running  account  with  the  drawee  — — 

and  a  fluctuatiag  balance,  between  them  (6);  or  a  bond  against 


fiit  expectation  of  assets  (e) ;  or  where  h^  jbas  no  assets 
af  the  time  of  drawing,  but  has  assets  before  the  bill 
becomes  due  {d) ;  in  all  these  cases  notiee  is  necesssary. 
And  .it  has  frequently  been  a  subject  of  r^et  to  the 
Court,  that  the  rule  in  Bickerdike  y.Bdlman  (^).dispens-. . 
ing  with  notice,  was  ever  laid  down,  and  as  frequently 
said  that  it  ought  not  to  be  extended  (/).  It  makes 
DO  difference  that  this  defendant  could  not  hare  witli* 
drawn  his  effects  out  of  the  drawee's  hands,  for  thb  is  not 
the  only  object  of  requiring  notice;  and  if  he  could  not 
^thdraw  his  goods,  at  least  notice  would  have  enabled 
him  to  choose  whether  he  would  not  desist  to  furnish  . 
more,  adly,  The  defendant  is  discharged  by  the  in- 
dulgence given  to  QjiarUm  by  Britain  and  .Co.;  for  if 
I  Britain  and  Co.  were  agents  of  the  plaintiff,  then  it . 

I  was  the  plaintiff's  own  act;  but  admitting  that  they  , 

'  wtfe  not,  yet  if  they  being  holders  of  the  bill  once  dis- 

charged  the  defendant,   his  responsibility  cannot,  be  . 
revived  by  shifting  the  bill  into  the  plaintiff's  hands,  [g) 


Dalton. 


Lord  EixsMBOBouoH  C  J«    The  Court  think  that 
there  is  not  any  occasion  to  trouble  the  other  side.    I 
accede  to  the  proposition  that  where  there  are  any  funds  . 
in  the  hands  of  the  drawee  so  that  the,  drawer  has  a 
right  to  expect,  or  even  where  there  i^re  not  any  funds,^ 

(«)  Per  Le  BImc  J.,  Ltgge  t.  Thorpe^  la  Eait^  177. 

{})  Per  Lord  JUliOant^b  C.  J.,  Brmim  ▼•  Jl^ff,  i  j  MatttMt* 

(c)  Xucker  w.Hilltr,  16  £aa,  43* 

(fl  Thackr^f  t.  Bhckett,  3  Camph.  N.P.Ci^j^ 

(r)  xT.Je.405.  (/)  See  cases  lopn. 

[Z)  lt$strwT*Sardj^i%£aftf4Zi* 

if 
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1815.        if  the  biU  be  drawn  under  such  cireunMtances  as  nay 
*~~~~        induce  Cbe  drawer  to  entertain  a  reasonable  expectatioiH 

ClAiidob 

ji^tffffx/        that  the  bill  will  be  accepted  and  paid,  the  ptarson  so 
drawing  it,  it  entitled  to  notice.    The  question  there- 
fore is,  whether  in  thb  instance  there  were  any  fluids  in 
hand  at  the  time  of  drawing  applicable  to  this  bill,  or  a 
ground  of  reasonaUe  expectation  that  when  the  bill  be* 
came  due  the  drawee  would  come  forward  and  pay  iu, 
As  to  ftinds,  though  there  were  goods  of  the  defendant 
in  the  drawee's  hands  at  the  time  of  the  drawings  jet 
they  were  not  such  as  coiild  be  properly  set  against 
the  drawing.  And  as  to  any  reasonable  expectation  that 
the  bin  would  be  paid,  it  was  neither  accepted,  nor  had 
the  defendant  any  claim  upon  the  drawee  to  hare  it  ho- 
nored, accordiog  to  the  due  course  of  credit  between 
them,  until  the  end  of  the  year.    At  that  time  he  would 
hayc  been  entitled  to  draw,  whereas  this  bill,  which  is 
at  two  months,  became  due  on  the  ist  of  September  i  it 
was  drawn  therefore  in  anticipation  of  his  credit,  and 
without  any  assurance  of  accommodation.     For  if  there 
never  was  any  drawing  between  the  parties  but  at  the 
end  of  the  year,  or  accepting  of  bills,  how  shaU  we  say 
that  tlie  defendant  was  authorized  to  entertain  a  reason* 
able  expectation  that  this  biH  would  be  honored  ?  And 
if  not,  this  faU$  within  the  rule  bid  down  in  Bickerdike 
V.  BoUmafij  and  notice  was  not  necessary.   Then  taking 
it  that  the  defendant  is  not  entitled  to  notice^   we  come 
to  the  second  objection,  in  respect  of  which  I  cannot 
find  that  the  plaintiflf  ever  authorized  Britain  and  Co. 
to  give  time  of  payment,  so  as  to  coDoect  him  with  that 
act;  the  bill  was  indorsed  to  Britain  and  Co.  as  to  any 
other  indorsees,  and  without  a  special  authority  from  the 
plaintiff  I  cannot  sec  how  thejr  could  vary  his  rights. 

Lis  Blano 
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Le  Blanc  J.  Ev«iy  new  case  makes  one  regret  that  i^ij, 
the  rule  in  Biekerdike  t.  BoUman  for  dispensing  with  — — 
notice  was  erer  introduced :  but  while  that  rule  remains  ^Mtat 
>ffe  most  act  on  it.  And  the  only  question  here  is,  how 
far  this  case  ranges  itself  within  the  cases  cited,  or  with-- 
in  Biekerdike  v.  BoUman,  I  perfectly  agree  that  it  ta 
not  necessary  that  the  drawer  should  have  efiects  or 
meney  in  the  hands  of  the  drawee,  either  at  the  time 
^en  the  bill  is  drawn,  or  when  it  becomes  due.  For 
if  the  bill  be  drawn  in  the  &ir  and  reasonable  expector 
tion  that  in  the  ordinary  course  of  mercantile  transac- 
tions it  will  be  accepted  or  paid  when  due,  the  case  doea 
Dot  range  itself  under  that  class  of  cases  of  which  fiicA:^'- 
iiie  y.  BoUman  is  the  first.  But  here  the  defendant 
did  not  draw  the  biQ  with  any  reasonable  expectation 
that  it  would  be  accepted  or  paid,  but  on  the  contrary 
with  a  pretty  clear  assurance  that  it  would  be  disho- 
nored. For  the  bill  was  not  drawn  in  the  ordinary 
coarse  of  business,  so  as  to  justify  an  expectation  that  it 
would  be  paid;  and  therefore  the  necessity  of  giving 
notice  was  dispensed  with.  Upon  IJie  other  point,  the 
Act  ol  Britain  and  Co.  must  either  be  considered  as  the 
act  of  the  plaintifi^  or  as  not  capable  of  afS?ctingtfae 
plaintiff's  rights.  Now  there  is  not  any  evidence  that 
it  was  his  act;  but  if  there  were,  giving  time  to  the 
payee  did  not  discharge  the  drawer^ 

Baylet  J.  I  am  entirely  of  the  same  opinion.  Tlie 
^»^  d  Biekerdike  v.  BoUman  has  established,  and  I  am 
&p«ed  to  think  rightly,  that  a  party  who  cannot  b$ 
pi^diced  by  want  of  notice,  shall  not  be  entitled  to 
^«piie  it.  But  this  rule  extends  only  to  cases  where 
the  party  has  no  effects,  or  is  not  likely  to  have  efiect^ 

or 
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iSij.        or  has  no  expectadon  that  he  will  have  apy.     In  all 
*"""^        other  cases  the  drawer  is  entitled  to  notice^  and  this  is 
^tti9si         required  in  order  that  he  may  withdraw  forthwith  out 
Palton.       ^^  ^^  hands  of  the  drawee  such  effects  as  he  may  happen 
to  have»  or  may  stop  those  which  he  is  in  a  course  of 
putting  into  his  hands.    Now  here  Dalton^  as  between 
himsdf  and  Pict^d^  could  not  but  conclude  that  Pick- 
Jbrd  would  not  pay  the  bill  when  due^  and  that  he  was 
drawing  upon  him  without  any  reason  to  expect  that  he 
would,  unless  he  remitted  to  him  funds  for  the  purpose; 
because  he  knew  that  he  had  no  right  to  draw  upon 
him  before  the  end  of  the  year,  and  long  before  that  be 
has  notice.     At  the  period  when  the  bill  was  refused 
payment,,  DaUon  was  not  in  a  <:ondition  to  have  taken 
any  steps  against  Pichjord  so  as  to  derive  any  benefit 
from  a  notice.    Therefore  it  seems  to  me  that  this  case 
ranges  itself  under  the  authority  and  within  the  reason 
oi  Bickerdike:  v.  BoUman^  and  so  the  defendant  is  not 
entitled  to  notipe.     Then  as  to  the  second  point,  whe* 
ther  the  defendant  is  discharge  by  the  indulgence  given 
to  Quatian,  the  case  of  English  v.  Darley  (a)  established 
that  if  the  holder  agree  to  give  indulgence  for  a  certain 
period  of  time  to  any  one  of  the  parties  to  a  bill,  this 
takes  ^way  his  right  to  call  on  that  party  for  payment 
before  the  period  expires,  and  not  on^y  to  call  upon 
him  but  upon  all  the  intermediate  parties,  for  otherwise 
if  he  were  to  oblige  them  to  pay  the  bill,  they  wiould 
immediately  resort  against  the  very  person  whom  the 
holder  has  indulged,  which  would  be  inconsbtent  with 
his  agreement.    Therefore  if  he  give  time  to  the  piq^ee, 
he  cannot  call  on  theindorsers.    But  this  rule  does  not 

(0)  %Bo9.irF»ll^u 

apply 
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bpply  to  a  party  lower  down  on  tbe  bill ;  as  if  the  5th        18 15. 


Clahiook 


indorsee  were,  to  give  time  to  the  last  indorser  for  six 
months^  proposing  in  the  mean  while  to  endeavour  to  against 
get  payment  from  the  indorsers  lower  down  on  the  bill, 
this  might  well  be  done;  yet  according  to  the  argument 
for  the  defendant  all  the  prior  indorsers  would  be  dis- 
charged by  the  indulgence  given  to  a  subsequent  in« 
dorsen 

Daupich  J.     I  can  add  nothing  to  what  has  been 
said.    I  am  perfectly  of  the  same  opinion. 

Rule  discharged*. 
Topping  was  for  the  plaintiff. 


EccLEs  and  Another  against  Holland  and  2?^'%» 
Three  Others,  (a) 

r 

TN  assumpsit  for  goods  sold  and  delivered  agaiiitft  fenr  When  in  pro* 

defendants,  tbe  proceedings  being  by  original  and  originaU^inst 

on  bailable  process  in  Londen,  three  of  them  appeared  inhtB«rinto 

and  put  in  bail  by  one  attorney,  and  the  fourth  sepa-  Ji^^JU  ^i^'** 

ratdy  by  another,  and  the  three  defendants  also  pleaded  application  of 

'     ^  ^  three  of  the  ' 

separately  from  the  fourth.    In  last  term,  on  the  appli-   defendants, 

who  appear 

cation  and  usual  undertaking  of  the  three  defendants,  leparately  by 
the  venue  was  changed  from  London  into  the  county  and  nndertdko 
Vi>^o(  Lancaster.  t"he^Mr„ 

original  for 
,  error,  the  CoBTt 

On  the  first  day  of  this  term  Spankie  obtained  a  rule  will  require  a 
oisi  for  setting  aside  the  rule  for  changing  the  venue,   taking  from  the 

fourth,  who  haa 
appeared  byr  a 
M  This  note  wis  comniuicatcd  to  us  by  t  gentleman  at  the  ban        dlf^reot  atttr- 

on  "*y 


I 
L 
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on  ihB  ground  that  the  venae  could  not  be  chinged  upon 

*«  application  of  some  of  the  defendatiU  (a),  at  least  not 

HoitAMfc  "*^  *  county  palatini  without  the  undertaking  of  the 
other  defendant  not  to  assign  the  want  of  an  original  for 
errm-,  particularly  when  they  appeai-cd  by  different  at* 
tomies  and  severed  in  pleading. 

Oaselecy  who  on  a  former  day  shewed  cause  on  behalf 
of  the  three  defendants,  stated  that  the  other  defendant 
was  willing  to  enter  into  the  undertaking  required;  and 
jRichardsm  was  now  instructed  to  that  effect  on  the  part 
of  the  fourth  defendant:  whereupon  the  rule  obtained 
by  Spankie  was  discharged,  upon  payment  by  the  de* 
fendants  who  had  obtained  the  original  rule  for  c^ang* 
ing  the  venue^  of  thecosu  dTthis  application* 

{a)  Ai  to  chsngtn|r  the  TenHC  on  the  appticmtion  of  wne  of  the  de- 
fendants, see  Box  v.  Rttd,  Practical  RtiisU  C.  P.  430. 


^^^  Trubman  against  Lambeat  ftnd  Others, 

^^^Ho^  DEBT  for  241/.  %s.  lA,  due  from  the  defendant  $o 
f  ^ttThe"e-  *^  plaintiff' by  virtue  of  stat  28  G.  3.  c.  52.  J.  23. 

turn  of  a  mem-  Plea,  nil  debet.    At  the  Middlesex  sittings  after  HSkary 

bePf  ftnd  alio 

charginpthe  term  X814,  there  was  a  verdict  for  the  plaintifl^  subject 

officer  with  cor-  to  tlie  opinion  of  the  Court  upon  a  case^  which  in  sub- 

™„&?tho  stance  was  this: 
^^Tttmd  ^t  the  last  election  for  a  burgess  to  serve  In  parlia- 

by  his  ooansel 

aod  agent  be* 

fore  the  select  connaiittee,  and  bring  witnesses  to  defend  himaelf  against  thaae  chaige^ 

afed  the  committee  report  that  the  chaiges  appeared  to  them  friroloas  and  TGCitioas, 

which  resolation  Is  entered  in  the  journals*  and  the  retumingbollicer  obuia  the  8peaker*l 

Older  and  certificate,  pursuant  to  stat  28  G.  3,  r.  51.,  ascertaining  the  amoant  of  his  costs 

aad  cxpences,  debt  lies  to  recover  them. 

lueat 


Lambert. 


m  THE  FiFrtr-PifTH  Year  or  GEORGE  III.  435 

ment  for  the  borough  oi  Pdnlefmct^  th^re  were  three        1S15* 
candidates,  and  Lord  PMingtoHy  one  of  them,  was  re-        «-— — 
turned;  aghast  which  return  ihe  defendants,  as  electors        ^^dmt 
of  the  borough,  signed  and  presented  a  petition  to  the 
House  of  Commons,  charging  the  plaintiff,  then  mayor 
and  returning-officer  of  the  borough,  with  partiality 
and  corruption  in  favour  of  Lord  P.,  and  with  having 
bribed  several  of  the  electcnrs  to  vote  for  him,  and  charg- 
ing al^  Lord  P.  by  himself  and  agents  with  bribing 
and  treating,  and  that  the  returi)  was  obtained  by  these 
and  other  illegal  practices.     The  defendants  did  not 
serve  a  copy  of  this  petition,  or  of  the  order  of  the 
House  for  taking  it  into  consideration,  upon  the  plain- 
ti£^  but  upon  the  agent  of  Lord  P.,  who  immediately 
shewed  it  to  the  plaintiff,  and  received  instructions  from 
him  to  oppose  the  same  on  his  behalf  before  the  com- 
mittee.   Notices  were  sent  to  the  parties,  and  an  order 
to  appear  by  theinselves,  their  counsel  or  agents,  when 
the  petition  was  ordered  to  be  taken  into  consideration. 
The  agent  jCor  the  plaintiff's  solicitor  in  the  country, 
who  was  also  the  agost  of  Lord  P.,  attended  the  strik- 
ing of  the  committer  but  did  not  retain  any  counsel 
for  the  plaintiff  on  that  occasion.     The  plaintiff  at- 
tended the  committee  by  his  counsel  and  agent,  when 
the  petition  was  taken  into  consideration,  and  incurred 
great  expaice  in  bringing  witnesses  to  defend  himself 
agauiit  the  charges  made  in  the  petition,  but  the  trial  of 
the  petition  went  off  upon  the  ground  that  the  defend- 
ants did  not  produce  the  original  poll-books;  and  the 
chairman  of  the  committee  refxirted  to  the  Honse,  that 
Lord  P.  was  duly  elected*  and  that  the  petition  did  not 
appear  frivolous  as  it  applied  to  him,  but  that  the  charges 
contained  in  the  petition  agunst  the  plaintiff  did  appear 

fri- 


Lambekt. 
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X  8 1 5«  frivolous  and  vezatious ;  which  reiolution  was  entered  in 
•"■"■""  thejournals  of  the  House.  The  plaintiff  made  appli- 
agaimi  cation  to  the  Speaker  pursuant  to  the  act  (a),  m  order 
to  obtain  his  costs  and  expences,  and  the  Speaker  di- 
rected the  same  to  be  taxed  by  the  clerk-assistant  of  the 
House,  and  a  master  in  Chancery,  who  examined  the 
same  and  reported  to  him  the  amount,  and  he  there- 
upon signed  a  certificate^  expressing  the  amount  ef  the 
costs  and  expences,  as  allowed  in  the  report,  to  be 
240/.  25.  id.  The  plaintiff  demanded  the  said  coats  of 
the  defendants,  which  they  refused  to  pay. 

The  question  was,  whether  the  plaintiff  was  entitled 
to  maintain  this  action  under  the  statutes  relating  to 
the  trials  of  controverted  elections,  &c.  particularly  the 
statutes  10  G.  3.  r.  16.  11  G.  3.  r.  42.  25  6.  3.  e.  84. 
28  G.  3.  c.  52.  If  the  Court  should  be  of  opinion  that 
the  plaintiff  is  entitled,  the  verdict  to  stand;  otherwise^ 
a  nonsuit 

Ndan  for  the  plaintiff,  contended  that  he  was  entitled, 
as  being  a  party  who  appeared  before  the  committee  in 
opposition  to  the  pedtion,  within  the  meaning  of  the 
Stat.  28  G.  3.  c.  52*  8. 19.,  although  he  was  not  served 
with  a  copy  of  the  petidon  or  of  the  order  of  die  House 
for  taking  it  into  consideration,  nor  attended  as  a  party 
to  strike  the  committee.  And  he  said  that  the  select 
committee  were  the  proper  and  exclusive  forum  for  de- 
termining this  question,  and  that  they  had  determined 
it;  for  when  they  reported  to  the  House  that  the  peti- 
tion, as  it  regards  the  plaintifl^  appeared  to  them  fri- 
volous, that  necessarily  implied  that  the  plaintiff  was 

(tf)  »SC.3.f.ji. 

a  party 


Lambert, 
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a  party  before  them ;  and  then  bj  s.  19.  the  costs  foUow         1815. 

upon  sudi  rq>orL     And  s.  23^  which  gives  this  action        

far  the  recovery  of  the  costs,  points  out  what  shall  be  cgaimf 
deemed  full  and  sufficient  evidence  in  support  of  it,  viz. 
the  certificate  of  the  Speaker,  together  with  an  exa- 
nuned  copy  of  the  entry  in  the  journals  of  the  resolu- 
tion of  the  committee ;  plainly  treating  the  resolution 
of  the  committee,  like  the  judgment  of  a  court,  as  final, 
aad  the  certificate  as  a  taxation  of  costs.  .  And  even  if 
the  resolution  of  the  committee  were  not  final,  but  the 
question  was  now  opai,  whether  the  plaintiff  was  a  party 
or  not  before  the  committee,  it  would  be  strange  to  hold 
that  the  returning  officer,  who  is  charged  with  such  mis- 
conduct as,  if  substantiated^  would  lead  to  his  imprison- 
moit,  if  he  appear  to  defend  himself  against  such 
charge,  is  nevertheless  to  be  deemed  so  much  a  stranger 
as  not  to  be  within  the  meaning  of  the  words  a  party 
usho  shall  have  appeared  before  the  committee  in  opposi^ 
tion  to  such  petition. 

C.  F.  Williams^  contr^  argued  that  the  plaintiff  was 
not  a  party  so  as  to  be  entitled  to  costs  under  the  23'6.3, 
C.52.  For  all  the  statutes  relating  to  this  subject,  being 
in  pari  materia,  are  to  be  taken  as  if  they  were  one  law, 
and  shall  serve  to  expound  each  other ;  and  therefore 
if  the  plaintiff  would  not  have  been  a  party  within  the 
meaning  of  any  of  the  prior  acts,  neither  shall  he  be 
within  this.  Now  the  stat.  loG.  3.  c.  16.  only  accounts 
those  parties  who  are  the  petitioners,  and  sitting  mem- 
bers; which  is  extended  by  the  1 1  G.  3.  c.  42.  to  the  se- 
veral parties  who,  on  distinct  interests  or  grounds  of 
complaint,  shall  present  separate  petitions,  and  by  5. 6. 
each  of  them  shall  strike  the  committee.      Then  the 

Vol.  IV.  R  25  0\ 
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1815.        15  G.3.  e.  84.  5. 10.  makes  the  returning  oiBcer,  in  cer« 
_  tain  cases,  a  part^'.     But  the  present  case  falls  within 

i^mat  neither  of  those  acts,  and  consequently  not  within  the 
28  G.  3.  c.  52.  For  that  statute  is  confined  to  such  cases 
as  are  within  the  former  acts,  as  appears  by  the  pre« 
amble,  which  recites  tlie  former  acts,  and  that  it  is 
expedient  that  provision  should  be'  made  for  discou* 
raging  persons  from  presenting  frivolous  or  vexatious 
petitions,  &t.  in  ani/  of  the  cases  to  fcAich  the  aboae* 
recited  acts  relate.  Therefore  whatever  might  be  the 
construction  of  5  19.  of  this  last  act,  if  it  stood  by  itself, 
it  is  plain  that,  coupled  with  the  prior  acts,  the  words 
party  or  parties  must  be  understood  of  such  party  or 
parties  only  to  whom  the  prior  acts  relate.  Accordin^y 
the  practice  has  been  not  to  consider  a  returning  oflScer, 
whose  conduct  is  complained  of  in  the  petition,  as  a 
party  that  is  entided  to  be  admitted  to  strike  the  com- 
mittee, {a) 

Lord  Ellenborough  C.  J.  Very  likely  for  the  pur- 
pose of  striking  the  list  of  the  committee  he  may  not  be 
a  distinct  party.  But  here  the  committee  have  reportefl 
that  the  petition,  as  it  regards  this  plaintiff,  who  ap- 
peared before  them  to  oppose  the  charges  made  in  the 
petition^  appeared  to  them  to  be  frivolous ;  and  upon  this 
subject  they  are  a  court  not  only  of  competent  but  of 
exclusive  jurisdiction ;  and  then  the  statute  {b)  enacts 
that  whenever  the  committee  shall  so  report,  the  party 
or  parties  who  shall  have  appeared  before  the  com- 
mittee in  opposition  to  such  petition,  shall  be  entitled 
to  costs.     In  another  clause  (c)  I  find  this  generality'  of 

(a)  NotUugham  cue,  1803,  JntninctiM  t»  Petk,  MItcS.  CastSf  46* 
{h)  %Z  G.j.  c.  ja  J.  19.  (f)  Sect.  x8. 

expres- 
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e^qiressiiH],  viz.  ^  every  party  or  parties,  who  shall  have         18 15* 


Trocman 


appeared  before  them  in  opposition  to  such  petition.' 
Why,  therefore^  are  we  to  say  that  none  other  than  agMnst 
those  who  shall  have  appeared  before  them  in  oppo- 
sition to  the  return  are  to  be  considered  as  parties, 
when  the  language  of  the  statute  plainly  is,  *'  in  oppo- 
sitiob  to  the  petition?'  I  confess  I  am  not  for  re- 
straining the  generality  of  the  enacting  clause  by  the 
preamble,  without  some  reason  for  it* 


Le  Blanc  J.  No  one  who  reads  tlic  petition  can 
doubt  that  the  returning  officer  is  a  party  complained 
against,  and  the  committee  have  admitted  him  as  such 
to  defend  himself.  He  might  have  become  subject  to 
panishment  if  the  charges  had  been  made  good  against 
him.  It  seems  to  me  that  he  comes  within  the  express 
provisions  of  the  statute. 

Bayley  J.  The  argument  is  that  a  party  may  be 
charged  with  corruption,  and  yet  if  he  appear  to  de- 
fend himself  against  the  charge  it  must  be  at  his  own 
expeoce. 

Dampier  J.  The  being  a  party  entitled  to  strike 
the  committee  stands  on  a  different  reason  from  the 
present  case.  But  if  a  person  whose  office  is  to  make 
the  return  be  charged  witli  corrupt  conduct  in  that  office, 
is  it  consonant  with  reason  to  say  that  he  is  not  a  party 
if  he  appear  in  order  to  repel  the  charge  ?  And  I  have 
always  understood  it  as  a  standing  rule  in  the  construc- 
tion of  acts  of  parliament,  that  the  enacting  clause  shall 
net  be  restrained  by  the  preamble,  if  the  enacting 
R  2  words 


^40 


i8i5- 


Trueman 
Lambbkt. 
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w6rd8  are  large  enough  to  comprdiend  the  caBe(d); 
and  here  the  words  are  large  enough. 

Judgment  for  the  Phiintifil 

(a)  See  Bac^Jht.  Kit,  StaMe,  I.  a. 


Friday, 
June  ad. 


Mair  and  Others,  Assignees  of  T.  Mair,  Bank- 
rupt, against  Glennie  and  Others,  Assignees 
of  Sharpe  and  Co.,  Bankrupts. 


A  SSUMPSIT  for  money  had  and  reoeived.     Plee, 
general  issue.    At  the  trial  before  Lord  JSltenr 
borough  C.  J.  at  the  London  sittings  after  Hilary  term, 
the  case  was  thus: 

ilfaiir  (the  bankrupt)  was  in  Februaty  1812  owner  of 
the  American  ship  Naoigator^  bound  with  a  cargo  be- 
longing to  Mair  on  a  voyage  to  the  Haivannahj  and  to 
take  in  a  return  cai^  for  the  Baltic.  Young  was  the 
master  of  the  ship,  under  an  agreement  between  him 
and  Mair,  which  was  contained  in  a  letter  from  Mair 
to  Young,  and  signed  as  accepted  by  Young,  that  he 
{Young)  was  to  have  in  lieu  of  all  wages,  primage,  &c. 

tu^i  ind  notice 

thereof,  to  take  one  fifth  share  of  the  profit  or  lo^s  of  the  intended  voy- 
age, on  ship  and  cargo,  and  was  to  follow  MatYs  instruc- 
tions, do  all  the  business  himself  that  he  could  do^  and 
for  the  rest  make  the  best  bargains  he  could.  The  ship 
sailed  for  the  Havannah  on  the  ist  of  March;  and  on 
the  3d,  Mair  being  indebted  to  S&arpe  and  Co.  for  ad- 


A  transfer  of 
a  ship  and  car* 
{o  at  sea»  con- 
veyed by  M.  to 
S,  as  a  security 
for  money  bpr- 
fowed,  by  eie- 
cnting  and  de- 
li Tering  to  S,  a 
bill  of  sale  of 
tlie  ship,  a  po- 
licy npon  ship 
and  cargo,  and 
indorsioc  the 
bills  of  lading, 
wai  held  not  to 
pa»  the  pro- 
perty to  &, 
where  &,  neg- 
lected, apon 
the  ship's  re- 


to  do  any  act 
to  notify  the^ 
transfer  of  the 
property  to 
him  ;  but  that 
the  property 
passed  to  the 
assignees  cf  M.f 
%ho  became 
bankrupt,  as 

being  in  the  possession,  order,  and  disposition  of  Af.  at  the  time  wlicn  he  became  banlc- 
rupt  within  the  stat.  ax  Jac*  x.  n  19.  Also  that  an  agreement  between  M.  and  the  cap- 
tain, that  the  captain  should  have  one-6fth  share  of  the  profit  or  loss  of  the  voyage  on 
ship  and  cargo,  did  not  preveut  5«  from  taking  possession. 


vanccb 


Clennis 
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vances  made  by  them,  and  having  negotiated  for  farther         181;. 
advances,  executed  to  them  a  bill  of  sale  of  the  ship  for  " 

the. consideration  as  expressed  in  it  of  1900/.,  and  put  against 
mto their  hands  a  policy  upon  ship  and  cargo,  as  a  security 
for  these  advances.  The  ship  arrived  at  the  Havannah^ 
discharged  her  cargo,  and  todk  in  a  return  cargo,  fot 
which  Ybmtg  signed  bills  of  lading,  making  the  goods 
ddiverabie  to  Mair  or  assigns,  and  sailed  from  the  Ha- 
'eomuUu  On  the  lothof  Ji<^,  Ybtcngf,  having  received 
orders  from  Mair  to  touch  at  a  port  in  England^ 
reached  OanoeSf  and  informed  Mair  by  letter  of  the 
ship's  arrival  there,  and  on  the  14th  brought  her  roun^ 
tolSteemess.  Mair  informed  Sharjpe  and  Co.  of  the 
ship's  being  at  Cbwes,  and  that  she  was  coming  up  the 
channel,  and  indorsed  to  them  the  bills  of  lading,  and 
on  the  day  after  her  arrival  at  Sheemess  directed  Young 
to  proceed  with  ship  and  cargo  to  St.  Peter^mrgh^  and 
to  remit  the  proceeds  to  Sharpe  and  Co. ;  of  which 
Young  on  the  same  day  wrote  to  inform  Sharpe  and- 
Co^  telling  them  that  he  should  remit  to  them  the 
proceeds  in  bills  or  produce^  as  might  appear-  to  him 
most  beneficial  for  the  concern.  The  ship-  sailed  from. 
Sheemess  on  the  i6th  on  her  voyage,  and  was  captured' 
on  the  1 2th  o(  August  by  a  king's  shfp  as  being  Afneri- 
can  property,  and  sent  into  Wingo  Sound.  On  the  15th 
^  September^  whilst  she  lay  there.  Youngs  who  had  hi- 
therto been  in  the  habit  of  communicating  with  Mair 
only,  wrote  to  Sharpe  and  Co.,  informing  them  that 
^by  Im  letter  to  them  of  the  15th  of  July  he  had  re- 
ferred them  to  Mair  for  future  information,  not  know- 
ing at  the  time  that  they  had  any  thing  more  to  do  with 
the  ship  than  to  receive  the  proceeds  of  the  cargo,  but 
^  since  his  return  to  that  place  he  had  learnt  from 
R  3  Mair 
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1815.         Mair  that  Mair  had  transferred  the  ship  and  cargo  to 


Mair 


them,  retaining  only  the  management  of  the  voyage." 
cgiunu  Afterwards  he  wrote  to  them  again  respecting  the  ship 
and  cargo,  but  Shar-pe  and  Co.  never  answered  any  one 
of  his  letters,  nor  did  they  signify  to  him  their  assent  to 
the  transfer,  nor  give  any  orders  or  do  any  act,  while 
the  ship  lay  at  Cknces  and  Skeemess,  to  take  possessicHi 
of  ship  or  cargo.  The  ship  and  cargo  having  bcai  sent 
back  to  Ixmdonf  arrived  there  after  both  Mah'  and 
Siarpe  bnd  Co.  had  become  bankrupts,  and  being  li- 
belled in  the  Admiralty  Court  by  the  captors  as  prize, 
the  defendants  by  agreement  with  the  plainttfi  af^eared 
and  put  in  their  claim,  and  the  ship  and  cargo  were  af- 
terwards, by  decree  of  the  Court,  given  up  to  the  defend- 
ants, who  sold  them  and  received  the  proceeds.  Sharpe 
and  Co.  became  bankrupt  on  the  ist,  and  Mair  on  the 
ad  of  October. 

There  was  a  verdict  for  the  plaintifis.  And  upon  a 
rule  nisi  obtained  in  the  last  term  for  a  new  trials  the 
point  made  was,  whether  under  these  circumstances 
jkfa/r,  at  the  time  when  he  became  bankrupt^  had  the 
possession,  order,  and  disposition  of  the  said  ship  and 
cargo,  within  the  meaning  of  stat.  ai  Jdc^  i.  c.  19. 
s.  1 1.;  and  Atkinson  v.  Mating  was  cited,  (a) 

Park,  Toppingy  Marryatj  and  Campbell  shewed  canse^ 
and  distinguished  Atkinson  v.  Mating  from  the  present, 
chiefly  because  in  that  case  the  mortgagee  never  had  an 
opportunity  of  taking  possession  before  the  bankruptcy} 
for  the  ship  was  at  sea,  and  when  she  afterwards  ar- 
rived he  took  poss^ion  the  first  moment  that  he  could. 

The 
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The  Attomej^Generali    Scarlett^    and    Richardson^         1815. 


Mair 


contra,  argued,  that  the  conveyance  to  Sharpe  and  Co. 
was  not  void  withm  the  stat.  2i  Jac*  For  this  was  like  i^Mnst 
MUnson  v»  Maling^  a  mortgage  of  a  ship  and  cargo  at 
sea;  and  though  the  mortgagees  never  took  actual  pos^ 
session,  yet  were  they  in  virtual  possession  the  moment 
that  the  transfer  was  notified  to  the  captain,  and  he 
consented  to  hold  the  same  and  remit  the  proceeds  to 
their  account.  For  where  the  thing  assigned  is  in- 
capable of  delivery  at  the  tim^  notice  is  sufficient  and 
is  equal  to  a  ddivery ;  as  if  a  debt,  &C  be  assigned  (a), 
or  goods  in  the  hands  of  a  warehouseman,  notice  to  the 
dditor,  or  to  the  warehouseman  will  be  sufficient*  And 
it  can  make  no  diSerence  whether  that  notice  be  given 
by  tlie  asdgnee  himself,  or,  as  in  this  case^  by  the  as- 
signor on  his  behalf.  If  there  be  no  firaud,  it  is  not 
necessary  that  a  bill  of  sale  should  be  followed  by  pos- 
session in  order  to  complete  the  legal  transfer  (6).  And 
here  Shatpe  and  Co.,  if  they  had  minded  so  to  do,  could 
not  have  taken  possession,  for  by  the  agreement  be- 
tween Mair  and  the  captain,  the  latter  was  interested  in 
ship  and  cargo  to  the  extent  of  one  fifth,  in  req>ect  of 
which  Sharpe  and  Co.  could  not  have  divested  him  of 
the  possession. 

Lord  Ellenbobough  C.  J.  Two  points  have  been 
Bude  in  this  case,  first,  supposing  in  other  respects  it 
was  proper  for  the  SAarpes  to  take  possession,  whether 
in  respect  of  the  captain's  interest  they  were  precluded 
from  taking  possession.  And  upon  this  point,  it  has 
been  contended  that  the  captain  was  virtually  a  partner, 

(«)  Xjall  T. MU,  X  Atk,  177.        (^)  Kidd  r.  Rtrwiimon^  %B,4rP. 59« 
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1815.        but  on  what  ground  has  it  been  so  contended?  The 
"~~"        ground  is  because  payment  of  the  captain's  wag^  was 
agmnst         to  depend,  as  to  its  amount,  upon  a  reference  to  the 
value  of  the  cargo ;  but  according  to  that  mode  of  argu- 
ment every  seaman  in  a  Greenland  voyage  would  be^ 
come  a  partner  in  the  fishing  concern.     There  is  no 
pretence  therefore  for  saying  that  the  captain  was  a 
partner  because  his  wages  were  to  be  regulated   and 
paid  by  reference  to  a  calculation  on  the  profits  of  the 
adventure.     This  point  then  being  laid  out  of  the  cas^ 
the  question  comes  to  this,  whether  the  possession  re- 
mained in  Matr  the  original  proprietor,  so  that  he  is  to 
be  considered  within  the  meanuig  of  the  statute  ofjac. 
as  having  at  the  time  of  his  bankruptcy  the  posfiession, 
order,  and  disposition.     Now  it  appears  that  in  Ma»xhj 
shortly  after  the  ship  sailed  for  the  Havannah^  an  in- 
strument, purporting  to  convey  the  ship  for  the  con- 
sideration of  1900/.   paid  to  Mairj  was  executed  by 
him  to  the  Skarpes,  which  would  have  entitled  the 
Sharpes  to  have  taken  possession,  at  least  in  the  nature 
ef  mortgagees.     They  could  not  perhaps  have  been 
eonddered  as  outright  purchasers,  but  only  as  mort- 
gagees in  possession.     The  ship  being  at  sea  and  not 
capable  of  manual  possession  at  that  time^   do  the 
'  Sharpes  notify  their  purpose  to  the  captain  of  taking 
to  the  ship,  or  do  they  upon  the  ship's  return  by  any 
act  on  their  part  manifest  that  th^  mean  to  take 
possession.    It  is  not  pretended  that  th^  do;  but  it  is 
said  that  the  o^tain's  letter  of  the  15th  of  September 
to  the  Sharpes  shews  that  he  had  notice  that  Mair  bad 
transferred  to  them  the  ship  and  cargo.    In  that  letter 
the  captain  writes  from  Wingo  Sounds  <<  that  he  had  in  a 
former  letter  of  the  15th  otJidy  from  the  same  place 

13  referred 
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Tcfisrred  them  to  Messrs.  T.  Mair  far  future  inform-  1815, 
ation  until  his  arrival  at  Petersburgh ;  not  knowing  at  ' 
that  time  that  they  had  any  thing  more  to  do  with  the  tigainst 
ship  than  to  receive  the  proceeds  of  the  cargo ;  but  that  g^-^nni*. 
since  his  unfortunate  return  to  that  place  T*  Mair 
and  Co.  had  informed  him  that  they  transferred  the 
8hq>  and  cargo  to  them^  retaining  only  the  manage- 
ment of  the  voyage."  And  then  he  refers  them  to 
Mtnr  for  a  particular  account  of  the  circumstances  of 
his  detention.  Thus  we  find  the  obtain  writes  to  the 
Sharpes  having  ance  his  return  only  to  fVingo  Sound 
been  made  acquainted  with  their  relation  to  the  ship 
and  cargo  by  communication  with  Mair  and  Co.  and 
he  does  not  then  know  whether  the  Sharpes  will  or  will 
not  dect  to  take  possession.  Undoubtedly  if  they  had 
pmposed  to  take  possession  one  would  have  thought 
thatsudi  a  letter  as  that  would  have  provoked  them 
to  signify  their  purpose.  It  is  said  that  the  captain 
continued  to  write  to  the  Sharpes;  but  they  never 
answered  any  of  his  letters.  One  of  the  Sharpes  who 
was  a  witness  proved  that  foct,  and  also  proved  that 
they  neither  took  nor  ordered  possession  to  be  taken  at 
any  time.  How  then  shaU  we,  against  the  positive  de- 
clarations of  the  parties  themselves,  and  the  &cts  of  the 
caac^  infer  that  they  had  the  possession  ?  That  they  had 
an  opportunity  of  taking  possession  is  plain,  for  they 
knew  the  ship  was  at  CaweSj  and  understood,  that  she 
was  to  come  to  the  river.  Therefore  th^  had  an 
opportunity  of  taking  possession  at  that  time,  and  of 
perfecting  their  title  as  mortgagees,  and  if  th^  had  so 
dime,  tliis  would  not  have  been  a  case  within  the 
statute.  But  they  have  not  done  it,  the  reason  of 
which  probably  was  that  they  might  not  subject  them- 
selves 
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1815.         flolyes  under  the  circunistanoes   to    demands  against 
•  them  88  owners  in  respect  of  the  supplies  made  to  the 

ggatna  ship.  Here  then  is  not  only  not  any  constractive 
possession,  but  there  is  the  strongest  negative  construc- 
tion arising  from  the  declarations  and  conduct  of  the 
Skarpes  that  they  designed,  not  to  take  possession,  and 
not  to  attadi  upon  themsdves  the  burthen  of  being 
the  ship  owners.  Therefore  this  was  not  a  possessios 
in  the  Sharpes  to  prevent  the  statute  of  Jac.  operating 
to  pass  the  property  to  the  assignees  of  Miiir^  as  being 
in  his  possession,  order,  and  disposition  at  the  time  he 
became  bankrupt ;  and  so  it  seems  to  me  tliat  there  is 
not  any  ground  for  a  new  trial. 

L£  Blakc  J.  I  agree  witli  that  which  has  been  stated 
by  my  Lord.    On  the  first  point  it  is  impossible  to  see 
from  the  letter  produced,  which  is  the  only  evidence  of 
the  captain's  interest,  that  it  stood  in  the  way  of  the 
mortgagees  taking  possession.     That  letter  amounts  to 
nothing  more  than  an  allowance  of  a  certain  sum  to  the 
captain  in  proportion  to  the  profits  of  the  voyage  in 
lieu  of  wages;  and  the  conveyance  by  Mair  to  the 
Sharpes  conveyed  to  them  the  pr<qperty  which  Mair 
had  subjea  to  the  captain's  rights  under  that  agree- 
ment.   The  next  question  is,  whether  at*  the  time  of 
Maif^%  bankruptcy  he  continued  in  the  visible  owner- 
ship of  the  property  by  the  consent  of  the  Sharpes. 
Now  I  take  it  to  be  a  settled  rule,  that  a  conveyance  of 
a  ship  at  sea,  in  which  case  the  party  cannot  take 
pofisessioB)  may  be  made  effectually,  provided  he  does 
take  possession  as  soon  as  he  has  an  opportunity.    In 
thb  case  a  conveyance  was  executed,  and  it  appears 
tbut  the  parties  to  whom  it  was  executed  might  after* 
I  wards 
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wards  have  taken  possession,  but  they  neglected  to        18 15. 
do  SQ  while  the  ship  was  in  the  river ;  therefore  that  is  a       — — 
circttmstance  to  #hew,  that  they  did  iK)t  intend  to  take        againu 
possession  at  that  time.     It  is  true  that  after  that  time 
they  had  no  other  o|^ortunity  of  taking  actual  pos< 
session,  but  still  they  had  an  opportunity  of  doing 
every  thing  which  under  the  circumstances  might  have 
been  done,  but  they  desisted  from  doing  any  thing. 
Their  conduct  also  shews  that  they  did  not  consider 
the  captain  to  be  acting  as  their  agent,  for  they  never 
answered  his  letters  or  signified  to  him  that  they  ac- 
ceded to  the  instructions  given  him  by  Mair :  on  the 
contrary  they  appear  to  have  observed   a  profound 
silence.      Coupling   this   with    the   parol  evidence  of 
Skarpcy  who  admitted  they  never  took,  and  as  I  under- 
stand it,  never  intended  to  take  possession,  it  seems  to 
me  that  down  to  the  time  of  the  bankruptcy  of  Mair 
the  property  continued  in  his  possession  and  under  his 
control  by  the  permission  of  the  Skarpes  the  owners ; 
for  the  latter  avoided  every  opportunity  which  offered 
of  taking  possession.     Therefore  I  tliink  this  rule  ought 
to  be  discharged. 

Bayley  J.  It  seems  to  me  that  this  verdict  is  correct. 
There  is  no  pretence  for  saying  that  the  captain  was  a 
part-owner ;  all  that  he  had  a  right  to  insist  on  was  that 
the  ship  should  go  to  the  port  of  her  destination.  But 
if  he  had  been  a  part  owner,  it  seems  to  me  that  it 
would  have  made  no  difference;  because  if  this  convey- 
ance had  transferred  but  a  part  of  the  property,  still 
'there  would  have  been  an  obligation  on  the  Skarpes  to 
^e  possession  in  order  to  prevent  Mattes  having  the 
apparent  ownership.     As  to  the  other  point,  I  think 

there 
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• 

1 815.        there  might  be  some  little  difficulty  an  the  statute  of 
— "*"         Joe.,  but  there  is  none  I  think  on  the  stat*  of  JSfik. 

i^atttst         With  respect  to  the  statute  of  Jac  the  property  must 
be  in  the  possession,  order,  and  disposition  of  the  bank- 
rupt by  the  consent  of  the  true  owner  at  the  time  of  the 
bankruptcy;  and  unless  it  be  in  the  possession^  order, 
and  disposition  of  the  bankrupt  at  that  time,  the  statute 
does  not  apply.     Now  I  feel  some  difficulty  in  carrying 
this  case  to  such  an  OKtent ;  for  the  ship  was  not  in  the 
possession  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
but  of  Young  the  captain ;  and  the  captain,  it  appears, 
knew  that  the  ship  had  been  assigned  to   the  SAarpes, 
and  that  he  should  have  to  account  with   them  respect^ 
ing  her,   and  had  so  communicated  to  the  Sharpes. 
After  that  I  am  inclined  to  think  that  what  had  taken 
place  was  sufficient  to  subject  the  c^tain  to  account 
with  the  Sharpes,  and  therefore  that  at  the  time  of 
Mair^s  bankruptcy,  he  was  to  be  considered  as  agent  of 
the  Sharpes,  and  could  not  have  justified  paying  over 
the  proceeds  to  Mair;  it  would  have  been  inconsistent 
with  the  terms  of  his  letter  to  them  so  to  do.     It  is  true 
indeed  that  they  never  made  any  answer  to  his  letters, 
nor  took  any  step  to  clothe  themselves  with  the  posses- 
sion ;  but  I  cannot  say  that  through  their  neglect  in 
that  respect  the  captain  would  have  Been  relieved  from 
aD  future  claims  of  the  Sharpes ;  and  if  he  would  not,  I 
fed  some  difficulty  in  saying  that  the  possession,  order, 
and  disposition  of  this  property  was  in  Mair  at  the  time 
of  his  bankruptcy.    But  upon  the  statute  of  Eliz.  I  have 
not  any  difficulty  in  saying  that  the  Sharpes  were  bound 
to  take  possession  as  soon  as  an  opportunity  offered. 
Perhaps  it  was  theur  duty  to  have  written  to  the  captain 
immediately  upon  the  assignment.    But  however  that 

may 
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may  b^  it  was  certainly  their  duty  when  the  ship  arriv-         i8i5. 
ed  in  this  country,  to  take  such  steps  as  would  vest  in  * 

uiedi  the  possession.  It  appears  that  they  were  ap-  t^miut 
prized  of  the  ship's  arrival  at  Cowes  in  Jufyf  yet  they 
never  attempted  to  take  possession  themselves,  or  gave 
any  orders  for  that  purpose,  whereby  they  evidently 
shewed  that  it  was  not  only  their  intention  not  to  take 
possession,  but  that  they  studiously  avoided  it.  Not- 
withstanding this,  they  now  seek  to  aet  up  their  claim 
uoder  the  bill  of  sale,  according  to  the  terms  of  which 
they  ought  to  have  taken  possession.  By  their  neglect 
so  to  do,  they  enabled  Mair  to  hold  out  a  false  credit, 
for  down  to  a  very  late  period  if  the  captain  had  been 
sdked  whether  the  ship  remained  the  prc^>erty  of  Mair^ 
he  would  have  answered  in  the  affirmative. 

Dampier  J.  I  agree  that  there  ought  not  to  be  a 
new  trial  With  respect  to  the  first  point  I  think  all 
that  the  c^tain  had  a  right  to  require,  was  that  the 
ship  should  go  the  voyage,  but  no  farther.  On  the 
second  point,  this  conveyance,  as  it  seems  to  me^  falls 
within  the  stat  of  Jac.  for  it  appears  that  the  Skarpes 
never  meant  to  take  possession  of  the  ship,  but  chose 
nther  to  avoid  it.  Although  Mdir  informed  the  captain 
in  Ji<^,  that  the  proceeds  were  to  be  accounted  for  to 
the  Sharpesy  yet  I  think  the  order  and  disposition  is  to  be 
considered  as  being  with  Mair.  Afterwards  it  appears 
that  Mair  must  have  communicated  by  letter  to  the 
captain  that  he  had  transferred  the  ship  and  cargo  to 
the  Sharpes.  But  when  the  captain  writes  to  the  Sharpes 
that  he  was  to  be  accountable  to  them  for  the  proceeds, 
uid  afterwards  that  he  had  learned  that  the  ship  and 
cargo  had  been  transferred  to  them,  they  wholly  decline 

answering 


ISO 


CASES  IN  TRINITY  TERM 


1815. 


Mair 

against 

Glennis. 


answmng  his  letters,  and  neglect  to  clothe  themselves  in 
any  way  with  the  possession,  so  as  to  shew  to  the  world 
that  they  were  the  owners,  or  to  enable  any  person  who 
might  furnish  supplies  to  the  ship,  to  charge  them  in 
their  character  of  owners.  Therefore  it  seems  to  mc 
that  they  left  the  order  and  disposition  of  this  property 
as  to  the  rest  of  the  world,  however  it  might  have  been 
as  to  the  captain,  with  Mair,  who  could  not  make  a 
valid  transfer  to  them,  without  something  done  on  their 
part  to  indicate  a  change  of  possession.  But  this  the 
iSAaiT^e^ studiously  avoided  to  do;  and  therefore  Mair  is 
the  person  who  must  be  considered  as  having  at  the 
time  of  his  bankruptcy,  by  the  consent  of  the  Sharpcs, 
the  order  and  disposition  of  this  property.  And  if  tfai:$ 
be  so,  there  ought  ngt  to  be  a  new  trial. 

Rule  discharged. 


Saturday^ 
June  3d. 


The  King  against  The  Churchwardens  and 
Overseers  of  the  Poor  of  the  several  Parishes 
of  St.  Margaret  and  St.  John,  West- 
minster. 


'T'HE  Church  of  St.  John  Westminster  was  one  <rf  the 

50  churches  built  pursuant  to  the  stat.  9  Ann.  c.  22., 

and  the  |)arish  was  divided  and  taken  from  that  of 

St,  Margaret  pursuant  to  stat.  10  Ann.  c.  1 1.  5. 8.  but 

no  perpetual  division  of  the  two  parislies  according  to 

the  mode  prescribed  in  5. 22.  was  made^  and  the  rates 

of  the  two  parishes  continued  joint.     The  parish  church 

setnble  a  meet- 
ing, pursuant  to  j.  24.,  for  the  purpoie  of  agreeing  upon  and  aicertalning  the  monies  sod 
rates  to  be  assessed  for  the  repair  of  the  chureh  ot  one  of  those  parishes. 

of 


AlthoQgh  a 
mandamus  docs 
not  lie  to  the 
chorchwardens 
to  make  a 
chnrch-rate, 
yet  it  lies  to 
the  churchwar- 
dens. &c.  of 
two  united  pa- 
rishes, under 
sut.  ID  Ann, 
C.I  I.,  to  as- 
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o£  St,  John  became  ruinous  and  required  repair,  the         18 15. 
expence  of  which,  upon  a  survey  made^  was  estimated  " 

at  8500/.,  upon  which  the  churchwardens  and  overseers         agthst 
of  St*Jokn*s  caused  notice  to  be  given  to  the  church-      waniens^of* 
wardens  and  overseers  of  Si.  Margaref^  that  they  the 
churchwardens  and  ovcrseeYs,  together  with  the  vestry 
or  principal  inhabitants  of  StJokn\  would  attend  in 
the  vi«tTy-room  of  Si.  Margaref%  on  Tuesday  in  ^Easter 
week  at  the  hour  of  \\  A.M.  to  meet  the  church* 
wardens  and  overseers  and  the  vestry  and  principal 
inhabitants  of  £/.  Margaref%^  for  the  purposes  mentioned 
in  10  Ann*  c.ii.s,  24.,  u  e.  to  agree  upon  and  ascer* 
tain  tlie  monies  and  rates  to^be  assessed  within  tho 
liouts  of  the  two  parishes  for  the  repair  of  the  said 
church,  and  to  divide,  ascertain,  and  apportion  such 
monies  and  rates  in  manner  and  form  o^  directed  by 
the  said  act,   and  thai  due  notice  of  such   meeting 
would  be  given  by  them  in  their  church,  and  they  re- 
quired the  churchwardens  and  overseers  of  St.  Mar^ 
garefs  to  give  the  Uke  notice  in  their's.     Notice  was 
accordingly  given  in  the  church  of  Si.  Jokn^  but  not  in 
that  of  St.  Margaret^  and  on  the  day  appointed  for 
»uch  meeting,  a  meeting  todc  place  and  several  pro- 
positions were  made  on  the  subject  of  the  repairs,  and 
the  mdde  of  raising  the  money  towards  such  rcpain, 
and  making  a  church-rate  in  the  two  parishes  to  de- 
fray the  same,  but  the  chairman  refused  to  take  the 
sense  of  the  meeting  upon  them,  it  appearing  that  the 
parish  officers  of  St.  Margarefs  had  refused  or  neglected 
to  give  due  notice  as  they  were  required. 

Wh««upon  a  rule  nisi  was  obtained  for  a  mandamus 
to  the  churchwardens  and  overseers  of  these  two  parishes 
to  summon  a  meeting  of  the  churchwardens  and  over- 
seers, 
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i8i5«        seers,  and  of  the  vestry  or  principal  inhabitants  of  the  two 
jr~*        parishes,  for  the  purposes  mentioned  in  the  above  notice. 

The  Kino 
agaittst 

^:::r2:r^'         The  AtUn^a^Qeneral  and  Hdrr^  shewed  c«,se, 
St.Maioa-    ^deitediZeirv.&.iV^£T'5riS4/&ni(a)toshewthatas 
the  subject-matter  of  this  iqppUoation  was  a  church- 
rate,  a  mandamus  would  not  lie.    They  also  submitted 
upon  the  construction  of  the  24th  sect,  of  10  Jnn.  that 
the  rate  for  the  repair  of  the  respective  churches  was 
not  to  be  a  joint  rate^  but  was  to  be  divided  and  asseand 
separately  in  each  district  for  the  repair  of  the  reqieo- 
tive  church  to  which  such  district  should  belong.    As 
if  it  should  appear  that  5000/.  were  necessaiy  fcr  a^ 
church-rate^  and  of  that  sum  4800/.  were  required  for 
repairing  the  church  of  St*  Johrtj  and  200/.  fer  that  of 
St.  Margareif  the  churchwardens,  &c«  are  to  divide  the 
rate  upon  each  district  accordingly.     And  great  hard- 
ship would  ensue  in  this  case^  if  it  were  otherwise^ 
because  the  parish  of  St.  MargOTct  have  hitherto  re- 
paited  their  own  church  at  their  own  ezpence  without 
*  calling  upon  St.  Johris. 

But  per  Curiam^  The  burthen  seems  to  be  intended 
to  be  cast  on  the  united  parishes,  for  they  are  first  to 
agree  upon  and  ascertain  the  gross  sum  to  be  assessed 
within  the  limits  of  the  original  parish  for  the  several 
purposes  mentioned,  and  then  to  divide  and  apportion 
the  same  upon  every  part  according  to  the  value  of  the 
lands  and  estates  therein  assessable.  And  although 
this  Court  will  not  interfere  by  mandamus  to  compel 
the  churchwardens,  &c  to  make  a  church-rate^  which 

(•)5r.A364. 

is 
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is  properly  of  ecolesiastieal  cognizance,  the  rights  and  1815. 

powers  of  which  are  saved  by  the  act  (a),  yet  they  will 

pot  in  motion  their  functions  in  ordine  ad,  i.  e.  to  og^inst 

1  1      -          !■             •        .             1                  1      «         .     1  The  Church* 

assemble  m  order  to  mquire  and  agree  whether  it  be  wardens  of 

fit  that  a  rate  should  be  made.  ^'  .et*"^" 


KET. 


Rule  absolute. 
MboU  wms  in  support  of  the  rule. 

(«)  5.  7,6. 


The  King  against  Barzet  and  Others.  -Wwifojr, 

°  June  5th. 

UPON  a  rule  nisi,  obtained  for  an  information  in  Upon  an  ap- 

i.  .  1       J  *•      1  *.  plication  for  a 

nature  of  quo  warranto  agamst  the  defendants  for  quo  warranto 

exerddng  the  offices  of  burgesses  of  Pirm6ro^^,  the  affi-  suggesting  that 

davit  in  support  of  the  rule,  which  was  made  by  three  ^^re  de^"** 

deponents,  one  statiiur  himself  to  have  been  a  buriress  «>nt™nr  to  the 

^  °  proTisions  of  a 

for  29  years,  the  second  for  14  years,  and  the  third  for  particalar  char- 

^^       ^  tj        -J  ter.thcaffidatit 

30  years  and  upwards,  deposed  that  they  (the  deponents)  must  state  that 

had  been  informed  and  believed  it  to  be  .true,  that  by  accepted,  or 

the  constitution  of  the  borough  there  ought  to  be  one  ha'^iienln  ^ 

>nayor,  and  1 2  of  the  more  discreet  men  of  the  borough  ^^"^®j|'^*JJ.'* 

<3»Ued  common  councilmen,  and  no  more,  and  that  such  and  the  Court, 

.  after  deteriDin<« 

inayor  and  common  councilmen  were  constituted  by  a  ing  that  the 

charter  of  Rich.  3.,  and  that  the  said  charter  directs  the  for  omitting  so 

mayor  to  be  chosen  from  among  the  said   12  common  [eavTto  IS^^^^^ 

councilmen,  and  that  for  many  years  past  many  persons  "' 
exceeding  the  number  of  12  had  usurped  the  offices  of 
common  councilmen,  &c.  contrary  to  the  provisions  and 
direcdons  of  the  said  charter,  &c,  and  then  it  proceeded 
to  state  that  one*  J.  /.  Stokes  in  1807  usurped  the  (^ce 
Vol.  IV.                       S                                    of 
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i8i5«  of  common  councilman^  there  being  then  12  exisdug 
common  coimcihneti>  and  afterwards  in  1 809  usurped  the 

against  office  of  major,  not  being  one  of  the  1 2  out  of  whom  the 
and  othcri.  mayor  ought  to  have  been  chosen ;.  and  whilst  so  usurping 
the  office  of  mayor,  together  with  others  who  pretended 
to  be  the  common  council,  assembled  without  no- 
tice to  the  burgesses  at  large,  and  chose,  admitted,  and 
swore  in  the  defendants  as  burgesses.  But  the  aflSdavit 
did  not  state  that  any  usage  had  ever  obtiuned  con- 
formably  to  the  charter  otJRick.  3.  or  that  such  char- 
ter had  ever  been  accepted. 

'  And  for  this  reason  Daunce^j  who  shewed  causey  ob- 
jected to  the  sufficiency  of  the  affidavit,  contending 
that  in  the  absence  of  any  allegation  that  the  charter 
'  was  accepted,  .or  that  the  usage  had  been  conformably 

to  it,  there  was  nothing  to  shew  that  this  was  the  exist- 
ing and  governing  charter  of  the  borough. 

Scarlett  contra  argued  that  enough  appeared  by  the 
affidavit  to  shew  both  an  acceptance  of  the  charter  and 
an  usage  under  it;  for  the  affidavit  states  ^^  that  by  tlie 
constitution  of  the  borough  there  ought  to  be  a  mayor/' 
&c.  whence  a  necessary  inference  arises  that  such  is  th^ 
existing  usage,  else  how  could  it  be  true  that  by  the  con- 
stitution there  ought  to  be ;  and  the  affidavit  adds  **  that 
such  mayor,  &c  were  constituted  by  charter  of  Rich.  3* 
from  which  it  plainly  appears  that  the  charter  exists^ 
I>ecause  those  who  are  constituted  by  the  charter  ought 
to  exist. 

Lord  Ellenborouoh  C.  J.    All  that  is  stated  upon 
the  affidavit  might  be  predicated  of  n  charter  which 

had 
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had  never  been  accepted.  But  unless  it  is  sworn  to 
have  been  accepted,  or  there  is  pregnant  evidence  of 
having  acted  under  it,  so  as  to  authorize  us  to  infer  its 
acceptance,  we  cannot  proceed.  The  constitution  of 
this  borough  may  be  as  sworn  according  to  the  charter, 
but  unless  that  charter  was  accepted,  it  will  not  be  the 
existing  constitution;  and  we  ought  to  see  that  by  the 
affidavits.  To  shew^  it  to  be  the  efRcient  rule  for  the 
government  of  the  borough,  it  ought  to  be  stated  that 
such  is  the  usage  of  the  borough,  or  that  the  charter 
was  accepted.  This  is  aTery  loose  manner  of  deposing 
to  the  &ct. 


^S3 


1815- 

The  KtNO 

agMtut 

Bakzbt 

and  Otheri. 


Dampier  J.  This  seems  to  be  an  experiment  to 
avoid  deposing  to  the  acceptance  of  the  charter.  I 
never  remember  a  rule  of  this  sort  granted  without  a 
positive  affidavit  th^t  the  charter  was  accepted  and 
acted  upon. 

Scarlett  then  prayed  for  leave  to  amend  the  affidavit. 

But,  per  Curiam^  that  would  be  a  dangerous  pre- 
cedent; the  parties  roust  make  a  new  application. 

Rule  discharged. 


S  2 
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Mmiaj,  Rawstoune  ^^1^5/ Wilkimson  and  Others. 

Where  the         T)EBT  by  the  sheriflF  of  the  county  palatine  of  Lan- 

under  a*fi!*f«.,  costeTy  OH  Stat  ^^  Eliz.  c. /^.^  for  poundage,  also 

thcm«n*^*^  d  ^^  work  and  labour,  money  paid,  and  on  an  account 

•ftcrwards'thc    stated.     Plea  Nil  debet. 

ezecation  being  At  the  trial  before  2>  hlanc  J.,  at  the  last  Lancaster 
•et  iside  for  •  ^i.  aI.  •  ' 

irrcguUrity,       assizes,  the  case  was  this : 

ordered  to'^be*'^  '^^  defendants  having  recovered  in  an  action  against 
returned,  paid  one  BloufU  upon  promises,  proceeded  against  the  bail, 
theusentof  and  sued  out  a  fi.  fa.  against  them  directed  to  the 
Held  that  the  ihcriff  of  the  county  of  Lancaster  indorsed  to  levy 
'^"d.  does  not  449^-  '^^'J  besides,  &c.  under  which  the  sheriff  levied, 
'*^*d^b^^"  and  received  the  money.  Afterwards  judgment  and 
action  of  debt  execution  against  the  bail  were  set  aside  for  irregula* 
plaiiitifrror  his  rity,  and  the  money  was  ordered  to  be  returned ;  in  con- 
'*^""  '^*'  sequence  of  which  the  sheriff,  witli  the  assent  of  the 

defendants'  attorney,  paid  back  the  money  to  the  bail. 
And  it  was  objected  that  since  the  stat  43  G.  3.  c.  46. ' 
5. 5.  debt  does  not  lie  for  the  sheriff  against  the  plaintiff 
in  the  action  for  poundage  for  executing  a  fi.  fa.,  but 
the  same  ought  to  be  levied  upon  the  goods  of  the 
defendant  oyer  and  above  the  sum  recovered  by  the 
judgment  2dly,  Admitting  that  in  general  the  action 
would  lie,  yet  in  this  case,  where,  the  judgment  and 
execution  have  been  set  aside  and  the  money  restored, 
the  sheriff  shall  not  have  it.  The  learned  Judge  directed 
a  verdict  for  the  plainti£^  reserving  liberty  to  the  de- 
fendants to  move  for  a  nonsuit. 


Accord* 
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•  Accordingly,  a  rule  nisi  having  been  obtained  in  the        it  15* 

list  torm,  HicAardsan  (with  him  Scarlett)  now  shewed         ~ 

Rawstornx 

csnse^  and  argued  that  by  stat  29  Eliz.  c.  4.  the  sheriff        ogmnst 
night  have  debt  for  his  poundage,  and  for  this  he 
cited  Lester  v.  Bromley  (a\  Jaystm  v.  Rculh  {b\  Jfhite  v« 
Haygh  (c).    And  (he  43  G.  3.  c.  46.  does  not  take  from 
die  sheriff  generally  his  remedy  against  the  plaintiff  for 
poundage^  &c.,  but  only  provides  that  in  certain  cases, 
as  where  execution  is  against  the  goods  and  not  against 
the  person,  the  plaintiff  may  levy  the  poundage  over 
and  above  the  sum  recovered*     For  if  the  goods  be 
insufficient  for  the  plaintiff  to  levy  both  debt  and 
poundage,  it  is  plain  that  unless  the  sheriff  may  de-     , 
maud  his  poundage  of  the  plaintiff  he  will  be  without 
remedy,  which  the  statute  could  never  intend.    There- 
fore his  remedy  shall  be  entire  as  before  the  statute^ 
either  to  retain  for  his  poundage,  or,  if  he  pay  die 
Qumey  over,  to  have  his  action.    Now  the  sheriff  in  this 
case  has  not  retained,  but  in  pursuance  of  the  order  of 
tlie  Court,  and  with  the  assent  of  the  defendants,  has 
restored  the  whole  sum  levied ;  therefore  he  shall  have 
his  action,   unless  he  is  not  entitled  to  poundage  by 
reason  diat  the  judgment  and  execution  have  been  set 
aside;  but  Barle  v.  Plummer  (i),.  Akhin  v.  Wells  {e)j 
Butten  V.  Ansley  (/),  all  shew  that  this  makes  no  di& 
ference,  for  if  the  sheriff  has  regularly  levied,  he  is 
ntided  to  poundage,    and  has  nothing  to  do  with 
the  regularity  or  irregularity  of  the   antecedent  pro- 
ceedings. 

(1)  Cro. Ccr.  486.  (^)  Salk^to^,  (c)  %Str.ii6l.        '   ' 

if)  SEsp.N.P.Cin. 

S3  J.  Paries 
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1 8 1 5«  J.  Parke^  oontra,  submitted  that  since  the  stat  43  6. 3» 

— ""^  e.  46.  the  sheriff  shall  no  longer  demand  his  poundage 
against  of  the  plaintifl^  who  sues  the  execution,  but  shall  levy 
it  upon  the  defendant's  goods.  For  the  words  of  5.5. 
that  the  ^  plaintiff  m^  levy  the  poundage,"  &c.  are 
compulsory  upon  him  that  he  mus^  levy ;  in  the  same 
manner  as  the  words  of  stat  9^3.  c.  ii*  $.B.  that 
^  the  plaintiff  nunf  assign  breaches,"  &c.  are  cofiapul- 
soiy  on  him  so  to  do  (a).  And  supposing  the  late  sta- 
tute has  made  no  differaice  in  respect  of  the  sheriff's 
right  to  poundage,  yet  in  this  case  he  shall  not  have 
his  action,  for  by  the  29  Eliz.  c.  4.  he  is  entitled  only 
to  poundage  '*  upon  such  sUm  as  he  shall  levy  or  ex- 
tend; and  deliver  in  execution.^  Wherefore,  as  he  has 
not  made  a  levy  as  complete  as  the  statute  prescribes,  be 
has  no  right  to  poundage;  and  before  he  can  have  an 
action  he  ought  to  return  the  writ,  and  that  be  has 
levied.  Mchin  v.  Wells  and  BuUen  v.  Andey  do  not 
decide  Uiat  the  sheriff  may  become  an  actor  and  *bring 
debt  for  his  poundage^  for  in  those  cases  the  sheriff  wa9 
the  party  defendant 

Per  Curiam.  Tlie  execution  being  irregular  was 
owing  to  the  &ult  of  the  defendants  and  not  of  the 
&heri£^  and  therefore  he  shall  not  be  deprived  of  his 
poundage  on  tliat  account  And  the  43  G*  3*  c.  46* 
does  not  vary  his  rights,  but  gives  a  boon  to  the  plain- 
tiff in  the  action,  who  is  entitled  to  levy  under  an 
execution  against  the  goods  of  the  defendant,  that  he 
may  levy  the  poundage,  fees  and  expences  of  the  exe- 
cution,  over  and  above  the  sum  recovered  by  the  jud^ 

W  ^l€s^.lbuw€n,sr.JL5it. 

i  X  mcnt 
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tncnt    Before  this  statute  tlie  sheriiF  used  to  levy  the        1815. 
sum  recpvered  by  the  judgment,  and  satisfy  himself  out        — 
of  it  for  the  poundage^  and  pay  over  the  residue,  but        "x^'V'i/ 
new  the  plaintiff  may  also  levy  the  poundage,  which  is 
more  than  he  could  before  do.     And  the  authorities 
referred  to  have  determined  that  the  sheriff  is  entitled 
to  poundage  if  he  levy,  and  that  in  such  a  case  as  tlie 
present  he  shall  not  be  ruled  to  return  the  writ. 

Rule  discharged. 


Stephens  and  Others,  Assignees  of  Spencer  Momiay, 
and  Another,  Bankrupts,  against  Elwall.       7*"*'^'  • 

TTROVER  for  goods.     Plea,  not  guilty.    At  the  trial  a  icrfint  may 

before  Le  Blanc  3.  at  the  last  Lancaster  assizes  the  J;ovSh<irgh 

case  was  this :  *^*  ?*^^  ?^  *?"' 

version  be  done 

The  bankrupts  being  possessed  of  the  goods  in  ques-  H  him  foi"  the 
tion  sold  them  after  their  bankruptcy  to  one  Deane,  to  master, 
be  paid  for  by  bills  on  Heathcote,  who  had  a  house  of 
trade  in  London,  and  for  whom  Deane  bought*  the 
goods.  Heathcote  was  in  America^  and  the  defendant 
was  his  clerk,  and  conducted  the  business  of  the  house. 
Deane  communicated  to  the  defendant  information  of 
die  purcliase  on  the  day  it  was  made,  and  the  goods 
were  afterwards  delivered  to  the  defendant,  and  he  dis- 
posed of  them  by  sending  them  to  America  to  Heath-' 
cote.  No  demand  was  made  upcm  the  defendant  until 
nearly  two  years  after  the  purchase.  The  learned  Judge 
inclined  to  think,  and  so  stated  to  the  jury,  that  if  the 
defendant  was  acting  merely  as  the  clerk  o{  Heathcote 
he  was  not  liable;  but  if  he  was  transacting  business 
fi)r  himselj^  though  in  the  name  of  another,  then  he 
S  4  would 
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would  be  liable.    The  jury  found  a  verdict  for  the  de- 
fendant.    And  upon  a  rule  nisi  obtained  in  the  last 

§TKPHENi 

aj^ainst  term  for  a  new  trial,  in  order  to  question  the  accuracy 
of  the  learned  Judge's  direction  in  point  of  law,  Perkins 
V.  Smith  (a)  was  cited,  and  it  was  contended  that  the  de- 
fendant being  a  tort-feazer,  no  authority  that  he  could 
derive  from  his  master  would  excuse  him  from  being 
liable  in  this  action* 

Parkf  who  now  shewed  causey  referred  to  the  report 
o{  Perkins  v.  Smithy  in  Sayer^  40.  and  said,  that  the  de- 
cision went  too  far,  and  that  it  had  not  been  approved 
o{hy  Lawrence  3.,  when  cited  to  him  on  the  western 
circuit  And  he  took  this  difference,  that  there  the 
defendant  received  the  goods  with  knowledge  that  the 
bankrupt  had  absconded  and  shut  up  shop.  But  in 
this  case  no  demand  was  made  until  two  years  after  the 
purchase;  therefore  it  would  be  a  great  hardship  if  the 
defendant  were  to  be  liable  in  respect  of  a  donand, 
which  fj^om  the  lapse  of  time  it  is  impossible  to  comply 
with. 

Tc^aping  and  Richardson,  contra,  argued  that  the  v&j 
assuming  to  dispose  of  another  man's  property,  was  a 
conversion,  and  cited  M^Combie  v.  Dames  {b)  in  support 
of  that  position;  and  in  Potter,  Assignee,  v.  Stariie, 
Exch.  M.  T.  1807,  the  Court  held  the  sheriff  liable  in 
trover  though  he  seized,  sold,  and  paid  over  the  money 
before  commission  issued,  and  before  any  notice,  saying 
this  necessarily  followed  from  Cooper  v.  Chitty{c),  for  it 
was  an  unlawful  interference  with  another's  goods. 

{a)  I  H^iis.3%9.  (b)  6  JSast,  538-  (0  I  -Swr-  ^ 

Lord 
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Lord  EuLENBOROuaH  C.  J.  The  only  question  is, 
whether  this  is  a  conversion  in  the  clerk,  which  un- 
doubtedly was  so  in  the  master.  'Die  clerk  acted  under  a^^i^st  ^ 
an  unavoidable  ignorance  and  for  his  master's  benefit  ^^  ^^' 
when  he  s^it  the  goods  to  his  master;  but  nevertheless 
his  acts  may  amount  to  a  conversion ;  for  a  person  is 
guilty  of  a  conversion  who  intermeddles  with  my  pro* 
perty  and, disposes  of  it,  and  it  is  no  answer  that  he 
acted  under  authority  firom  another,  who  had  himself  no 
aathority  to  dispose  of  it.  And  the  Court  is  governed 
by  the  principle  of  law,  and  not  by  the  hardship  of  any 
particular  case.  For  what  can  be  more  hard  than  the 
common  case  in  trespass,  where  a  servant  has  done 
some  act  in  assertion  of  his  master's  right,  that  he  shall 
be  liable^  not  only  jointly  with  his  master,  but  if  his 
master  cannot  satisfy  it,  for  eveiy  penny  of  the  whole 
damage;  and  his  person  also  shall  be  liable  for  it; 
and  what  is  still  more^  that  he  shall  not  recover  con- 
tribution ? 

Le  Blanc  J.  I  think  the  rule  of  law  is  very  difierent 
bam  what  I  considered  it  at  the  trial.  The  great 
struggle  made  at  the  trial  was,  whether  the  goods  were 
bt Heathcole  or  not;  but  that  makes  no  diffi»*ence  if 
the  defisndant  converted  them.  And  here  was  a  con- 
versiim  by  him  long  before  the  demand. 

Per  Curiam^  Rule  absolute. 
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^^^'^^  AsTEY  against  Emery. 

z.,  a  coniftcior     A  SSUMPSIT  for  flooda  sold  and  delivered,  and  die 

at  Nn  agreed       XX  .    ®  ,  .  *       ,         .  , 

to  sell  barlqr  of  monej  couDts.     Plea,  non  assumpsit.    At  the  trial 

the  defendant?  before  BeyUyi.  at  the  last  Noiiinghamshire  assizes  the 

rtS^wr*  case  WM  thus: 

**^T  the^firlr  '^^  action  was  for  tlie  price  of  a  quantity  of  barJey, 
boatofz. which  the  pnM)erty  of  the  plaintiff,  which  hongstaffe^  a  corn- 
went  from  A^*  ^                      __       .       -                       -                *        r.  -kr             »                        J 

to  A,  at  381.  fiictor  at  NottiTtgham^  on  the  i8th  of  Navemoerj  agreed 

whidi'waTa  to  scU  to  the  defendant  at  385.  per  quarter.    The  barley 

!li?oooi**oriiT  ^^g  the»  Wi  the  hands  of  one  Turner  for  the  purpose 

\{rtnd\t^r  ^^^^  kiln-dried,  and  Longstc^  having  a  wardiouse 

crpcncc;  and  at  Derlw.  it  was  airreed  that  it  should  be  delivered  at 

the  barley  be-  ^  ®  i       ..        .  r 

injc  then  in  the  ljongfst<^%  Warehouse  there,  to  go  by  the  first  boat  ot 

the  defendant  Longstoffi  which  went  from  Nottingham  to  Detby.   The 

secli^deli^red  3  8^*  P^^^  quarter  was  a  higher  price  on  account  of  the 

Md  "utTp'''^  delivery  being  to  be  made  at  Langsti^s  expence.  The 

properly,  and  defendant  weutto  Turner^  told  him  that  he  had  bought 

the  barley  was  "  ,         j 

sentbyz.*s  the  barley,  and  desired  him  to  see  it  delivered,  and 

the  invoice  dc-  measured,  and  put  up  properly.     Two  or  three  days 

dJf Jndan\^  who  aftcrwards  the  barley  was  sent  by  Longstqffi*^  first  boat, 

t^^^^rilfut  aT  ^^  ^^  *®  ^^*  ®f  November,  LongOisffe's  clerk  sajir  the 

terwardi  re-  defendant  at  Derby  and  delivered  him  the  invoito^  and 

f  ased  to  accept  "^ 

the  barley :        the  defendant  took  it  and  requested  a  week  longer  to 

Held  in  ai- 

sumpsit  for  the  pay  the  money,  which  was  allowed  him.     On  the  same 

w«ra  contract  ^^J)  however,  he  gave  notice  that  he  would  not  accept 

Slods  wUhin  ^  the  barley.    The  barley  arrived  at  Long^affe's  ware- 

0,9  Car,  a.  c  3.  housc  at  Derby  on  the  ist  oi December.    It  was  objected 

f .  1 7.,  and  not 
a  mixed  con- 
tract for  the  cirrtage  as  well  as  sale,  though  the  price  was  enhanced  by  the  carriaj^c ,'  and 
that  the  defendant's  having  appointed  the  particular  boat,  and  having  desired  7*.  to  inspect 
tlie  loading,  did  not  amount  to  an  accepuncc  on  his  part. 
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ibr  the  defendant  upon  the  statute  of  frauds  (a),  that  this         iSij. 
being  «  contract  for  the  sale  of  goods  for  the  price  of     .  — *— 
upwards  of  lol^  was  void  for  want  of  part  acceptance,         ^j^atiut 
or  earnest,  or  some  note  in  writing.     To  which  it  was 
answered,  that  this  was  not  simply  a  contract  for  the 
sale  of  goodsi  but  a  mixt  contract  for  the  carriage  as  well 
as  the  sale  of  them;  for  the  385.  included  the  price  for 
carriage.    The  learned  Judge  being  of  opinion  that  it 
was  a  sale  within  the  statute,  directed  a  nonsuit,  but 
gave  leave  to  the  Plaintiff  to  move  to  enter  a  verdict. 

Accordingly,  Fatdghan  Seijt.  obtained  a  rule  nisi  in 
the  last  term,  and  made  a  second  point,  viz.  that  here 
was  a  delivery  to  the  defendant ;  for  the  defendant  not 
only  directed  the  mode  of  conveyance,  but  appointed 
the  particular  boat,  viz.  Longstaffe^s  first  boat,  and  em- 
ployer Tmmer  to  look  to  the  delivery  for  him.  There- 
fore the  delivery  on  board  the  boat  at  Nottingham  was 
a  delivery  to  the  defendant,  and  the  defendant  so  con- 
sidered it^  for  when  he  had  notice  of  it,  he  obtained  time 
for  payment. 

Copley  Seqt.  and  Reader  shewed  cause;  and  argued 
thatif  the  answer  given  to  the  objection,  made  at  the 
trial,  could  prevail,  it  would  avoid  the  statute  in  every 
case  where  a  sale  is  to  be  followed  by  delivery  of  the 
goods.  For  in  every  such  case  the  trouble  of  the  deli- 
very might  be  said  to  form  one  ingredient  amongst 
others  in  the  price.  But  tliey  urged  that  the  price  of 
any  commodity  was  one  entire  thing,  and  could  not  be 
divided  into  so  many  payments  as  there  might  be  con- 

(j)  a9  Car,%,c.y  J.  17.  : 

siderations 


£mxiit. 
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1815*  sideratioDs  included  in  the  price.  In  Kent  t.  HusiitH 
'  son  (a)  the  goods  were  to  be  delivered,  and  there  was 

Mgainsi  one  entire  price,  yet  adjudged  that  it  was  a  sale  witUn 
the  statute,  adly,  As  to  the  delivery,  the  pointing  out 
the  first  boat  was  only  to  fix  the  time  and  not  the  place 
of  delivery,  for  by  the  terms  of  the  agreement  the  deli- 
very was  to  be  at  the  warehouse  at  Derby  i  and  the  boat 
was  the  vendor's  own  boat,  so  that  the  barley  was  never 
out  of  his  custody. 

J.  Balguy  (with  him  Vaughan  Seijt)  contra,  ob- 
served, that  Lof^ttaffe  was  not  the  vendor,  but  only 
agent  of  the  vendor  for  the  purpose  of  sale;  but  for  the 
purpose  of  the  delivery  was  agent  for  the  vendee,  because 
the  vendee  made  him  his  appointee  to  receive  the  bar- 
ley. And  he  fiirther  insisted  upon  the  points  made  at 
the  trial  and  when  the  rule  nisi  was  obtained,  particulai*ly 
as  to  Tunt^s  being  directed  by  the  defendant  to  inspect 
the  measuring  and  loading  of  the  barley. 

Lord  Ellenborough  C.  J.  I  do  not  find  that 
Turner  did  any  corporal  act  at  the  time  of  the  loading 
to  shew  that  he  was  acting  for  the  owner,  or  that  he  was 
to  exercise  any  other  office  than  that  of  a  spectator. 
The  barley  being  in  his  hands  at  the  time  of  the  sale^  it 
was  natural  enough,  because  it  was  beneficial  to  thede-> 
fendant,  to  avail  himself  of  the  opportunity  of  Tumer^s 
presence  to  see  that  the  quantity  was  correct,  and  the 
quality  uninjured  by  the  loading,  which  he  might  do 
without  meaning  that  it  should  amount  to  an  acceptance 
on  his  part.  And  if  this  had  been  a  mixt  contract^ 
one  should  have  expected  a  separate  charge  for  the 
delivery. 

(a)  3  J?.  6^  i».  2$$. 

Bayley 


EutXTt 
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Baylst  J.     At  tke  time  when  Turner  was  to  inspect        1815. 
the  loading  of  the  goods,  it  is  plain  that  the  vendee  had        ' 
no  right  to  hare  them,  for  they  were  to  be  delivered  at        oganst 
Deriy^ 

Dampier  J.  This  is  no  more  than  the  case  gf  a 
fanner  who  seUs  his  com  to  a  miller  to  )}e  delivered  at 
the  mill. 

Per  Cwiam,  Rule  discharged. 


Doe,  on  the  Demise  of  Spencer,    against     Monday, 
Godwin  and  Others. 

tr  JECTMENT  upon  a  proviso  for  re-entry  for  as-  Lcmse  for  years 

Signing  without  the  leave  of  Uie  lesson     At  the  rendering  rent, 

trial  before  Z>am/)t^  J.  at  the  last  Wiltshire  assizes  the  Tenants  with 

case  was  this.  X%e' 

The    lands    were  demised  to    the    defendant    by  '««J^*n<>^i" 

•^    not  assign 

indenture   for   years,    rendering  rent,    and   the   de-  'i^ithout  leave 
fendant  covenants  by  the  said  indenture  that  he  will   ▼ided  that  if 

,  ^  ,      .,1  .1  .  the  rent  be  in 

pay  the  rent,  &c.  and  will  not  assign  the  premises  or  arr«ar,or  i/aU 
any  part  thereof  without  leave  of  the  lessor,  provided  Z^tn^uh^t. 
always  that  if  the  said  rent  shall  be  in  arrear  for  21    ^^*^  contain- 

*  ed  on  the  part 

days,  8cc.  or  if  all  or  any  of  the  covenants  or  agrec^ments  of  lessee  shall 

hereinafter  contained,  on  the  part  of  the  lessee  to  be  shaU  be  lawful 

done  and  performed  according  to  the  true  meaning  of  tn'^ternnd°  ^ 

these  presents,  shall  happoi  to  be  broken  in  any  respect,  ^trc*  jj^t^on** 

then  it  shall  be  lawful  for  the  lessor  to  re-enter,  &c  the  part  of  les- 

1    »   ,  /v        1  .  .  »**  »fter  the 

And  there  were  not  any  covenants  after  this  proviso  pn  proviso,  but 

only  a  covenant 
bf  IcMftr  that  Iciiee  paying,  &c.  and  performing^  all  and  every  the  covenants  herthi'- 
^9re  contained  on  his  part  to  be  performed,  &c>  should  quietly  enjoy :  Held  that 
leiwr  o»dd  not  re-enter  for  breach  of  the  covenant  not  to  assign,  for  the  proviso  is 
Kitrained  by  the  word  htrdnrfter  to  subsequent  covenantSi  and  though  there  were 
none  iiichi  yet  the  Court  could  not  reject  the  word. 

the 
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1815.  the  part  of  the  lessee^  but  only  a  covenant  on  the  part 
of  the  lessor,  that  the  lessee  paying  the  said  rent,  && 
and  performing  all  and  every  the  covenants  hereinbefiare 
contained  on  his  part  to  be  performed,  &c.  should 
quietly  enjoy,  &c  The  defendant  entered  and  after- 
wards assigned  a  part  without  leave.  And  it  was  objected 
at  the  trial  that  this  was  not  a  forfeiture  of  the  lease 
within  the  proviso,  by  reason  that  the  cov&ant  not  to 
assign  preceded  the  proviso,  and  the  proviso  only  re- 
lates to  covenants  hereinafter^  L  e.  that  follow,  and  not 
that  precede  it.  And  of  such  opinion  was  the  learned 
Judge,  being  inclined  in  a  case  of  forfeiture  to  hold  to  a 
strict  construction,  and  not  thinking  himself  at  libeijy 
to  reject  the  word  Jiereinqfier ;  and  so  he  directed  a 
nonsuit. 

Burrough  in  the  last  term  obtained  a  rule  nisi  for 
a  new  trial,  and  he  said  that  to  hold  this  proviso  not  to 
extend  to  preceding  covenants  was  to  defeat  its  operation 
in  toto,  because  there  was  not  any  subsequent  covenant 
to  which  it  could  by  possibility  be  applied.  And  the 
words  of  this  proviso  are  as  much  the  words  of  the  lessee 
as  of  the  lessor,  wherefore  it  shall  be  taken  as  strongly 
against  him;  and  the  rule  of  law  which  requires  a 
strict  construction  in  cases  of  forfeiture,  does  not  re- 
quire that  it  should  be  such  as  must  necessarily  defeat 
the  intention  of  the  parties.  The  rule  is  borrowed 
from  the  construction  of  conditions  precedent,  which 
must  be  literally  performed  before  the  estate  can  vest ; 
but  on  a  condition  subsequent,  as  in  this  case^  where 
the  estate  is  vested,  but  dqiends  for  its  continuance  on 
the  breach  of  the  condition,  the  rule  is  not  so  strict  (a). 

(«)  Sec  X  rmr.85«  C^.Zir.  ai8. 

And 


OODWIH. 
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^^  it  appears  by  Co.  Lit.  213.  a^  that  words  in  a  1815. 
Audition  shall  be  taken  out  of  their  proper  sense^  td  — * 
res  tnagis  vakat  quam  pereat ;  therefore  in  this  case  the  j^una 
^ord  after  may  either  be  read  hefcre^  or  it  may  be 
rejected  as  insensible  and  making  the  proviso  of  none 
effect;  or  according  to  Plcnxid.  {a\  the  Court  may 
so  marshal  the  words,  i.  e.  by  making  the  proviso  in  this 
instance  change  place  with  the  covenants,  that  the  one 
part  may  be  consistent  with  the  other,  and  the  whole 
have  effect.  Or  if  the  covenant "  that  the  lessee  payings 
and  performing  all  and  every  the  covenants  hefeinbtfore 
contained^  shall  quietly  enjoy,"  which  follows  the  proviso^ 
be  construed  to  be  in  effect  a  covenant  on  the  lessee's 
part  that  he  will  perforin  the  preceding  covenants,  then 
it  will  draw  down  those  covenants  to  the  subsequent 
part  of  the  lease  the  same  as  if  they  had  been  repeated 
after  the  proviso. 

Lens  Seijt.,  Gaselee^  Mereweather  (with  them  B(n/ly) 

shewed  cause,  and  took  a  difference  between  covenants 

and  conditions,  vi2.  that  a  condition  which  destroys  or 

defeats  the  estate  or  grant  is  to  be  construed  strictly, 

but  a  covenant  is  to  be  constfued  according  to  the 

intention  of  the  parties.     And  in  this  case  the  lessor  is 

not  without  a  remedy  upon  the  covenant,  though  for 

the  defect  in  the  proviso,  which  shall  be  construed 

literally,  he  is  not  intitled  to  re-enter.    And   as  to 

>^  ^^^  hireinqfter  a,  diSerent  sense,  or  rejecting  it,. or 

^Q^)osing  the  clauses  in  order  that  it  may  have  effect, 

'^posing  it  could  be  done,  how  does  it  appear  that 

^^^d  of  serving  the  intent  of  the  parties,  this  might 

not 
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1815.  not  be  defeating  it?  For  suppose  the  parties  intended 
"""""  to  add  other  cbvenants  after  the  proyiso^  they  might 
against  have  used  this  word  for  the  express  purpose  of  restrain- 
ing the  proviso  to  such  covenants;  and  it  does  not 
follow  because  there  are  no  such  covenants  as  die  parties 
intMided  that  it  should  relate  to,  that  it  must  rdate 
to  such  covenants  as  they  did  not  intend*  The 
doctrine  from  IH&axL  is  only  applicable  to  cases  of 
devise,  where  the  intent  is  the  principal  point  to  be 
consider^.  And  as  to  the  vrords  paying  and  perfbrming^ 
&c.  in  the  covenant  which  follows  the  proviso,  they  do 
not  amount  to  words  of  covenant  on  the  part  of  the 
lessee,  but  only  to  words  of  condition. 

Burraugk^  (with  him  Moore  and  C  F.  WiUiatns) 
contra,  ar^ed,  that  deeds  like  wills  were  to  be  ex- 
pounded according  to  their  intent,  which  was  to  be 
bought  out  from  the  whole  language  of  the  instrument, 
ex  antecedentibus  4*  conseqtienttbus^  and  not  from  the  mis- 
use of  one  particular  word.  And  here  can  be  no  doubt 
of  the  intent,'  for  the  lease  contains  all  the  usual  cove- 
nants, and  in  the  usual  order,  and  therefore  it  is  most 
impix>bable  that  any  others  should  have  been  contem- 
plated, and  the  proviso  follows  in  the  ordinary  way; 
wherefore  it  is  plain  that  by  a  clerical  error,  hereinafid 
ifiwritten,  where  it  ought  to  have  been  hereinbefore. 
Then  why  may  not  this  word  be  rejected  ?  In  the  case 
of  a  marriage  settlement  important  words  may  be  re- 
jected for  the  sake  of  the  intention,  as  in  Smith  v.Par/t- 
hurst  (a);  and  so  they  may  in  a  notice  to  quit,  where 
the  intention  is  manifest,  (b) 

.  (a)  I'Bto.  P. C.  151.    3  Atk.  135.  (*)  Doi  r.XiiMtyt  7  ^'^' ^^' 

12  Lotd 


OoDwiaf* 
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Lord  Ellenborough  C.  J.    I  believe  the  safiwt  rnle        1815* 

for  the  construction  of  these  instniments  is  to  eonstroe       -"-— 

Dos 
diem  according  to  the  letter,  unless  we  can  see  a  deci-         agoinu 

live  reason  for  departing  from  it.     Now  according  to 
ike  letter  there  can  be  no  doubt  that  <<  ktreinqfter  con- 
tained" will  not  embrace  covenants  which  go  before. 
One  thing,  however,  has  introduced  a  doubt  into  my 
miDc],  and  it  is  this,  that  covenants  >  which  respect  the 
eDJoyinent  or  the  termination  of  an  estate,  are  covenants 
that  relate  to  the  same  subject-matter.     Therefore  if  X 
find  the  words  hereinafter  and  hereinbefore  in  each  of . 
these,  evidently  relating  to  the  same  covenants,  perhaps 
I  ought  to  construe  them  in  the  same  sense.    Now  the 
covenant  for  quiet  enjoyment  is^   that  the  lessee  paying 
the  rentand  performing  the  covenants  hereinbefore  con* 
tained,  shall  quietly  enjoy,  &c. ;  and  the  proviso  for  re- 
SDtiy  for  non-performante  of  covenants  is,  if  all  or  any  of 
the  covenants  hereinafter  contained  shajl  be  broken,  &e» 
As  these  two  covenants  respect  the  period  of  enjoyment 
of  the  estate,  I  incline  very  much  to  construe  them  toge* 
ther,  and  as  reUting  to  the  same  covenants,  in  which 
case  hereinbefore  in  the  one  would  be  inconsistent  with 
hereinafter  in  the  other,  and  I  should  reject  hereimifier^ 
upon  the  rule  of  ex  antecedentibus  4*  consequentibus  op^ 
tima  est  construcUo.     But  on  the  other  hand,  if  the 
plaintiff  had  declared  upon  this  lease,  and  set  it  out, 
OBiitting  the  word  hereinafter^  or  substituting  in  its 
place  hereinbefore^  I  am  afraid  on  non  est  factum  he 
must  have  been  nonsuited.    Without  professing  then  to 
be  free  from  considerable  doubts,  I  think  the  safett 
coarse  is  to  give  to  this  instrument  asens^  according  to 
its  letter,  particularly  as  this  is  only  a  nonsuit.   ^I  there* 
fore  think  the  nonsuit  must  be  sustained,  though  fo9  the 
Vol.  IV.  T  reasons 
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i8i5i        Masons  stated  1  entertain  considerable  doubt  whether  I 
have  come  to  the  right  conclusion. 


Dob 

ajaittst 
Godwin. 


Le  Blanc  J.  I  think  we  ought  to  be  perfectly  satis- 
fied of  the  intent,  before  we  consent  to  make  so  material 
an  alteration  as  that  which  we  are  desired  to  make.  But 
I  cannot  positively  say  that  the  parties  might  not  have 
had  it  in  view  to  insert  some  covenants  after  this  pro- 
viso, and  if  they  had  any  such  intention,  the  word 
•*  hereinafter"  would  have  stood  properly  in  the  place 
in  which  it  does.  But  we  are  desired  to  say,  that  the 
parties  had  no  such  intention,  that  is,  to  put  a  construc- 
tion on  this  instrument  from  conjecture  that  they  had 
no  such  intention.  The  Court  I  think  cannot  do  that, 
for  in  order  to  do  it  we  must  reject  the  words  "  here- 
inafter contained^"  by  which  we  must  entirely  alter  the 
frame  and  sense  of  the  whole  clause ;  therefore  I  think 
we  cannot  reject  these  words.  If  indeed  the  intention 
of  the  parties  were  perfectly  clear,  we  should  be  bound, 
though  in  a  case  of  forfeiture,  to  give  to  the  instrument 
a  sense  conformably  to  such  intention ;  yet  it  would  be 
difficult  to  reject  clear  and  positive  words;  but  in  this 
close  I  am  not  so  fully  satisfied  of  the  parties'  intention 
as  to  find  it  necessary  to  reject  any  thing. 

Batley  J.  If  we  could  see  clearly  the  intention  of 
the  parties,  we  ought  to  adopt  that  constniction  which 
would  best  give  effect  to  the  intention.  Now  here  it  is 
plain  there  is  a  mistake  somewhere,  but  where  it  lies  I 
am  at  a  loss  to  discover.  As  the  lease  now  stands, 
'*  hereinafter  contained''  is  incorrect,  because  there  are 
not  any  subsequent  covenants  on  tke  part  of  the  lessee 
to  which  it  can  apply ;  but  whether  the  error  lies  in  the 

insertion 
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Mseition  of  those  words,  or  in  the  omissioii  of  other  €0-'        1 8 1 5. 
venants,  I  am  at  a  loss  to  conceive  with  any  sufficient  " 

certainty  to  ba  able  to  determine  that  those  words  ought  .  Moinsi 
ta  be  struck  out.  For  suppose  the  lease  had  contained^  Godwin. 
after  the  proviso^  certain  covenants  on  the  pairt  of  the 
lessee,  which  before  the  execution  had  been  struck  out, 
and  that  there  had  been  a  memorandum  declaring  that 
they  had  been  erased  beibfe  exectition,  whcit  constHic-  • 
tion  could  we  then  have  put  on  the  proviso.  Ought 
we  to  have  said  in  that  case  that  *^  hereinafter/'  though  * 
meant  to  apply  to  the  coveuahts  originally  introduced, 
now  that  they  are  struck  out,  must  be  applied  to  the 
preceding  covenants?  If  that  would  not  be  a  right  con- 
itractiony  if  the  erasure  appeared  on  the  face  of  the  in- 
strument, how  can  I  tell  that  such  is  not  in  effect  the 
present  case,  though  it  does  not  appear  on  the  fiure  of 
the  instrument  ?  The  original  draft  of  the  lease  might, 
for  any  thing  I  know  to  the  contrary,  have  contained 
subsequent  covenants,  and  they  may  have  been  struck 
OQt:  on  the  other  hand,  the  insertion  of  these  words 
may  have  arisen  from  the  inattention  of  the  party  in- 
grossing.  Therefore  on  the  ground  that  I  cannot  see 
with  sufficient  certainty  what  was  the  intention  of  the 
parties,  I  think  the  only  safe  rule  is  to  adhere  to  the 
words. 

Damfier  J.  In  construing  the  solemn  acts  of  parties 
it  is  the  safer  rule  to  adhere  to  the  expressions  they  have 
Hsed,  rather' than  to  procee4  on  nn  intention  not  ex-  . 
pressed,  and  to  be  formed  only  from  conjecture.  And 
in  this  case  by  giving  to  the  proviso  a  literal  construc- 
tion, we  shall  not  render  the  whole  nugatory,  for  still  it 
^  be  eperatiy^  for  nonpayment  of  rent.  I  agree,  if 
T  %  the 


2^^ 
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tbe  question  had  aris^i  upon  a  dedaration  in  which 
thii  lease  had  been  set  out,  omitting  the  words  <<  here- 
inafter contained,"  and  issue  joined  upon  non  est  fac- 
tum, that  it  would  have  been  a  fatal  variance ;  and  the 
question  is  the  same  in  effect  here.     If  we  are  to  con- 
jecture at  all,  it  is  a  possible  conjectare  that  it  might 
have  been  intended  to  interpose  covenants  between  the 
proviso  and  the  Conclusion  of  this  deed,  which  would  suffi- 
ciently account  for  the  word  **  hereinafter*'  in  the  pro- 
viso, and  **  hereinbefore"  in  the  last  covenant  I  confess, 
therefore^  I  retam  my  original  impression,  though  I  feel 
the  weight  of  coupling  the  two  clauses  together,  and  thus 
considering  the  words  keretnqfier  and  hereivhcfore  as  ne- 
cessarily relating  to  the  same  things.     Yet  as  this  would 
make  so  substantial  a  variation  from  the  express  terms 
of  the  deed,  I  think  the  plaintiff  was  bound  to  shew 
«n  infiMtion  of  some  covenant  after  the  proviso. 

Rule  discharged. 


Ju$e  7th. 

It  is  aa  indiot- 
ftble  ofTence  in 
tq  apothecary 
milawfuUf  and 
hjurimufy  ts 
Inoculate  chil- 
dren with  the 
tmall-pox,  and 
ivhiie  they  are 
sick  of  it,  ii«- 
Irwfully  and 
injunmsfy  to 
ciuse  them  to 
be  carried  aioog 
a  public  street* 


The  Kino  against  Burnett. 

n['H£  defendant  an  apothecary,  was  indicted  by  that 
addition  at  tbe  Middlefex  Sessions  that  he  on»  &€. 
in  the  54th  year,  &c  and  on  divers  other  days  be- 
tween thai  day  and  the  29th  of  July^  with  force  and 
arms  at»  &c.  unlawfully  and  injuriously  did  inocula^ 
pne  A.  &  an  infant  of  seven  months,  one  W^  M*  sn  in* 
fant  of  one  year,  and  divers  other  in&nts  of  tekider  yean, 
whose  names  are  unknown,  with  a  certail^  contagknii 
and  dangerous  disease  called  tbe  small  pQX|  by  means  of 
which  the  said  A.  S^  W.M^  and  thesaid  other  infcnls  on 
♦^  the 
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the  wid  day  and  on  the  other  days,  &c«  at,  &e.  became        1815. 

and  w^e  dangerously  ill  of  the  said  contagious  disease^ 

and  the  defendant  well  knowing  the  premises,  after  he        t^amt 

Hfrtt  MET  Y* 

had  so  inoculated  them,  and  while  they  were  so  danger- 
ously ill  of  Jthe  said  contagious  disease  on,  &c.  at,  &c. 
did  unlawfully  and  injuriously  cause  she  said  A^  S.^  W. 
M,  and  the  said  other  infants,  to  be  carried  into  and 
along  a  certain  public  street  and  highway  called,  Sec  in 
and  along  which  divers  subjects  were  then  passing,  and 
near  to  divers  dwelling  houses,  &c«  to  the  great  danger 
of  infecting  with  the  said  contagious  disease  all  the  sub- 
jects who  were  on  those  days  and  times  in  and  niear  the 
add  street  and  highway,  dwelling  houses,  &c,  who  had 
not  had  the  disease,  and  ad  commune  nocumentuniy  &c. 

The  indictment  being  removed  into  this  court,  the 
defendant  pleaded  not  guilty,  and  was  found  guilty. 

And  now  it  was  moved  by  Wi  Owen  in  arrest  of  jud^ 
nent,  that  this  was  not  any  offence.  And  he  said  that  this 
indictment  difiered  materiaUy  from  that  in  Bes  v.  Fan^ 
tanditto  (a),  for  by  this  indictment  it  appears  that  tlie 
defendant  is  by  profession  a  person  qualified  to  inocu* 
lite  with  this  disease^  provided  it  be  lawful  for  any  per- 
son to  inoculate  with  it*    Therefore  unless  the  Couft 
determine  that  the  inoculating  with  the  small  pox  has 
aowbeooine  of  itself  unlawfiil,  there  is  nothing  in  this 
indictment  to  shew  it  unlawful ;  for  as  to  its  bdng  al- 
leged that  he  caused  them  to  be  carried  along  the 
street,  that  is  no  more-  than  this,  that  be  directed  the 
patients  to  attend  him  for  advice  instead  of  visiting 
Acm,  or  that  he  pvescribed  what  he  might  deem  essenp 

W  Ante,  73. 

T  3  tial 
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1815.  tial  to  their  recovery,  air,  and  exercise.  And  in  Bex  r» 
-  Sidtcn  (a),  which  was  an  indictment  for  keeping  an  in- 

^Mnsn  oculating  house,  and  therefore  much  more  likely  to 
spread  infection  than  what  has  been  done  -her^  the 
Ck>urt  said  that  the  defendant  might  demur* 

Lord  EiXBNBOBouGH  C.  J.  The  indictment  kys  it 
to  be  wfdan^vlhf  and  injuriously^  and  to  make  that  ont^ 
it  must  be  ^hewn  that  what  was  done  was  in  the  manner 
of  doing  it  incautious,  and  likely  to  affect  the  health  of 
others.  The  words  wnl^tmfMy  and  injuriously  preclude 
all  legal  cause  of  excuse.  And  thou^  inoculation  ibr 
the  small  pox  may  be  practised  lawfully  and  innoeently, 
y^  it  must  be  under .  such  guards  as  not  to  endanger 
the  public  health  hy  communicating  this  infectioos 
disease. 

Dampier  J«  The  charge  amounts  to  thi^  thai  the 
defendant,  after  inoculating  the  children,  unlawfidly  ex- 
pos^ them,  while  infiscted  with  the  disease,  in  die  pid>- 
lic  street,  to  the  danger  of  the  public  heahlu 

♦ 

Le  Blanc  J«  in  passing  sentence  observed  that  die 
introduction  of  vaccination  did  not  render  the  practioe 
of  inoculation  for  the  small  pox  unlawfiil,  but  that  in 
ail  times  it  was  unlawful,  and  an  indictable  offence,  to_ 
expose  persons  infected  with  contagions  disorders,  and 
therefore  liable  to  communicate  them  to  the  publi<^  in 
a  pubUc  place  of  resort 

ThQ  defendant  was  sentenced  to 
six  months'  imptJBonm^t.  . 

(fl)  4i7«rr^azx6. 
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Lamb  against  Bunce,  ivtineidMy, 

ASSUMPSIT  for  a  surgeon's  bilL    Plea,  non  as-  where ■  pau 

-^^  .  A        1  .11^         -w^   »T      -r  1-1  P€'  had  his  leg 

sumpsit.     At  the  trial  before  JDafios  J,  at  the  last  accidentally 

Berkshire  assizes  the  case  was  thus :  one^^rith "and 

One  Smithy  an  under-carter  to  a  farmer  in  West  Wood^  ^ 'h^n^r^ 

kajf  parish,  met  with  an  accident,  in  drivingjiis  master^s  ^^^  j"  ^^  ^ 

team,  by  havimr  the  wainron  run  orer  him,  in  the  parish  rish.  and  was 

#  rr  .    .^       ,    ,    ^        1^.1^  i^i.    ,  confined  there 

of  Hampstead  Marshmlj  by  which  one  ot  his  1^  was  and  Tisited  by 

fractured,   and  he  was  otherwise  bruised.      He  was  and^uelTded 

immediately  conveyed  to  the  nearest  and  most  conveni-  ^^Ho*attenlcd" 

At  houses  which  was  a  public  house  situate  in  the  ad-  the  parish  poor. 

^  with  the  know- 

jcNning  parish  of  Enbamef  and  distant  about  half  a  ledge  of  the 

•!*•  1  •  1  .1        «  ift.»  overseer :  Held 

mile  from  the  spot  where  the  accident  happened.   Smth  that  the  sur- 

not  being  in  a  condition  to  be  removed  to  his  master^s,  ftve  asrampsk 

the  plaintiff,  who  was  a  surgeon  and  was  generally  em-  overse*er  for  the 

ployed  to  attend  the  poor  of  Enbome^  was  sent  for,  but  eipenccs  of  the 

\    ^  '^  '  '  cure;  for  there 

it  did  not  appear  by  whom,  and  he  attended  him  daily  was  not  aay 

^  obligation 

iTom  that  time  for  upwards  of  two  months,  and  until  against  the  pa- 

Smth  recovered.     During  the  period  of  his  attendance  acddent^hap-^ 

the  defendant,  who  was  the  overseer  of  Enbome^  fire-  {h^^/eJ^pl^'^ 

quently  visited  Smiih^  and  knew  that  the  plaintiff  at>-  >nd  the  over- 

*  *  '  *^  seer  8  knowing 

tended  him,  and  when  Smith  was  fit  to  be  removed,  todi^  of  and  not  re- 

,.      ,  -  .  ,  »»r       wr     ».  «    .  »  pudiatingthe 

mm  in  a  cart  to  his  masters  at  West  fVoodhay.    Sm^  surgeon's  at- 

WBs  not  a  parishioner  ofEnbortie.    There  was  evidence  equi*aient'\'o 

that  the  pliuntiff's  charges  were  such  as  are  usually  *»**i"^'- 
termed  pauper  charges.  It  was  objected  for  the  defend^ 
ant,  .as  if  this  were  a  question  between  the  two  parishes 
ofEnbome  and  Hamp^tead  Marshal^  which  of  the  two 
was  liable^  that  by  law  the  parish  in  which  the  accident 
lisppens  to  a  pauper  is  bound  to  sustain  the  expences  of 
T4                                    his 
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his  cure,  and  not  the  parish  into  which  he  is  conveyed 
from  necessity.  To  which  it  was  answered,  that  the 
parish  in  which  he  is  from  necessity  found  sick  from 
the  consequences  of  the  accident,  is  in  effect  the  parisb 
where  the  accident  happens.  And  as  this  was  said  to  be 
a  new  question,  the  learned  Judge  directed  a  verdict 
for  the  plaintifl^  gi^ng  the  defendant  leave  to  move  for 
a  nonsuitr 

'  Accordingly  a  rule  nisi  was  obtained  in  the  last  term. 
And  now,  after  Dattncey  and  /SUwit  who  were  to  skew 
cause  had  observed  that  Enbome  was  bound  to  relieve 
the  pauper  as  casual  poor,  the  Court  desired  to  hear 
Jervis  and  Shepherd  in  support  of  the  rule,  who  aigued 
from  the  reason  of  the  thing  as  wqU  as  con venienee^  that 
Reanpstead  MarsAat  ought  to  be  liable,  because  it 
was  the  pariA  where  the  pauper  really  became  poor 
and  impotent  by  being  disabled  there^  which  was  the 
catma  causansj  and  because  if  the  parish  could  shift  the 
butthen  fix>m  themselves  by  conveying  him  to  another 
-parish,  it  would  open  a  door  to  fraud.  And  suppOK 
the  place  to  which  the  pauper  was  conveyed  bad  been 
extra-parochial,  doubtless  the  parish  of  HantpsUad 
Martlud  must  have  maintained  him.  In  WennaU  t. 
AA$ey  (a)  it  seems  to  have  been  the  opinion  of  the  Court 
that  the  pariah  officers  wiiere  the  accident  takes  pla^ 
are  bound  to  assist;  and  so  it  was  ruled  by  Lord  tUon 
in  Simmons  v.  WUmot  (d).  Admittbig  however  that  the 
parish  officers  otBttbome  were  bound  to  provide  for  ibe 
pauper  during  his  sickness,  yet  are  they  not  liable  to 
pay  another  person  for  doing  it  without  their  request- 

(«)  3  5.  6*  A  *53.  (h)  3  Etjf  iV.  JP,  C.91. 

As 
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As  if  a  man  pay  my  debt  without  my  reqneft,  I  am  not 
liable  to  repay  hiin,  yet  I  was  bound  to  pay  my  own 
dAL  For  thou^  a  moral  obligation  is  a  good  consi- 
deration for  an  express  promise^  and  therefore  if  the 
defendant  had  in  this  case  promised  to  pay  he  would 
have  been  liable  (a),  yet  it  has  nerer  been  carried  far* 
tker,  so  as  toraise  an  implied  promise  in  law.  {b) 

Lord  Ellenborouoh  C.  J.    This  pauper  was  to  be 
considered  as  ca^^ual  poor  ^ere^er  his  infinn  and  indi* 
gent  body  was  founds  and  he  had  a  claim  on  the  parish 
where  he  was  so  bund  to  have  his  necessities  provided 
for  by  them.    That  was  the  parish  oi  Enbome^  and  I 
consider  that  when  the  parish  officer  visited  the  pauper 
aeoording  to  his  duty,  and  knew  that  the  plaintiff  who 
Utts  generally  employed  for  the  poor  was  in  attendance 
upon  him,  and  did  not  repudiate  his  attendance,  he  in 
sffiBCt  commanded  it   It  cannot  be  matter  of  dispme  in 
point  of  law,  and  I  could  wish  it  were  so  understood, 
that  where  time  is  not  afibrded  for  procuring  an  otAfnc 
rfjnsdces,  the  law  raises  an  obligationagainst  the  parish 
where  the  pauper  lies  sick  as  casual  poor,  to  look  to  the 
supply  of  his  necessities;  and  if  the  parish  officer  stands 
by  and  sees  that  obligation  performed  by  those  who  are 
fit  and  competent  to  perform  it,  and  does  not  olyect,  the 
law  will  raise  a  promise  on  his  part  to  pay  for  the  per- 
formance.    Mr.  Shepherd  has  argued  that  a  moral  obli- 
gation is  not  sufficient  to  raise  an  implied  promise  to.  a 
third  person,  but  I  think  this  case  is  out  of  that  objec- 
tion, because  the  defendant,   by  not  repudiating  the 


(«)  urmm  t.  TWhUr,  Ml  N.  P.  147* 
{h)  Amm  r.MmwiU,  %  Ua,  $06. 
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1815.        plaintiff 'b  attendance,  did  that  which  is  equivalait  to  a 
"  previous  request.     As  to  the  objection  that  the  parish 

a^aiust  of  Hompstead  Marshal  was  the  place  where  the  accident 
ana  injury  arose,  there  is  no  pretence  lor  saying  that 
there  is  an  exclusive^  liability  attaching  to  the  parish 
upon  that  account ;  there  is  no  reason  for  connecting 
the  place  where  the  accident  hap{>ened  with  the  lia- 
bility. 

Le  Blanc  J.  There  is  no  doubt  that  if  the  parish 
officers  had  sent  for  the  plaintiff  to  attend  the  pauper, 
he  would  have  been  bound  so  to  do.  For  here  the 
plaintiff  was  in  the  habit  of  attending  the  parish  poor; 
therefore  he  was  not  a  stranger,  but  a  person  pointed 
•  out  by  the  parish  as  the  person  to  attend  ^o  this  duty. 

He  does  attend,  and  this  with  a  full  knowledge  of  the 
parish  officer,  who  does  not  make  any  objection  on  his 
part;  consequently  the  parish  officer  must  be  taken  to 
have  assented  to  it.  Therefore  there  is  quite  sufficient 
to  raise  the  presumption  of  a  previous  request. 

Per  Curiam^  Rule  discharged. 
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The  King  against  The  Court  of  Directors  of   Thursday, 
the  East  India  Company. 


A  RULE  nisi  was  obtained  in  the  last  term  for  a 
mandamus  to  the  Court  of  Directors  of  the  East 


Where  the 
Court  of  Di- 
rectors of  the 
Bast  IndiaCom" 
p«ny  tent  to 
the  board  of 
controul  for 
their  approTsl 
a  draft  of  a  di»>» 
patch  direct- 
,         ,     -  ,  .  1.11.  .         i"g  payment  to 

board  of  controul  are  invested  with  authority  to  superm-   be  made  to  J7.» 
tend  all  acts,  operations,  and  concerns,  which  relate  to    mis*anM)fgnan 

to  the  IndtM 
army,  for  a 
quantity  of  rice 
belonging  to 
H.,  and  taken 
.,.  o    1  •       .  1     by  the  corn- 

er military  government  or  revenues  of  the  territonai   mander  in  chief 

acquisitions  in  Indian  shall  be  sent  by  the  Court  of  the  army,  (for 

the  hafing  of 
which  rice  in 
hit  poaession 
H,  was  dis- 

laid  before  the  board,  and  within  14  days  the  board   >"««€<*  ^r  ^ 

;  ,  Court  of  Di. 

shall  either  return  them,  approved  o^  or  if  they  disap-   rectors,  as  be- 
prove  of,  alter,  or  vary  them,  with  their  reasons  and   [hf  ^uting^rct 
instructions  relatuig  thereto^  and  the  Directors  shall   fh^'^^^IJa^of"^ 

controul  alter* 
cd  the  diaft  of 
the  dispatch  by  substituting  a  different  and  higher  rate  of  payment  to  ff.  than  that 
proposed  by  the  Court  of  Directors,  which  the  Court  of  Directors  refused  to  transmit  to 
Indta,  denying  the  authority  of  the  board  of  controul  to  make  the  alteration ;  upon  a 
rale  for  a  mand umus  to  the  Court  of  Directors  to  transmit  the  altered  dis|iatrh,  held 
that  this  alteration  made  by  the  board  was  not  within  33  G.  3.  c.52.  s  17.,  by  which  the 
board  are  prohibited  from  directing  tbc  increase  of  the  established  salaries^  aUowanceSior 
emoluments  of  any  governor  or  other  oflScer  in  the  Company's  teivice,  unle<»s  proposed 
by  the  Directors ;  or  .within  i.  18.,  by  which  the  board  are  prohibited  from  diiecting  the 
payment  of  any  extraordinary  allowance  or  gratuity  to  any  person  on  any  account 
.  whatever,  to  any  greater  amount  than  proposed  by  the  Directors.  And  whether  it  be  with- 
in j.  16.,  by  whicn  the  board  have  authority  to  issue  orders  which  relate  to  the  civil  or 
mititaiy  government  or  revenues  only,  is  a  matter  to  be  determined  by  appeal  to  the 
.  privy  council,  and  not  by  thta  Court ;  but  the  Court  enlai^id  the  rule  to  give  the  Di- 
nctots  an  oppoctunky  to  make  such  appeal 

forth- 


India  Company  to  dispatch  to  the  Governor  in  Council 
at  Fort  &•  George  in  the  East  Indies  certain  orders  and 
instructions  in  the  form  as  altered  and  approved  by  the 
board  of  controul.      By  stat.  33  6,3.  0.52.  5.9.  the 


tke  civil  or  military  government  or  revenues  of  the  terri- 
tories^ and  acquisitions  in  the  East  ItidieSf  and  by  5.  I2* 
no  orders  or  instructions  whatever,  relating  to  the  civil 


Directors  until  approved  of  by  the  board,  and  for  that 
purpose  copies  of  all  orders  and  instructions  shall  be 
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i8i5,        forthwith  dispatch  the  same  in  the  form  approved  by 
'        the  board.     By  s.  i6.  it  is  provided  that  nothing  in  the 

against' ^  act  shali  extend  to  give  the  board  any  authority  to 
TheDircctois  jgg^g  ^^  g^jjj  j^y  orders  or  instructions  which  do  not 
i\  I.  Companf.  relate  to  points  connected  with  the  civil  or  military 
government  or  revenues  of  the  British  territories  or 
possessions  in  India,  nor  to  expunge,  vary,  or  alter  any 
dispatches  proposed  by  the  Court  of  Directors  which 
do  not  relate  to  the  said  government  or  revenues,  and 
if  the  board  shall  send  any  orders  or  instructions  to  the 
Court  of  Directors,  to  be  by  them  transmitted,  which, 
in  their  opinion,  shall  relate  to  points  not  connected 
with  the  civil  or  military  government  or  revenues  it 
shall  be  lawful  for  the  Court  of  Directors  to  i^ply  by 
petition  to  the  king  in  council,  and  the  king  in  coundl 
shall  decide  how  fiur  the  same  be  or  be  not  connected 
with  the  civil  or  military  government  and  revenues 
of  the  territories  and  possessions  in  Indioj  wbidk  de- 
dsion  shall  be  final. 

The  case  as  disclosed  on  the  affidavit  in  support  of 
tihe  rule  was  this :  In  1 799,  during  the  siege  of  Seringa' 
Satam  there  was  a  scarcity  of  provisions  for  the  supply 
of  the  army,  and  Major  H.  being  at  that  time  in  the 
•ervice  of  die  Company  and  commissary  of  grain  at- 
tached to  the  army,  and  having  in  his  possession,  as  his 
private  property,  106,000  seers  of  rice,  delivered  the 
same  into  the  public  store  for  the  use  of  the  army,  by 
the  order  of  General  Harris  the  conmiander  in  cbie( 
and  upon  agreement  with  him,  that  Major  H.  should 
be  paid  the  value  by  the  Company,  In  oonseqtienoe 
^  this  transactioD,  Major  H.  was  in  Mard^  1800 
suspended  from  the  service  by  the  govennent  of  Fort 
St.  Qeorgey  and  afterwards  dismissed  by  the  Coort  of 

Directors. 
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Directors.    In  August  1807,  the  Ck>n]pany  not  having         1815. 
settled  with  H.  for  the  rfce,  the  Court  of  Directors      _^   „ 

The  Kiwo 

sent  to  the  board  of  controul,  for  their  approval,  a  draft         agmnu 

■  _.  ,  ,  ,  /I    -r^  The  Oircctois 

of  a  dispatch  to  be  sent  to  the  government  ot  Fort         of  the 
St.  George^  directing  that  upon  Hn  or  his  attorney  pro-        '    o»»'r*«"y« 
ducing  satisfactory  vouchers  to  shew  the  prime  cost  of 
the  grain,  and  of  whom  purchased,  with  all  charges 
incurred  thereon  previously  to  its  delivery  for  the  public 
use^  the  amount  should  be  paid  with  interest  nt  8  per 
cent,  upon  H.  or  his  attorney  giving  a  discharge  in  f\ill 
of  all  demands  on  account  of  the  grain.     In  May  1808 
the  draft  was  returned  by  the  board  to  the  Directors, 
altered  by  substituting  in  place  of  the  mode  of  payment 
proposed  by  the  Directors,  the  valuation  of  one  i*upee 
per  seer,  subject  to  be  reduced  if,  upon  investigation  of 
the  probable  costs  and  charges,  that  rate  should  be 
thought  to  exceed  a  fair  indemnification  to  H,  exclusive 
of  any  profit^  with  8  per  cent,  on 'the  sum  due.     A 
variety  of  correspondence  between  the  board  and  Court 
of  Directors  followed  upon  the  subject  of  this  alteration, 
the  board  requiring  the  altered  dispatch  to  be  transmited 
to  Indioj  and  the  Court  of  Directors  denying  the  power 
of  the  board  under  the  act  cX  parliament  to  direct  the 
traoamiasion  of  such  a   paragraph,   and  they  finally 
declined  sending  the  same  unless  it  should  be  judicially 
determined  that  they  were  precluded  from  exercising 
their  discretion;  and  in  answer  to  an  inquiry  from  the 
board  whether  it  waa  their,  intention  to  apply  by  peti- 
tion to  his  majesty  in  council,  in  order  to  obtain  that 
decision,  they  stiKled  that  they  had  no  present  intention 
of  petitioning  reserving  to  themselves,  however,  that 
Qgfat  if  it  should  i^pear  necessary. 

In  answer,  the  above  facts  were  not  denied,  but  it  was 
*Med  in  addition,  that  Major  H.  was  appointed  commis- 
sary 
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i8ic«  *^  of  grain  by  the  governor  in  countdi  ct  Fort  Si- 
'  Creorgty  at  a  monthly  salary,  and  with  a  monthly  aBd^- 
^arW  ance  for  servants,  and  upon  condition  that  he  was  not, 
*^\f  the'°"  ^^  ft"y  account,  directly  or  indirectly,  to  derive  any 
E.  1.  Coinpiny,  Qt^er  advantage  or  emolument  from  the  situation,  than 
the  salary  fixed ;  that  H.  was  suspended,  and  afterwards 
dismissed  on  the  ground  of  his  having  carried  grain  to 
Seringapatam  with  a  view  to  derive  emolument  there- 
from in  defiance  of  the  39th  article  of  the  existing  ref- 
lations. That  the  ordinary  price  of  grain  in  the  Car- 
naiic,  in  ordinary  times,  when  there  is  no  scarcity,  nor 
any  extraordinary  demand,  is  at  the  rate  of  about  20 
seers  for  a  rupee,  and  sometimes  cheaper,  and  that 
rice  could  have  been  procured  in  the  neighbourhood  of 
Madras  in  Februaty  1799  at  the  rate  of  about  14  seers 
for  a  rupee.  That  calculating  it  at  that  price  in  the 
market  at  Madras^  and  adding  to  it  the  expences 
of  buUock  hire  for  the  carriage  of  it  in  a  march  of 
two  months  to  Seringapatantj  and  other  costs  and  ia>- 
cidental  expences,  besides  loss  by  wastage,  the  total 
cost  of  106,000  seers  of  rice  would  have  amounted  to 
40,757  rupees  and  one-seventh,  which  is  at  the  rate  of 
two  seers  and  three-fifths  of  a  seer  per  rupee ;  that  the 
price  of  one  i*upee  per  seer  is  a  price  which  could  only 
prevail  fvotn  a  degree  of  scarcity  amounting  to  famine^ 
and  would  have  afforded  to  a  vendor  in  the  camp  before 
Sefifigapaiam^  who  had  brought  his  rice  from  Madras^ 
or  had  purchased  it  on  the  march^  a  very  large  profit 


Lens  Serjt,  Pari^  Bosanquet  Serjt.,  and  Spankies  who 
now  shewed  cause,  argued  that  a  mandamus  does  not 
lie  unless  it  appear  to  the  Court  that  the  case  is  at  least 
a  prima  facie  case  of  doubt ;  and  therefore  if  firom  the 
act  of  parliament  it  was  plain  in  this  case  that  the  board 
io»  rf 
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of  controul  had  no  authority  over  the  matter  of  th^  ^815. 
dispatch,  to  alter  it  in  the  way  they  had  done,  this  ruld        — — 

"^  The  Kino 

ought  not  to  be  granted.  And  they  rehed  on  sect,  16:  againa 
in  order  to  shew  that  the  board  has  no  such  authority ;  of  the 
for  by  that  section  they  can  issue  orders  which  relate  to  Company . 

the  civil  or  military  government  br  the  reVehoes  only^ 
whereas  this  matter  does  not  relate  to  either,  but  is  ^ 
matter  purely  of  commercial  concern  between  theCom^ 
pany  and  this  person,  touching,  the  amount  which  he  is 
eotitled  to  be  paid  for  his  goods.     And  by  the  same 
rule  that  tlie  board  may  interfere  in  this  case,  they  may 
do  so  in  every  case  where  a  demand  exists  against  th^ 
Company  for  goods  sold  or  the  like,  for  which  ah  action 
is  the  proper  remedy.     And  it  is  not  enough  to  answer, 
that  if  the  board  has  no  authority,  then  by  sect.  16. 
the  Court  of  Directors  ought  to  have  appealed  to  the 
privy  council ;  for  this  court  will  not  enforce  by  man- 
damus the  doing  of  an  act,  which  is  not  authorized  by 
law,  because  the  party  who  is  called  upon  to  do  it,  has  not 
resisted  the  doing  it  by  appealing  to  another  itribiuml. 
Secondly,  Granting  that  this  otgection  arising  on  sect.  16. 
can  only  be  available  upon  appeal  to  the  privy  council,  yet 
the  Court  will  not  grant  the  rule;  because  this  is  a  caafc 
within  the  prohibition  of  the  i7th  and  i8th  sect.)  as  to 
which  no  appeal  lies  to  the  privy  council.     For  that 
which  the  board  have  substituted  in  this  dispatch  is  in 
effect  a  direction  by  them,  without  its  being  first  proposed 
hy  the  directors,  for  the  increase  of  the  estabU^h^  salary 
or  allowance  of  an  officer  in  the  Company's  service^  viz. 
the  commissary  of  grain ;  for  H.  was  appointed  at  k 
monthly  salary  and  with  a  monthly  allowance;  which 
diiecdon  the  board  are  by  sect.  17.  forlndden  to  give. 
Or  it  is  at  all  events  within  sect*  18.  a  direction  by  the 

board 
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1815.        board  for  the  payment  of  an  extraordinaiy  aUowince 
.        or  gratuity  to  a  person  to  a  greater  amount  tban  pro* 
a^aitat        poied  by  the  Court  of  Directors.     And  the  whole 
^of  the  ^"    scope  and  pdicy  of  the  several  India  acts  ia  to  proTide 
£.  I.  Companr.  f^  ^^  pnhOe  administration  of  the  government  is 
Ltdia^  hat  to  prevent  at  the  same  time  the  govemmeDt 
at  hosne  fiom  interfering  with  any  grant  of  money. 
And  therefore  by  sect.  14.  of  this  act,  the  board  of 
controul  cannot  appoint  any  of  the  servants  of  the  Com- 
pan]^  nor  by  sect.  17.  direct  any  increase  of  salary  to 
any  officer  of  the  Company,  nor  by  sect.  1 8.  any  allow* 
ance  or  gratuity  to  any  person  on  any  account  what- 
ever,  which  is  not  proposed  by  the  Court  of  Directon; 
which  prohibitions  were  studiously  made  in  order  to 
prevent  the  board  on  any  pretence  whatever  from 
patting  money  into  the  pocket  of  any  individual  beyood 
what  the  Court  of  Directors  pressed.     And  *  if  the 
board  could  not  directly  by  any  dispatch  originating 
with  themselves  have  authorized  such  an  allowancei 
which  they  could  not  for  the  reasons  above  stated, 
neither  can  they  indirectly  do  it  by  altering  the  di^tcb 
of  the  Court  of  Directon. 


Lord  EiXEHBOBOUGU  C,  J.  The  first  question  isf 
whether  for  the  objection  which  is  now  made  ander 
33  0.3.  c^  52*  f.  16.  to  the  authority  of  the  board  of  con- 
troul, it  is  not  incumbent  on  the  Court  of  Directon  to 
9pfly  by  way  of  appeal  to  the  privy  council,  which  is 
constituted  by  that  clause  the  tribunal  to  exercise  a  vi- 
sitatorial jurisdiction  over  any  orders  or  instrttctions  to 
be  sent  by  the  board,  irfiidi,  in  the  opinion  of  the  Court 
of  Direotorsy  do  .not  relate  to  the  civil  or  militsiyg^ 

vemmt nt  or  revenues  in  JMUa.    And  the  Court,  I  b^ 

licve, 
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lieT^  have  no  doubt  thift  this  is  an  objection  which  the  « 1815. 
Court  of  Directors  ou^t  to  submit  to  the  decision  of  —— 
the  privy  council,  and  that  as  far  as  we  are  concerned,  it  amnst 
is  perfectly  alieni  fori,  and  upon  which  we  therefore  se-  %f  [he  **" 
dulously  abstain  from  pronouncing  any  opinion.  And  ^  '*  Company 
with  a  view  to  facilitate  the  decision  upon  it,  the  Court, 
which  is  only  snppletory  to  the  defects  of  other  jurisdic- 
tions, will  now  enlarge  this  rule,  in  order  to  see  that 
such  appeal  be  made.  But  a  second  objection  has  been 
pressed,  which  is  founded  upon  two  other  clauses  of  the 
act  of  parliament,  within  one  or  other  of  which  it  is 
said,  the  board  of  control  is  prohibited  from  giving  afiy 
such  direction  as  the  present*  Now  by  5.18.  it  is 
enacted/^  that  it  shall  not  be  lawful  for  the  board  to 
give  any  direction  for  the  payment  of  any  extraordinary 
allowance  or  gratuity  from  the  said  revenues  to  any  per- 
son on  account  of  services  performed  in  India^  or  on  any 
other  account  whatever,"  &c.  The  question  is,  whetiier 
this  is  a  direction  for  the  payment  of  an  extraordinary 
attawance  or  gratuity,  within  the  true  intent  of  those 
words,  as  they  are  found  in  this  clause.  The  true  mean- 
ing of  them  may  be  collected  from  other  words  which 
are  in  company  with  them.  For  we  find  that  by  5. 17. 
the  board  of  control  is  restrained  from  giving  <<  any 
directions  ordering  or  authorizing  by  any  dispatch  the 
increase  of  the  established  salaries,  allowances,  or  emolu" 
wents,  of  any  governor,  &c.,  or  of  any  other  officer  in  the 
service  of  the  Company,  beyond  the  amount  fixed  by 
the  present  orders,  unless  such  increase  be  specified  in 
some  dispatch  proposed  by  the  Court  of  Directors,"  &c. 
By  this  enactment  the  board  of  control  is  precluded 
fromincrftdng  the*  established  salaries,  allowances,  or 
^fMluments.  NoW*  what  do  these  words  mean  ?  It  is 
plain  that  they  mean  the  usual  permanent  advantages 

VouR.  U  attached 
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against 

The  Directors 

of  the 


1816.        attached  to  the  aeveral  offices,  and  permitted  to  be  le^ 
coined  by  the  officer  there  8pedfied«  Is  this  an  increase 
of  any  allowance  of  that  nature,  that  is,  of  the  ordinarj 
avd  understood  advantages  belonging  to  any  of  those 
I.L  Company,  jj^u^tions?   I  cannot  agree  that  it  is,  since  it  seems  to 
ne  to  be  nothing  more  than  a  compensation  to  be  made 
to  an  individual  for  a  quantity  of  grain  taken  by  the 
Company ;  for  though  the  individual  was  an  officer  of 
the  Company,  it  is  not  an  allowance  lo  be  made  to  him 
in  that  character.  Then  upon  the  meaning  of  the  wonU 
allowance  0r  gratuity  in  ^  i8.  within  which  those  vho 
Tesist  this  rule  must  shew  this  compensation  to  be,  it  is 
not  difficult  to  perceive  that  the  object  of  this  clause  wa» 
to  restrain  the  board  of  control  from  doling  out  the  re- 
venues of  the  Company  against  their  consent ;  and  if  we 
saw  that  what  has  been  done  was,  under  pretence  of 
making  compensation  to  an  individual,  really  done  with 
a  view  of  making  him  an  extraordinary  alloWancc  or 
gratuity,  we  wbuld  strip  the  transaction  of  its  ce\^r  and 
look  at  it  in  its  naked  form,  and  not  give  effect  te  it  by 
granting  the  mandamus^    But  the  Court  have  no  reason 
for  viewing  it  in  that  lights    There  is  another  thing 
which  shews  that  such  a  compensation  as  this  is  not  an 
allowance  or  gratuity  within  the  meaning  of  the  act;  for 
the  act  provides  that  an  account'  of  such  allowances  or 
gratuities  shall  be  added  to  the  next  list  of  establish- 
ments laid  before  parliament.     How  could  such  a  com- 
pensation as  this  be  added  to  the  list  of  establishments 
laid  before  parliament?    It  is  a  thing  that  is  to  occur 
but  once,  and  therefore  is  not  a  matter  properly  belong- 
ing to  the  list  of  estflblisbmente.     It  is  in  the  nature  or 
a  liquidation  of  damages  for  a  trespass  done^f^r  an  ascer- 
tainment of  tlie  value  of  grain  taken  by  the  Companyr 
being  the  property  of  an  individual^  and  has  nothing  01 
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that  character  which  belongs  to  the  words  alknvance  or         1815. 

grahiiiy  in  5. 18.     For  these  reasons  it  seems  to  me  that        — -— 

.  ,.       ,  ,  n    .  .  .  A    » .         The  Kmo 

we  are  not  interdicted  by  any  jot  the  provisions  of  this        against 

act  of  parliament  which  have  been  brought  forward  in  *of  the^*''* 
support  of  the  ad  objection  from  giving  effect  to  this  ^'  ^  Company, 
order  of  the  board  of  control.  But  inasmuch  as  the 
1st  objection,  namely,  that  this  is  an  order  which  does 
not  relate  to  a  point  connected  with  the  civil,  or  military 
government,  or  revenues,  is  an  objection  that  is  peculi- 
arly for  the  privy  council  to  d^de  upon  appeal :  the 
Court  will  enlarge  this  rule  for  the  furtherance  of  that 
appeal. 

Le  Blanc  J.  With  respect  to  the  second  ol^ection, 
I  think  that  the  mode  of  payment  proposed  by  the  Court 
of  Directors,  shewed  that  they  considered  this  as  a  debt 
due  from  the  Company  to  the  individual,  and  thus  it 
came  before  the  board  of  commissioners  as  a  question 
in  what  manner  the  compensation  should  be  calculated* 
Therefore  I  do  not  se6  how  it  comes  within  either  of  the 
two  clauses  referred  to  as  an  allowance  or  gratuity.  If 
I  could  discover  that  this  was  an  indirect  mode  of  giving 
an  officer  of  the  Company  an  allowance  or  gratuity,  I 
should  go  along  with  the  arguments  in  support  of  this 
objection.  How  far  this  may  come  wit)iin  the  former 
clause  this  Court  has  nothing  to  do  with,  because  it  is.  a 
subject  for  the  decision  of  another  forum. 

Per  Curiam,  Rule  enlarged,  {a) 

Tke   Atiamey-Generalj    The  Solicitor-Generaly   and 
Abboti  were  in  support  of  the  rule. 

(0)  Afterwards  the  Court  of  Directors  appealed  to  the  privy  coancil. 
who  determined  against  the  appeal ;  and  the  same  being  signified  to  the 
^rt  tn  a  sabseqnent  term  hj  Mr.  Attorney-Generali  the  mle  was* 
upon  his  prayer,  iiit4t  absolute. 
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^iv^.  The  Master,  Wardens,  and  Assistants  of  the 

Trinity-House  against  Clark. 

Where  defend-     A  SSUMPSIT  for  toll  and  duties  claimed  to  be  due 

ant  chartered       XJl  n 

his  ship  to  the  from  the  defendant,  as  owner  of  the  ship  Britanma^ 

ComBiissioners 

•f  the  transport  on  account  of  the  ship's  having  passed  or  crossed  cer- 

raJfofthe  tain   lights,  buoys,   and  beacons,    in  certain   foreign 

coBnl"'e<ra^a  "^oyBi^  made  between  the  29th  of  October  1807,  and 

*h"*S*'^**"if  ^^®  ^*  ^^  August  1809.     Plea,  non  assumpsit 
course  of  sueh  At  the  trial  before  Lord  EUenborough  C.  J.,    at  the 

employment  .    , 

made  several'  London  Sittings  after  Hilary  term   18 14,  there  was  a 

Dqitfordtofo-  verdict  for  the  plaintiffs  for   15/.,   subject   to  a  cas^ 

bad^.h^lTthu  which  stated  that  the  plaintiffs  claimed  these  duties  in 

the'chartSl*'*^  respect  of  the  following  lights,  viz.:     The   Goodwin 

party,  coupled     Lights j  Owers  Lights  Needles,  Portland,  Caskets,  Lizard, 

wirh  the  nature         ®      '  ^     \  ' 

of  the  seryice,     Scilly,  tfnd  Nove,  and  in  respect  of  the  buoys  and  bea- 

ownership         cons  on  coming  up  and  entering  the  Thames ;  all  which 

crot^n.wtha     ^uties  they  claimed  by  virtue  of  the  statutes,  charters, 

fog^tifc  tii^e  of  ^^  patents,  severally  relating  to  them,  the  particulars 

such  senrice,       of  ^hich  were  subjoined  to  the  case ;  and  the  said  duties 
was  not  to  be  / 

eonsidered  as      were  reasonable  in  amount,  provided  the  defendant  was 

owner  within       •-,1.  ,,  1  rm       t  n     •»  1 

the  charters        by  law  liable  to  pay  them.    1  he  defendant,  who  Mas  ow- 

Trinity-Honsc,  P^^  of  the  ship,  on  the  28th  of  October  1807,  chartered 

li^ht!hou«'du-  ^^'  ^  ^®  commissioners  of  the  transport  service  on 

iu*'*"**^**'d  hehalf  of  His  Majesty,    by   charter-party,  a  copy  of 

beaconage,  on  which  was  likewise  subjoined.     In  the  course  of  the 

the  masters  and      -  .   ,  ,  ,         1  .      1    _^ 

owners  of  ships,  ship  s  employment  as  a  transport  under  this  charter- 
party,  she  sailed  from  Deptfbrd  to  Malta  and  other 
places  in  the  Mediterranean,  and  returned  to  Deptfbrd, 
from  whence  she  again  sailed  to  Cadiz  and  Gibraltar, 
and  returned  to  Deplford,  and  had  the  benefit  of  tlie 

-  said 
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said  lights^   buoys,  and  beacons.     Tlieship  during  this         18 15. 
employment  neither  reported  inwards  nor  cleared  out-  ■ 

wards  at  any  of  His  Majesty's  custom-houses.     The        ^&c.  ^  ^^* 
question  was,  whether  the  defendant  was  liable  under  ^'^"hou^'^'^' 
these  statutes,  charters,  and  patents,  to  pay  the  plaintifis        ^^<2w/ 
all  or  any  of  the  tolls  and  duties  claimed  in  respect  of 
this  ship  while  she  was  thus  employed  under  the  charter- 
party.    If  he  was  liable  to  all  or  any,  the  verdict  to 
stand  for  the  whole  sum  or  for  so  much ;  if  he  was  not 
liable  to  any  part,  a  nonsuit  to  be  entered.     And  the 
case  was  to  be  made  a  special  verdict  at  the  desire  of 
either  party,  and  with  the  approbation  of  the  Court 

This  case  was  argued  in  the  last  term  by  Holroyd 
hr  the  pla3nti£&,  and  J.  Parke  for  the  defendant,  and 
two  points  were  made  for  the  defendant,  ist,  Tliat  the 
Crown  was  during  the  period  of  this  ship's  employment 
under  the  charter-party,  to  be  considered  as  the  owner 
of  the  ship,  and  therefore  by  the  several  charters  and 
patents,  which,  with  the  exception  of  the  i&i%  charter, 
imposed  these  duties  upon  the  master  and  owner, 
and  could  not  be  extended  to  charge  the  crown,  this 
ship  was  exempt  from  these  duties;  or  at  all  events  the 
defendant  was  not  liable  to  pay  them,  adly,  That  the 
diarters,  &c.  or  most  of  them,  contemplated,  that  in  nil 
cases  in  which  these  duties  were  to  become  payable,  the 
ship  was  to  clear  outwards  or  report  inwards,  wherefore 
in  this  case,  where  the  ship  neither  cleared  outwards  or' 
reported  inwards,  these  duties  were  not  payable.  The 
ugttment  on  the  ist  point  tunied  chiefly  upon  the  effect  of 
the  language  of  the  charter-party,  coupled  with  a  coti-  ' 
sideration  of  the  particular  nature  and  exigencies  of 
the  service  contracted  for  under  it,  to  convey  this  owq- 
^nbip  to  the  crown ;  and  it  was  contended  that  its  effect 
U  3  was 
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was  such  as  to  pass  the  temporary  ownership;  aiid  Valleio 
\.  Wheeler  was  cited  (a).  To  which  it  was  answered, 
that  the  crown  had  under  this  charter-party,  as  would 
haye  been  the  case  with  any  other  charterer,  merely  the 
usCf  and  not  the  ownership  of  the  vessel ;  and  that  the 
defendant  had  derived  the  benefit  from  these  lights  and 
beacons  by  the  additional  security  afforded  to  the  ship, 
the  loss  of  which  by  the  perils  of  the  seas  would  have  been 
his  loss,  and  not  that  of  the  crown ;  and  Bex  v.  Jones  {b) 
was  cited,  particularly  for  that  part  of  the  opinion 
expressed  by  the  Court,  that  where  **  transports  are 
contracted  for  by  the  navy  board,  on  freight  to  carry 
troops,  or  for  other  purposes,  it  never  was  considered 
that  the  property  in  them  was  transferred  to  the  crown, 
though  the  masters  were  subjected  to  a  certain  degree 
of  discipline  while  engaged  in  the  service." 


The  Court,  after  taking  time  to  consider,  determined 
the  case  upon  the  1st  point,  and  in  delivering  judgment 
went  fully  into  the  arguments  upon  tliat  point,  and 
stated  so  much  of  the  several  documents  referred  to  in 
the  case,  as  is  necessary  for  a  right  understanding  of 
their  determination. 


Lord  Ellekborouoh  C.J.  on  this  day  delivered 
the' judgment  of  the  Court.  This  is  an  action  of 
indebitatus  assumpsit  by  the  Corporation  of  the  Trhuty^ 
House  against  the  defendant,  as  owner  of  the  ship 
Britannia^  for  certain  light-house  duties  granted  to 
them  by  several  charters,  and  for  buoyage,  and  bea- 
conage on  entering  the  river  J'kames.  The  charters 
impose  the  light-house  duties  on  the  masters  and  owners 
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oFdiipsy  except  that  of  Charles  the  2d  for  the  SdUy      '  1815. 
Iigfat%  which  grants  a  reasonable  allowance  without        •»— - 
fixing  any  precise  rate,  or  saying  by  whom  it  shall  be         ^c.if  ^* 
paid.    The  buoyage  and  beaconage  are  claimed  undei'         h^^^^^' 
a  grant  of  those  officesi  with  all  accustomed  fees,  made         H^nti 
to  the  plaintifi  by  Queen  Elizabetk  in  the  36th  year  of 
her  reign.     All  these  charters,  except  those  of  Charles 
the  2d  and  Queen  Elizabeth  above-mentioned,  con- 
tun  an  injunction  to  all  ofiicers  of  the  customs  not  to' 
give  any  vessel  a  cocquet  or  discharge,  if  they  do  not 
produce  a  certificate  of  payment  of  these  duties;  and 
they  ako  give  the  officers  of  the  Trinhy-House  a  place 
in  all  the  custom-houses  where  the  collection  is  made. 
And  all  the  charters,  except  the  two  above-mentioned, 
and  that  of  7  Geo.  2.  for  the  JSTore  light,  direct  that  the 
duties  on  outward  bound  ships  shall  be  paid  before  their 
clearing  outwards  at  the  custom  >house.     All  the  duties 
are  stated  to  be  reasonable,  if  the  defendant  is  liable  to  , 

pay  them.  The  ship  Britannia  was  in  the  service  of 
the  crown,  during  the  voyages  for  which  these  duties 
are  chdmed  under  a  charter-party,  dated  28th  October 
1807.  The  three  latest  of  these  charters  Sot  tHe  Geod- 
*xiny  the  Owersj  and  the  Needles  lights,  <<  except,  in  terms, 
diips  or  vessels  belonging  to  His  Majesty;"  and  it  is 
properly  admitted  that  such  ships  cannot  be  chaiged  to 
the  duties  under  any  of  the  other  grants,  though  they 
do  not  contain  such  express  exception ;  such  exception 
from  tolls  being  to  be  implied  in  the  case  of  His  Majesty. 
It  seems  also  that  there  is  no  distinction  in  reason  be- 
tween vessels  o(  which  the  King' has  a  temporary  owner- 
ship, and  those  which  were  built  in  the  Dock-yards  of 
the  Crown,  if'  it  appears  that  the  King  was  the  owner 
during  the  voyage  for  which  the  duties  are  ckimed. 
*  U  4  And 
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And  this  brings  the  question  between  the  parties  to  this 
single  point;  was  the  £jn^  or  the  defendant,  the 
owner  of  the  Britannia  within  the  meaning  of  these 
charters,  during  these  voyages  in  which  the  Britanma 
was  certainly  in  the  service  of  the  Crown.  This  must 
depend  upon  the  terms  of  the  charter-party,  which  it 
will  be  proper  to  state  with  some  particularity.  It  bears 
date  the  28th  October  1807,  and  is  made  between  Messrs. 
John  Clark  and  Sons^  on  behalf  of  the  owners  of  the  ship 
Britavmia  of  North  Shields^  then  in  the  TAames^  of  the 
one  part,  and  the  commissioners  for  conducting  His 
Majesty's  transport  service,  for  and  on  behalf  of  His 
Majesty,  on  the  other  part.  It  contains  in  substance 
that  Join  Clark  and  Sons,  on  behalf  of  themselves  and 
all  the  part-owners  of  the  said  ship,  granted  and  to  hire 
and  freight  let  the  said  ship  to  the  said  commissioaers, 
to  reeeivc  on  board,  at  such  ports  as  should  be  directed 
in  the  European  seas,  not  eastward  of  Gibraltar^  all 
such  soldiers,  horses,  vromen,  servants,  arms,  ammuni- 
tion, provisions,  stores,  or  whatever  else  should  be  or- 
dered to  be  put  on  board  her,  at  such  ports  as  should 
be  required,  and  after  having  landed  the  said  soldiery 
horses,  and  stores,  to  receive  on  board  such  others  with 
their  baggage,  &c.  as  should  be  put  on  board  her,  and 
proceed  therewith  as  she  should  be  directed.  The  ship 
was  to  continue  in  pay  for  three  months  certain,  and 
after  that  for  so  long  a  time  as  the  commissioners  should 
require,  and  luitil  they  or  their,  agents  should  give  no- 
tice of  discharge  at  Deptford  or  PortsmofHik^  after  the 
ships  arrival  at  one  of  those  places,  and  the  said  com- 
missioners for  and  on  behalf  of  His  Majesty,  hired  or 
retained  the  said  ship  or  vessel  for  the  said  time  and 
service  accordingly.    There  then  follow  covenants  from 

the 
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the  owners  that  the  ahip  should  be  in  good  conditioni 
and  should  be  well  provided  with  certain  articles  there 
enumerated,  should  be  manned  as  therein  specifiedi  be 
provided  with  powder  and  shot,  and  with  victuals  for 
the  meni  comprising'  the  complement  of  the  ship  during 
the  said  service  and  employment;  that  they  should  have 
proper  apparatus,  for  dressing  the  soldiers'  victuals  and* 
things  fit    for  serving    them  out,   and   for  drawing 
and  serving  water    to  the  horses;   that  the  master 
should  receive  on  board  the  said  ship  from  time  to 
time,  such  a  number  of  soldiers,  horses,  provisions^  pro- 
Tender,  or  any  naval  or  victualling  stores,  recruits,  &c. 
for  the  service  of  His  Majesty,  as  he  should  be  directed, 
and  as  he  could  reasonably  stow,  and  proceed  with 
them  to  such  places  in  the  European  seas  as  he  should 
be  directed,  under  such  convoy  as  the  commissioners  or 
oflScers  in  chief,  whose  command  he  should  be  under, 
should  direct,  and  land  and  deliver  the  same^  and  so 
firom  time  to  time^  during  his  continuance  in  the  ser- 
vice; in  the  performance  of  which  the  said  master  and 
his  men,  with  his  boats,  should  be  aiding  and  assisting 
to  the  utmost  of  his  power;  that  he  should  sign  receipts, 
keep  a  log-book,   and  deliver  it  on  oath,  if  required, 
at  die  transport  office^  and  give  them  immediate  notice, 
of  his  arrival  at  any  port.     In  consideration  of  which 
covenants,  Slc  the  commissioners  covenanted  for  the 
King,  that  the  said  J*  Clark  and  Sons  should  be  al- 
lowed for  the  hire  and  freight  of  the  said  ship  zos.  a 
ton  each  calendar  month  for  the  register  tonnage,  for' 
>o  long  a  time  as  the  ship  should  be  continued  in  His 
Majesty's  said  service;  which  freight  or  pay  should  com- 
mence on  producing  a  certificate  firom  the  inspector  of 
%  ship's  being  ready  to  sail,  as  &r  as  the  owners  were 
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1815*        coneerned,  and  the  same  should  cease  and  detenniue  at 
"■^^        the  time  of  her  disdiarge.    The  owners  were  to  ha^e 
ftc.of    '    a  month's  freight  in  advance,  and  after  the  ship  should 
^^^HouIe"^'  haTc  bean  in  the  service  three  montlis,  they  were  to* 
cf  AJiK         ^^  *  second  month's  pay  on  producing  a  certificate  in 
the  following  form;  **  These  are  to  certify  the  commis- 
sioners  for  conducting  His  Majesty's  transport  ser* 
vice,  that  the  transport  master,  tons, 

is  at  this  time  in  His  Mqcsty's  service,  fit  for  the  ser- 
vice employed  upon,  and  complete  according  to  charter 
in  men  and  stores,  and,  that  the  master  has  behaved 
himself  properly,  and  was  always  obedient  to  command 
during  the  time  he  has  been  under  my  directions." 
<<  Given  under  my  hand,"  &c«  and  afterwards  they 
were  to  have  two  months'  pay  when  eight  months  were 
due,  so  as  to  have  alwi^s  six  months  in  arrear  for  the 
security  of  government;  and  such  issues  of  two  months' 
pay  were  to  be  made,  on  producing  from  time  to  time 
such  certificates  as  aforesaid,  not  only  of  the  service  of 
the  said  ship  during  the  time  aforesaid,  but  also  that 
the  same  was  s^  at  the  expiration  of  the  times  of  such 
service  respectively.  The  commissioners  were  to  have 
power  to  make  such  abatement  in  the  freight  as  they 
should  think  reasonable,  in  case  of  die  ship's  inability 
to  proceed  from  defldency  of  men  or  stores,  or  any 
other  cause  or  accident,  (it  being  to  be  understood, 
that  tile  owners  generally  warranted  the  use  of  the 
said  ship  from  any  disfoets  or  deficiencies  of  any 
kind.)  If  the  ship  siiould  be  tnken  by  the  enemy, 
bumt^  or  sunk  during  the  said  serrioe,  without  the 
master's  or  orefw^s  fitult,  she  was  to  be  paid  for  by  the 
Cxxmn  at  an  appraisement;  The  oflScers  were  to  be 
aoooratnoriatodwith  the  great  cabin,  and  other  cabins 

II  -        of 
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of  tbe  ship,  except  the  starboard  state-room,  which  was         1815. 
to  be  reserved  for  the  agent  of  transports  on  board,         ' 
or  for  any  other  purpose  the  said  commissioners  might         &c.of  ^"^^ 
diiect,  and  also  a  proper  cabin  for  the  master,  and  a       *hou«"^" 
small  one  for  the  mate,  and  that  the  gun-room,  for^         djrainst 
casde^  and  steerage,  or  such  part  thereof  aa  abould  be 
necessary,  should  be  reserved  tor  lodging  tjbe  seamen. 
We  do  not  think  that  any  argument  arises  in  this  case, 
firom  the  benefits  which  either  party  may  derive  from 
these  lights;  each  is  interested  and  deprives  a  benefit 
&om  them;  the  Crown,  in  respect  of  the  lives  and- pre- 
servation of  the  men  and  horses,  and  the  provisions  and 
stores;  the  proprietor  of  the  ship,  in  respect  of  tlie  ex- 
istence of  the  vessel ;  and  this,  whether  the  possession 
remains  with  them,  or  is  transferred  to  the  Crown, 
daring  the  term  stipulated  for.     Nothing  is  stated  as  to 
the  rate  of  freight,  which  can  throw  any  light  on  the 
question.     The  Crown  and  the  proprietors  of  the  ship 
must  be  taken  to  have  contracted  with  each  other,  upon 
the  knowledge  of  their  respective  legal  rights.      The 
diarter-party  «  grants"  the  ship,  and  "  lets  it  to  hire  and 
freight,"  which  are  proper  words  of  lease,  and  would  of 
themselves  pass  the  possession.     The  purpose  is  men- 
tioned, but  this  mention  of  the  purpose  does  not  restrain 
the  possession,  though  it  may  restrain  or  qualify  the 
use  of  the  thing  let  to  hire.     If  I  hire  a  stable  or  coach- 
house^ as  such,  I  have  not  less  the  possession,  because 
it  might  be  a  breach  of  the  terms  of  hiring  to  use.etfher 
as  a  shop  or   warehouse.      In  this  ^^  th#  purpose 
rather  calls  for  the  possession,  as  it  seems  to  reqiure  such 
a  control  over  the  ship  as  can  only  be  1)ad  by  possession. 
A  certain  term  of  this  hiring  is  fixed,  'raid  a  prolonga- 
tion beyond  that  t^m  at  the  pleasure  of  the  hirers,  till 

they 
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they  determine  it  under  certain  circumstances.  The 
commissioners  are  also  stated  to  have  '<  hired  or  retain* 
ed  the  ship  for  the  said  time  and  service^"  and  that,,  at 
a  certain  tonnage  rate  by  the  month.  The  payment 
of  the  freight  or  hire,  after  the  first  advance,  is  agreed 
to  be  made  on  producing  a  certificate,  the  terms  of 
which  seem  to  imply  the  possession  to  be  in  the  CrcMoi, 
«  to  be  at  this  time  in  the  service  of  His  Majesty,''  (not 
merely  <<  to  be  ready,  or  under  contract  to  perform  the 
Govraants  entered  into  with  His  Majesty  for  the  service^** 
and  which  His  Majesty  might,  under  these  covenants, 
require  to  be  performed;)  and  the  mode  of  the  future 
payment  is  settled  on  similar  certificates ;  and  according 
to  this  notion,  the  proprietors  of  the  ship  are  said  *<  to 
warrant  generally  the  use  of  the  said  ship/'  From  all 
which  expressions  in  the  instrument,  and  firom  the  na- 
ture of  the  service  stipulated  for,  which  is  of  the  utmost 
importance,  and  might  be  delayed,  and  even  firustrated, 
if  the  Crown  was  not  authorised  to  take  possession  of  the 
ship  to  secure  its  immediate  execution,  but  was  left  to  a 
bare  action  of  covenant  against  the  proprietors  of  the 
ship,  if  they  were  to  refuse  to  permit  their  ship  to  sail, 
it  is  contended  that  the  Crown  had  an  exeputed  right 
of  possession  in,  and  was  legally  and  actually  possessed 
of  the  ship,  and  owner  thereof  within  the  meaning  of 
these  charters,  during  the  period  in  which  the  services 
were  performed,  which  gave  rise  to  these  claims.  ~  Against 
this  it  is  urged,  that  the  use  and  service  only  of  the  ship 
are  parted  with,  and  that  the  possession  and  ownership 
are  retained  by  the  conduct  and  navigation  being  left 
to  the  master  and  crew,  who  are  the  servants  of  the  pro- 
prietors of  the  ship,  chosen,  and  fed,  and  paid  by  them; 
that  the  destination  of  the  ship  is  with  the  Crown,  but 
SS  that 
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tbiat  the  mode  of  executing  the  orders  of  the  Crown,  is        1815. 

intrusted  to  the  proprietors  of  the  ship,  by  the  means  of       """"""^ 
.    .  }^     ^  J  \_  J  The  Master, 

taeir  servants,  the  master  and  crew,  over  whose  conduct,   ^      Scc.  of 

if  they  execute  those  orders,  the  Crown  has  no  control.       *hou'se  ^'' 
That,  though  the  whole  tonnage  is  hired,  yet,  if  it  be        clamc 
not  used  by  the  Crown,  the  proprietors  of  the  ship  would 
be  entitled  to  use  it  for  their  own  advantage,  in  any  way 
which  would  not  impede  the  performance  of  the  stipu- 
lated service,  (though  it  is  not  very  easy  to  conceive  a 
perfectly  unexceptionable  case  of  this  sort)  That  theonly 
remedy  the  Crown  would  have  on  the  refusal  of  the  pro- 
prietors of  the  ship  to  perform  their  contract,  and  permit 
their  ship  to  sail,  would  be  an  action  on  the  charter- 
(toty.    We  are  however  of  opinion,  that  the  argu- 
ments tending  to  shew  that  the  possession  passed  to  the 
Crown,  during  the  term  and  service  of  the  ship,  out- 
iveigh  those  which  lead  to  the  contrary  conclusion.     It 
is  evident  that  the  service  contracted  for,  is  of  the 
highest  importance  to  the  country,  and  that  its  most 
valoable  interests  may  depend  upon  the  immediate  exe- 
cation  of  such  service  as  this  charter-party  authorizes 
Ae  Crown  to  require,  and  the  proprietors  of  the  ship 
agree  to  perform.     Whatever  construction  of  the  con- 
tract en/ibles  the  Crown  to  inforce  a  prompt  obedience 
to  its  terms,  must  be  most  agreeable  to  its  spirit  a^d 
intent    If  the  proprietoij^  of  the  ship,  from  whatever 
motive,  were  authorized  iSb  insist  that  the  officers  of 
the  Crown  had  no  right  to  enter  the  ship,  but  were 
driven  to  their  action  on  the  breach  of  the  contract,  in- 
finite and  irreparable  mischief  might  be  done  to  the 
public  service  by  the  delay.     No  mischief  that  we  can 
foresee  will  ensue  from  holding  that  the  Crown  has 
aright,  under  this  charter-party,  to  have  the  temporary 
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possession  erf  {his  vesse],  which  must  materially  assist 
in  fteouring  the  perfeimance  of  the  service  contracted 
for,  if  the  parties  or  their  servants  should  he  nmHlling, 
from  any  causey  to  comply  with  the  contract    We  do 
no  violence  to  the  words  of  the  instrument  by  putting 
this  construction  upon  it.     Tlie  terms  are  proper  terms 
of  grant  and  demise,  the  sum  to  be  paid  is  in  the  nature 
of  rent  for  the  use  of  a  chattel,  the  whole  use  of  the 
ship  is  wan*anted,  the  term  is  siifficiently  fixed,  and  the 
certificates  which  the  parties  are  to  procure  to  entide 
them  to  the  rent,  are  worded  so  as  to  recognize  the 
possession.     In  truth  the  supposed  reservation  of  the 
possession  to  the  master  and  crew  is  not  exclusive,  as  is 
contended  for.    The  occupation  of  the  diflferent  habit- 
able  parts  of  the  ship  is  arranged  by  the  terms  of  the 
contract,  and  a  place  provided  for  the  residence  of  the 
agent  for  the  Crown.     The  whole  argument  appears  to 
rest  on  a  fallacy ;  the  possession,  such  as  it  is,  of  the 
master  and  crew,  is  not  retained  by  the  proprietors 
of  the  ship,  to  restrain  or  interfere  with  the  fiiU  and 
free  use  of  the  ship,  which  they  have  let  to  hire  for  a 
term,  but  as  subsidiary  and  subservient  to  such  use. 
It  is  npt  only  consistent  with  the  entire  ownership  and 
posse^on  of  the  vessel  on  the  part   of  the  Crown 
during  the  period  for  which  it  is  let,  but  it  is  a  farther 
means  provided  to  enable  the  Crown  fiilly  and  benefi- 
cially to  enjoy  the  same,  by  letting  at  the  same  time  out 
to  the  Crown  the  services  likewise  of  those  by  whom  the 
vessel  might  be  best  conducted  under  the  direction  of  the 
Crown,  in  the  prosecution  of  the  object  for  which  the 
CroAvn  hired  it.     The  vessel  therefore  is  not  only  hired, 
but  along  with  it  the  services  also  of  a  certain  number 
of  persons  paid  by  the  proprietors,  and  these  ^rnces 

are 
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are  necessary  to  the  use  of  the  vessel,  which  the  pro-        1815* 
prietors  have  expressly  warranted  to  the  Crown.     It  is         • 
the  same  thing  as  the  hir0  of  a  waggon  and  team  for  a         &c.  of    * 
certain  term,  the  proprietor  of  the  wisggon  stipulating       ^HousV^^* 
that  the  waggon  should  be  drivei^  and  tha  horses  taken        ^^x* 
care  of,  by  his  own  waggoner  and  boy,  wh<»n  he  was  to 
feed.    In  such  a  case  it  could  hardly  be  made  a  question 
that  the  yvaggou  and  team  were  in  the  possession  of  the 
hirer,  during  the  harvest,  or  whatever  the  term  might 
be  for  whidi  they  were  hired.     This  is  indeed  idem  per 
idemj  but  as  the  imitance  is  more  familiar,  it  serves  to 
put  the  point  in  a  clearer  light.    It  may  be  proper  to 
take  notice  of  two  cases  which  were  cited,  rather  for 
the  purpose  of  shewing,  that  thqr  do  not  apply  to  the 
present  point,  than  to  derive  any  assistance  firom  them. 
The  first  is  Sex  v.  Jones^  8  East^  45 1.,  which  decided 
that  the  packet-boats  between  Holghead  and  Dublin^ 
were  rateable  to  the  poor,  and  that  the  Crown  was 
not  to  be  considered  as  the  owner.    That  case  is  dis- 
tinguishable from  the  present,  in  many  very  important 
particulars.    There  was  no  charter-party  there^  no  de- 
stined term  of  service.     The  captains  had  a  salary ;  if 
they  did  not  perform  the  service  to  the  satisfaction  of 
the  Crown, ^  they  would  at  any  moment  cease  to  be  em- 
ployed, and  their  salary  would  immediately  cease;  they 
were  barely  to  carry  the  mail,  which  of  course  would 
occupy  little  of  the  vessel's  tonnage;   the  rest  of  the 
to&nage  and  the  advantage  to  be  made  of  it  were  whpUy 
with  them,  except  on  some  very  particular  occasions. 
Mtc  Justice  Ijcmrence^  in  giving  his  jadgment  on  that 
case,  expressly  distinguishes  vessels  under  chartertparty 
from  those  which  are  not  so.   '  The  other  case  is  VaUeio 
▼.  Wheeler,  C&wp.  143.  which  was  cited  as  establishing 

the 
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1 8 15.         ^^  doctrine,  that  the  charterer  of  the  ship  is  the'owner 
— ^—        pro  hdc  vice.    As  a  general  proposition  this  is  hardly 
ftcof^^^'     denied  on  the  present  occasion,  but  the  precise  point 
"^^HoVse'^^'   made  here  is,   that  this  case  is  an  exception  to  the 
gainst         general  rule^  because  by  the  terms  of  this  charter-party, 
the  appointment  of  the  crew  and  the  navigation  of  the 
ship  are  not  transferred  to  the  charterer,  but  left  with 
the  proprietor ;  as  to  which  we  have  already  given  our 
opinion.     The  reasoning  in  VaUeio  and  Wheeler  must 
be  applied  to  the  question  agitated  in  it,  viz.  against 
whom  barratry  may  be  committed.     Whether  any  ad 
of  the  master  or  crew  in  the  present  case  could  be 
barratry  as  against  the  commissioners,  need  not  be  de- 
cided, or  even  discussed,  upon  the  point  now  before 
the  court.    The  only  question  is,  who  is  to  be  consi* 
dered  as  owner  of  the  vessel  within  the  charters  under 
.which  the  plaintiff  claim,  d^jring  the  time  she  was  in 
the  service  of  the  Crown  under  this  charter-party.    We 
are  of  opinion  that  from  the  terms  of  the  contract, 
and  the  nature  of  the  service  to  be  performed,  the 
Crown  is  to  be  so  considered,  and  that  a  nonsuit  must 
boentered. 


jFridey,  Bo£,  OD  thc  Demiso  of  Byne  and  Others,  agcamt 

Br£W£r  and  Another. 


The  lessor  of      T^  etectment  on  the  separate  demise  of  Bynef  and 
ejectment,  can-        m  another  count  on   the  jomt  demise  of  Wade 
and  Lodgej  the  defendants,  after  not  guil^  and  issue 
thereon,  plead  in  bar  at  the  assizes  a   release  puis 
darrein  e&ntinuancey  by  Lodge  to  the  defendants,  of 

this 


not  release  the 
action, 
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thisacdoD,  and  all  costs  relating  thereto.     Demurrer.         1815. 
Joiiider.    And  now  the  question  was,  whether  this  re-  - 

,  .  ^  Doe 

lease  was  good.  against 

Briwkk. 

BcOandy  who  was  called  upon  by  the  Court  to  sup- 
port the  plea,  contended  that  the  release  was  good  as 
a  bar  to  the  action  upon  the  joint  demise  of  Wade  and 
Lodge*  For  the  plainti£P  in  this  action  is  but  a  nominal 
person,  and  of  this  the  Court  will  take  notice,  and 
also  that  the  lessors  of  the  plaintiff  are  the  only  per- 
sons concerned  in  interest;  and  if  so,  this  being  a  re- 
kase  by  one  of  two  joint  lessors,  is  good  against  the 
odier.  That  the  lessor  of  the  plaintiff  is  substantially 
the  party,  and  the  only  party  to  the  suit,  was  considered 
by  Lord  Mansfield  in  Aslin  v.  Parkin  (a).  And  so  per 
Lord  H6U{b)  the  plaintiff  is  merely  nominal,  and  trus- 
tee for  the  lessor,  and  if  he  release  the  action,  may  be 
committed;  and  according  to  Moore  v.  Goodright{c)  to 
soigQ  his  death  for  error  is  a  contempt.  So  Payne 
T.  Sogers  {d)f  shews  that  the  Court  will  look  to  the 
real  plainti£^  though  he  be  not  the  plaintiff  upon  re- 
oord,  as  if  a  landlord  sue  in  the  name  of  his  tenant, 
sndthe  tenant  release  to  his  prejudice^  Now  here  the 
pluntiff  is  altogether  a  fictitious  person,  and  the  mere 
cceatore  of  the  Court 

Lord  Ellenborouoh  C«  J.  I  remember  a  case  like 
this  very  early  in  my  professional  life,  where  a  release 
giyen  by  the  lessor  of  the  plaintiff  was  pleaded.  The 
case  was  argued  by  Kirby  Serjt  who  maintained  that 

W  %  Burr,  667.  H)  SaOu  %6o,  pi.  is. 

{e)  A  Sir.  899.  {d)  Douil.  407.  4th  edit. 

Vot.IV.  X  the 
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1815.        die  release  ought  to  have  been  by  the  nominal  plaiiitiff. 
'  I  confess  I  thought  the  demurrer  well  founded,  but  I 

^MHst  believe  at  that  time  it  struck  Lord  Loughborough  other- 
wise. However  I  still  think  the  objection  a  valid  one, 
and  that  the  lessor  of  the  plaintiff  is  not  the  person  to 
release.  Looking  to  the  record,  we  must  consider  those 
as  real  parties  to  the  action  who  are  parties  upon  re- 
cord, and  the  real  parties  alone  are  qualified  to  release 
the  action.  For  this  purpose  the  action  must  be  taken 
with  all  its  consequences  as  if  it  was  really  pending 
between  these  parties.  For  other  purposes  indeed  we 
treat  it,  as  it  really  is,  a  fictitious  action  (a),  but  as 
matter  upon  the  record  it  must,  be  taken  as  if  really 
between  the  parties  to  it. 

/ 
Bayley  J.  In  Aslin  v.  Parkin  Lord  Mansfieli  was 
not  considering  how  the  matter  stood  as  between  the 
parties  upon  the  record,  but  independently  of  ihe  re- 
cord. But  as  it  r^rds  the  record  we  must  consider 
John  Doe  as  the  real  party. 

Per  Curiam,  Judgment  for  the  plaintiff. 

Marryat  was  for  the  plainti£ 

(tf)  See  3  Bvn.  1990. 
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1815. 


Anderson  and   Others  against  Heath  and    ^"^. 
Others. 


A  SSUMPSIT  by  the  indorsees  against  the  defend- 
ants as  acceptors  of  a  foteign  bill  of  exchange  for 
2000/.,  drawn  hjF.  A.j  payable  60  days  after  sight  to 
the  order  of  C  and  Co.,  and  indorsed  by  them  to  the 
order  of  the  Plaintiffs.  Plcn,  general  issue.  At  the 
trial  before  Lord  Ellcfiborough  C.  J.  at  the  London 
sittings  after  last  Michaelmas  terra,  there  was  a  verdict 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 
upon  a  case,  which  was  this : 

The  bill  was  remitted  to  the  plaintiffs,  who  were  mer- 
chants in  London,  indorsed  as  above,  by  C  and  Co. 
bomMaltOj  and  the  plaintiffs  on  the  zd  of  August  18 14 
presented  it  to  the  defendants,  also  merchants  in  London^ 
trading  under  the  firm  of  Heath  and  Co.,  for  accept- 
ance, who  refused  to  accept  h,  and  thereupon  the  plain- 
tifis  protested  it  for  non-acceptance.     On  the  4th  of 
October  following  the  plaintiffs  sent  their  clerk  to  present 
the  bill  to  the  defendants  for  payment,  and  he  presented 
it  accordingly,  with  a  memorandum  annexed  to  it  of  the 
expence  of  the  protest,  amounting  to  17^.  6d.^  and  like- 
wise of  a  duplicate  of  the  protest  amounting  to  175. 
The  defendant  Furse  then  said  to  the  clerk,  <*  This  bill 
will  be  paid,  but  we  cannot  allow  you  for  a  duplicate 
protest"     To  this  the  clerk  answered,  that  the  charges 
were  what  they  considered  usual  and  necessary,  and  that 
he  could  not  receive  payment  of  the  bill  without  the 
charges,  without  farther  orders.     The  clerk  then  went 
hack  to  the  plaintiffs  for  instructions,  and  returned  to 
X  2  the 


Where  the 
holders  of  a 
foreign  bill  of 
cxchancre,  pay- 
able 60  days 
after  sight,  pre- 
sented it  to  the 
drawees  for 
acceptance, 
which  being 
leftised,  they 
protested  it  for 
n«n- accept- 
ance, and  after- 
wards, on  the 
day  when  it 
became  dne, 
presented  it  to 
the  drawees  for 
payment,  mak- 
ing', a  charge  for 
the  expences  of 
protesting  it, 
to  which  the 
drawees  saidy 
"This  bill  will 
be  paid,  but  we 
cannot  allow 
you  tor  a  du- 
plicate protest*** 
and  the  holdeit 
refused  to  re- 
ceive payment 
without  the 
charges,  and 
afterwards  the 
drawees  re- 
Toked  their 
offer  to  pay : 
Held  that  they 
might  well  do 
so,  for  this  did 
not  amount  to 
an  acceptance 
of  the  bill  by 
the  drawees. 


HcATil. 
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1815.        the  defendants*  counting-house  in  about  half  an  hoiu^ 

when  the  defendant  Fune  told  him  that  since  he  had 

against  '  last  Called,  they  had  received  a  letter  infonning  them 
that  the  drawer  of  the  bill  had  suspended  his  payments, 
and  therefore  they  could  not  pay  the  bill.  The  plaintifi 
afterwards  again  demanded  payment  of  the  bill  from  th» 
defradants,  who  refused  to  pay.  If  the  plaintiffi  were 
entitled  to  recover,  the  verdict  to  stand;  if  not,  a  non- 
suit to  be  entered. 

Richardson  for  the  plaintffis  argued,  that  a  bill  of 
exchange  may  be  accepted  by  parol ;  as  if  a  merchant 
say,  Lieave  the  bill  with  me,  and  to-morrow  I  will  acoq»t 
it ;  this  amounts  to  an  acceptance  (a).  Also  an  accept- 
ance may  be  made  after  the  time  appointed  for  the  pay- 
ment of  the  bill  is  past;  as  if  after  the  time  of  payment 
the  bill  be  shewed  to  the  drawee,  and  he  promise  tb 
pay  it,  generaUy ;  or  if  he  promise  to  pay  according  to 
the  tenor  of  the  bill,  it  shall  be  a  good  acceptance^  al- 
though the  time  being  past  it  is  impossible  to  pay 
acoHrding  to  the  tenor;  for  it  is  an  acceptance  to  pay 
presently  (i).  So  in  the  case  at  bar,  the  promise  by  one 
of  the  defendants  that  the  bill  would  be  paid,  at  a  time 
when  the  bill  was  already  due^  was  a  promise  to  pay 
generally,  and  therefore  is  an  acceptance^  for  it  is  an 
adknowledgment  by  the  defendants  at  that  time  that 
they  had  fimds  in  their  hands  of  the  drawer  sufficient  te 
pay  the  bill.  If  then  the  acceptance  were  once  com- 
plete it  could  not  be  revoked;  and  there  has  been  no 
waiver  of  it,  as  in  BefOinck  v.  Dorrien  {e\  by  afterwards 

(a)  Gilb.L.£.iis. 

(b)  Jackson  v.  PigoU^  I  Ld.  Ray,  3(»4.    Salk.ilJ,     Cartlk  4J9- 
(f)  6£axr,i99. 

ppo- 
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protesting  the  biU.     And  the  refusal  to  allow  for  the        1815. 


Andbrsoii 


duplicate  protest  was  not  put  as  a  condition  that  if  the 

demand  were  persisted  in  the  bill  should  not  be  paid ;         ^g^fui 

all  parties  agreed  that  the  bill  should  be  paid,  only  they 

dififered    as    to  the  payment  of  a  collateral  charge. 

Neither  is  it  less  an  acceptance  because  it  was  made  at 

a  time  when  the  bill  was  presented  for  payment,  and  not. 

for  acceptance. 


Lord  Ellenborouoh  C.  J.    In  this  case  the  defend- 
ants had,  as  it  were,  commenced  the  work  of  discharpng 
the  bill,  and  were  on  the  very  brink  of  paying  it,  when 
the' subject  of  the  charge  for  the  duplicate  protest  is 
started,  which  causes  them  to  hold  their  hand.     But  at 
this  time  neither  of  the  parties  were  treating  about 
accepting  the  bill,  nor  was  it  ever  mentioned  or  contem- 
plated by  them :  all  that  was  thought  of  was  the  pay- 
ment of  the  bill.     If  therefore  this  could  enure  as  an 
acceptance,  it  would  enure  against  the  plain  intent  of 
the  parties.    It  is  undoubtedly  true  that  if  a' merchant 
upon  being  applied  to  for  his  acceptance,  uses  words 
which  import  a  promise  to  pay  the  bill,  this  will  amount 
to  an  acceptance;  but  it  is  not  so  where  the  words  ava 
med  upon  a  di£ferent  occasion  and  with  a  different  in- 
tent   Now  in  this  case  all  that  was  ever  contemplated 
was  payment,  and  as  to  that  the  defendant  says,  if  you 
will  take  the  amount  of  the  bill  it  s|iall  be  paid,  but  if 
yon  choose  to  insist  upon  having  the  1 75.,  I  will  not 
pay  it    Not  one  word  passes  about  acceptance,  and 
the  party  unfortunately  elects  to  stand  upon  hiis  daim 
to  the  X75«9  but  for  which  he  would  have  been  paid. 

X  3  LS  BLiNC 
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Le  Blamc  J.     To  hold  this  an  acceptance  woald 
be  to  hold  it  something  which  was  never  intended  bjr 
ag-ihut        the  parties* 

HCJLTH.  -r*         ^        .  ■mi  d»  ' 

Per  CurtOMf  Judgraent  of  nonsuit. 

Reader  was  for  the  defendants. 


i"^» .  Burgess  agavist  Clemknts. 

Jmm  9lh.  ^ 

An  innkeeper  19  /'"^ASE  against  an  innkeeper  upon  the  custom  of  the 

not  answerable    V^*  »        r  r-  i     i  •  i    •      •**•#  j 

for  the  goods  of  realm  for  not  safely  keeping  the  pJaintiff  s  goods 

•rcfos^  thn  ugh    "'  ^^^  ^^^9  P^^  quod  they  were  stolen.     Plea,  generai 
the  negligence     ^^^^     ^^  ^j^^  ^^.j^l  y^f^^,^  Richards  B.,  at  the   last  Ox- 

of  the  giie^t,  ^ 

•at  of  a  private  fordshire  assizes,  the  case  was  that  the  defendant  kept 

yoom  in  the  inn  ^  ^      / 

chosen  bv  the  a  common  inn  at  Oxford^  and  the  plaintiff,  who  was  a 

purpose  of  ex-  Birmingham  factor,  and  travelled  for  orders,   and  was 

witrmcrl  l!il'  ws^^  *^  frequent  the  inn,  came  there  on  the  23d  of  Df- 

Sicuieof  "1'  -h  ^^^^'9  about  two  o'clock  p.  m.,  bringing  with  him  three 

Foomwasgrant-  boxcs.      He  was  shewn  into  the  travellers'  room,  a» 

cd  by  the  inn- 
keeper, who  at    usual,  and  his  boxes  were  deposited  there,  but  shortly 

told  the  guest      afterwards  he  spoke  to  the  wife  of  the  defendant,  and 

a  key,  ami  That    ^^""^  ^  hsLve  another  room,  pointing  to  it  up  son^e 

thc'dTOr'wHch   ^^^P**  ^  ^^  ^^^  ^®  wanted  to  shew  his  goods.     This 

lie  aeglected       ^as  what  they  called  a  private  room,  and  the  wife  told 

Um  that  he  might  have  it,  that  there  was  a  key  in  the 

door,  and  that  he  might  lock  the  door*     His  boxe» 

were  accordingly  renOoved    into  the  room,  and  after 

dining  in  the  travellers'  room,  he  also  went  into  it  and 

drank  his  wine.     In  the  afternoon,  a  customer  callings 

the  plaintiiF  opened  the  boxes,  and  displayed  his  goods, 

which  consisted  chiefly  of  jewellery  goods,  upon  a  table, 

and  the  customer  made  some  purchases*    While  they 

were 


Clements. 
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were  thus  engaged,  the  door  of  the  room  was  twice         18 15. 
opened,  and  a  stranger  looked  in  each  time,  who  beg-        — - 
ged  pardon,  and  immediately  withdrew  and  shut  the         i^ahst 
door,  upon  which  the  customer  suggested  the  propriety 
of  bolting  the  door,  in  order  to  prevent  interruption. 
About  seven  o'clock  the  customer  went  away,  leaving 
the  plaintiff  packing  up  his  things,  and  soQp  afterwards 
the  plaintiff  left  the  room  and  went  out,  and  did  not 
return  until  about  nine  o'clock,  when  it  was  discovered 
that  two  of  the  boxes  were  missing.     The  door  of  the 
room  opened  into  the  gateway  which  led  to  the  street, 
and  there  was  a  key  in  the  lock  on  the  outside,  but 
when  the  plaintiff  went  out  he  did  not  lock  the  door, 
nor  did  he  know  that  he  ever  shut  it     The  learned 
Judge  stated  the  law  to  the  jury  to  be  this,  that  an  inn- 
holder  was  prima  facie  answerable  for  the  goods  of  his 
guest  in  his  inn,  but  that  a  guest  might  by  his  own  con- 
duct discharge  the  innholder  from  his  responsibility. 
And  he  left  it  to  the  jury  to  determine  whether  under 
the  circumstances  of  this  case  the  Plaintiff  had  not  dis- 
charged the  Defendant,  and  if  not,  to  find  the  value  of 
the  goods  lost.     The  jury  found  for  the  Defendtot. 

Jerois  moved  for  a  new  trial  in  the  la3t  term,  on  the 
ground  of  a  misdirection;  for  this  he  said  is  contrary  to 
Cabfe'B  case  (a),  by  which  it  appears  that  an  innkeeper 
is  bound  in  law  to  keep  his  guest's  goods  safe  without 
9ny  stealing  or  purloining,  and  it  is  no  excuse  for  the 
innkeeper  to  say  that  he  delivered  the  guest  the  key  of 
the  chamber  door  in  which  he  is  lodged,  and  that  he 
left  the  chamber  door  open. 

X  4  Dauncey^ 
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1815.  Daunceyj  and    W.  B.  Taunionj   shewed  cause,  and 

~~~~       argued  that  this  action  did  not  lie.    For  an   action  lim 

BUROCSS 

nxMnst        not  in  every  cas^  against  an  innkeeper,  for  goods  lost 
at  his  inn;  as  if  a  man  be  at  an  inn  as  a  neighbour,  or 
friend,  and  not  as  a  guest,  he  shall  not  have  this  action. 
Or  if  the  guest  be  robbed  by  his  own  servant,  or  com* 
panion,  or  by  any  one  whom  the  guest  desires  to  be 
lodged  with  him,  or  if  the  goods  be  lost  without  any 
fault  of  the  innkeq)er,  an  action  lies  not     And  all  this 
appears  by  Calyis  case  (a),  and  by  the  words  of  the 
writ,  which  regard  only  common  inns,  and  such  pas- 
sengers as  are  in  dsdem  kospitantes,  and  such  losses 
only,  as  happen  pro  defectu  hospitatorum  seu  servientium 
suorum.     Now,   ist,  the  plaintiff  was  not  a  guest,  or 
person  kospitans^  within  the  meaning  of  that  word;  for 
he  had  a  chamber  assigned  to  him  at  his  own  request 
and  not  by  the  assignment  of  the  innkeeper,  who^  if  it 
had  been  left  to  him,  might  have  assigned  one  more 
secure ;  and  the  purpose  for  which  the  chamber  was 
assigned  to  him  was  special  and  different  from  that  of 
an  ordinary  traveller,  viz.  that  of  exhibiting  his  goods; 
and  he  also  had  the  key  given  him,  and  took  on  him 
the  custody  of  the  goods;  in  like  manner  as  in  the 
East  India  Company  v.  PuUeti  (i),  the  company  were 
held  to  have  taken  on  them  the  custody  of  the  goods  so 
as  to  discharge  the  common  carrier.    And  if  a  man 
hire  a  chamber  in  an  inn,  otherwise  than  as  a  guest,  he 
is  not  within  the  meaning  of  this  writ  {c).    Bennei  v« 
Mettor  (d)  only  decided  that  an  innkeeper  who  re- 
ceives a  guest  with  his  goods  is  chargeable  if  tkey  be 
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loit  in  the  inn,  thougli  he  had  before  refused  to  recdra  tSij* 
the  goods.  2dly,  Supposing  the  plaintiff  in  this  case  — — 
to  have  been  a  guest,  yet  it  is  through  his  neglect  that  e^aiMst 
the  goods  were  lost ;  for  after  being  told  to  lock  the 
door,  and  after  having  his  attention  called  to  the  ap- 
pearance of  the  strangers  at  the  door,  he  ought  not  to 
have  gone  out  leaving  the  door  not  only  unlocked  but 
open.  Therefore  this  is  a  loss  arising  from  the  plain-* 
tiff's  own  fault,  and  not^ra  drfectu  hospitatoris. 

Jerns  and  Manlct/y  contra,  maintained  that  the  law 
had  not  been  correctly  stated  to  the  jury ;  for  it  was 
plain  that  the  plaintiff  was  living  and  dieting  at  the  inn 
in  all  respects  as  a  guest,  and  it  is  in  consideration  of 
the  beneBt  which  the  innholder  derives  from  this,  that 
the  law  makes  him  chargeable.  And  here  was  no 
special  acceptance  on  the  plaintiff's  part,  either  of  the 
castody  of  the  goods,  or  of  the  key  of  the  chamber, 
and  it  appears  by  Moor.  78.  that  the  Defendant  could 
not  discharge  himself  by  tendering  the  key  of  the 
damber  to  his  guest,  nor  according  to  42  Ed. 2'  1 1«  (o)j 
II 0. 4. 45.  (i),  even  if  he  had  delivered  the  key  to  him. 

Lord  Ellenborouoh  C.  J.  I  cannot  see  any  thing 
to  impeach  the  propriety  of  this  verdict.  Perhiq)8  the 
&ctB  of  the  case  might  have  been  commented  on  more 
at  larger  and  most  probably  the  learned  Judge  did 
oonunent  on  them  at  the  trial  to  a  greater  extedt,  and 
nore  completely  using  hia  own  province^  and  less  de* 
▼olving  it  on  the  jury,  than  appears  by  the  limited 
statem^t  of  a  report;^    But  the  question  here  is  whether 

W  Bro.  Jhr,  Actwn  sur  le  Cm,  fU  ij.  (*)  Ihii.  pi.  41- 
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18 1 5*        the  jury  in  finding  this  verdict,  have  not  rightly  ex* 
■■  ercised  tlieir  province.     Now  the  law  obliges  an  inn- 

ageiast  keeper  to  keep  the  goods  of  persons  coming  to  his  inn^ 
cans&  hospitandi,  safely,  so  that  in  the  language  of  the 
writ,  jn-o  defectu  hospitatoris  hospitibus  damnum  rum 
eoehiat  tdlo  modo.  And  I  do  Tiot  say  that  if  the  goods 
be  stolen  from  the  inn,  it  is  not  prima  facie  to  be  taken 
as  happening  through  the  fault  of  the  innkeeper.  But 
there  can  be  no  doubt  also  that  there  may  be  circum- 
stances, as  if  the  guest  by  his  own  neglect  induces  the 
loss,  or  introduces  himself  the  person  who  purloins  the 
goods,  which  form  an  exception  to  the  general  liability, 
as  not  coming  within  the  words  pro  defectu  ho^tatori% 
and  under  such  circumstances  the  plaintiff  shall  not 
complain  of  the  loss.  Now  let  us  first  consider  whether 
the  plaintiff  came  to  this  inn  causa  hospitandi,  and 
2dly,  whether  by  his  conduct  he  did  not  induce  the 
loss.  It  does  not  appear  whether  he  had  a  sleeping 
room,  but  we  may,  I  think,  presume  that  he  had,  apart 
from  the  travellers'  room :  but  he  desires  to  have  a 
private  room  up  some  steps,  in  order  to  shew  his  goods. 
Now  an  innkeeper  is  not  bound  by  law  to  find  shew 
rooms  for  his  guests,  but  only  convenient  lodging  rooms 
and  lodging.  As  to  what  is  laid  down  in  Calye^s  case^ 
respecting  the  delivery  of  the  key  to  the  guest,  it  plainly 
relates  to  the  chamber  door  in  which  he  is  lodged. 
And  I  agree  that  if  an  innkeeper  gives  the  k^  of  the 
chamber  to  his  guest,  this  will  not  diq)e]i8e  with  his 
own  care,  or  discharge  him  firom  his  general  responsi- 
bility as  innkeeper.  But  if  there  be  evidaice  that  the 
guest  accepted  the  key,  and  took  on  himself  the  care  of 
his  goods,  surely  it  is  for  the  jury  to  determine  whether 
thifr  evidence  of  his  receiving  the  key  proves  that  he 
5»  did 
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(lid  It  animo  custodiendi,  and  with  a  purpose  of  exempt         1815* 

ing  the  innkeeper,  or  whether  he  took  it  merely  because        — — 

the  landlord  forced  it  on  him,  or  for  the  sake  of  secur-         against 

Cleme  rfTs. 
ing  greater  privacy,  m  order  to  prevent  persons  from 

intmding  themselves  into  his  room.     The  cases  shew 
that  the  rule  is  not  so  inveterate  against  the  innkeeper, 
but  that  the  guest  may  exonerate  him  by  his  fault,  as 
if  the  goods  are  carried  away  by  the  guest's  servant  or 
companion  whom  he  brings  with  him.     For  thus  it  is 
laid  down  in  Calye's  case,   "  that  if  the  servant  of  the 
gaest,  or  he  who  comes  with  him,  or  he  whom  he  de- 
sires to  be  lodged  with  him,  steal  or  carry  away  the 
goods,  the  innkeeper  shall  not  be  charged ;  for  there 
the  &ult  is  in  the  guest  to  have  such  companion  or 
senrant;'*   which    shews  that  for  such  damage   as  is 
occasioned  by  the  misconduct  of  the  guest,  he  shall  not 
be  entitled  to  complain  or  to  have  any  recompence. 
Now  what  is  the  conduct  of  the  plaintiff  in  this  case? 
The  innkeeper  not  being  bound  to  find  him  any  mote 
than  lodging  and  a  convenient  room  for  refreshment^ 
diis  does  not  satisfy  his  object,  but  be  inquires  for  a 
third  room,  'for  the  purpose  of  exposing  in  it  his  wares 
to  view,  and  of  introducing  a  number  of  persons,  over 
whom  the  innkeeper  can  have  no  check  or  control,  and 
thus,  as  it  seems  to  me,  for  a  purpose  wholly  aliene  from 
the  ordinary  purpose  of  an  inn  which  is  ad  kospitandw  ^ 

hmnes.  Therefore  the  care  of  these  goods  hardly  falls 
^thin  the  limits  of  the  defendant's  duty  as  an  innkeeper. 
Besides  after  the  circumstance  relating  to  the  strangers 
took  plaoe,  which  might  well  have  awakened  the  pldn- 
tf 'b  suspicion,  it  became  his  duty,  in  whatever  room 
he  might  be,  to  use  at  least  ordinary  diligence^  and  par- 
tictdarly  so  as  he  was  occupying  a  chamber  for  a  special 

pur- 
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1 8 1 5.r       purpose.     For  in  general  though  a  traveller  who  resortf 

^  to  an  inn  may  rest  on  the  protection  which  the  law  caHi 

^ahst        around  him,  yet  if  circumstances  of  suspicion  ariac^  he 

ClIMBMTI.  .  ,.  w  11. 

must  exercise  ordmary  care.  It  seems  to  me  that  thv 
room  was  not  merely  entrusted  to  the  plaintiff  in  the  or- 
dinary character  of  a  guest  frequenting  an  inn,  but  that 
he  must  be  understood  as  having  taken  a  special  diaige 
of  it,  and  that  he  was  bound  to  use  ordinary  care  for  the 
safe  keeping  of  his  goods,  aqd  that  it  is  owing  to  his  neg- 
lect^ and  not  to  the  fault  of  the  innkeeper,  that  the  lott 
has  happened.  And  this  was  a  question  which  it  was 
proper  to  leave  to  the  jury. 

Ls  Blanc  J.  I  agree  with  my  Lord  that  there 
ou^t  not  to  be  a  new  trial  in  this  case.  We  must 
take  the  fiicts  firom  the  report,  and  also  that  the  Judge 
itaited  to  the  jury  that  an  innkeeper  was  responsUe 
to  his  guest  for  the  safe  custody  of  his  goods,  but  that 
the  guest  might  by  his  own  conduct  discharge  the  inn- 
keeper from  that  responsibility.  The  only  question  di€& 
10,  whether  the  jury  were  justified  under  the  circom- 
itanoes  of  this  case,  in  finding  that  the  guest  had  to 
discharged  the  innkeeper.  There  can  be  no  doubt  as 
to  the  liability  of  an  innkeeper,  to  look  to  the  safe 
keeping  of  every  person's  goods  who  comes  to  has  ion 
as  a  guest,  and  negligence  will  be  imputed  to  hina, 
where  the  loss  is  not  to  be  ascribed  to  any  other  known 
cause.  Now  in  this  case  the  plaintiff  came  originally 
aa  a  guest,  and  was  shewn  into  the  travellers'  room; 
but  it  is  a  material  part  of  this  case  that  he  afterwards 
applied  to  the  innkeq>er  for  a  room  for  another  purpose 
and  not  in  the  character  of  a  guest,  but  for  a  particolir 
ropm  in  which  he  might  shew  his  goods.    The  inn- 

keeper's 
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keeper's  wife's  assent  to  this  application  is  accompuiied        18x5. 
with  that  which  is  equivalent  to  tellinir  him,  that  he        •— — ^ 
mvst  take  charge  of  it ;  for  she  says,  You  may  have  the         ^mim 
room,  there  is  a  key  in  the  door,  and  you  may  lock  it. 
Sorely  this  was  equivalent  to  saying,  I  will  let  you  have 
the  particular  room  you  have  fixed  upon  for  shewing 
your  goods  in,  but  then  it  must  be  upon  condition  that 
yon  take  the  custody  of  it  yoursel£    If  he  had  de- 
dined  this  condition,  might  not  the  wife  fidrly  have 
iiefbsed  to  let  him  have  the  room  for  shewing  his  goods? 
Bat  he  says  nothing,  but  has  his  boxes  moved  into  the 
room,  and  afterwards  they  are  stolen  out  of  it,  clearly  in 
consequence  of  the  door  being  left  op^en.    It  seems  to 
me  thai  this  is  consistent  with  the  principle  of  law  laid 
down  in  Caiy^s  case^  and  other  cases,  for  the  place  to 
which  that  principle  was  applied  is  not  a  nxxn  which 
the  guest  has  selected  for  some  particular  purposes,  but 
the  chamber  in  which  he  is  lodged  as  a  guest;  and 
there  it  is  certainly  true  that  the  innkeeper  is  not  ez- 
oued  by  saying  that  he  delivered  the  key  to  the  guest, 
sad  that  he  left  the  chamber  door  open.    This  ma^ 
wdil  be^  and  yet  in  this  case,  where  the  guest  applied 
ix  the  room  for  a  di£ferent  purpose  firom  that  of  being 
lo^ed  there  or  entertained,  the  innkeeper  may  not  be 
rapoBsible.    I  think  therefore  the  jury  were  justified 
in  determining  that  he  received  the  fiivour  cum  onefe^ 
thit  is,  that  he  accepted  the  chamber  to  shew  his  goodf 
in  vpon  condition  of  taking  his  goods  under  his  own 
etre. 

Batlxt  J»  I  agree  that  the  verdict  was  rights  aad 
that  any  other  would  have  been  wrong;  inasmuch  as 
the  {daintiff  has  by  his  own  conduct  superseded  for  the 

time 
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1815*        time  the  obligatioD  of  the  innkeeper.    The  plamtiff 
'        applied  for  a  room  to  exhibit  his   goods  in,   and 

BOAOEiS*  .  1.11 

i^mnst  not  for  any  purposes  as  a  gaest :  the  mistress  had  a 
right  to  refuse  complying  with  the  application  for  such 
B  purpose^  or  she  might  grant  it  sub  fnodo,  and  upon 
such  terms  as  she  might  think  proper  to  prescribe.  It 
appears  that  she  did  prescribe  terms,  and  the  plaintiff 
accepted  them,  for  she  told  him,  he  might  have  die 
room,  that  there  wtL%  a  key,  and  he  might  lock  the  door; 
and  he  assents,  because  he  does  not  object  to  these 
terms,  bat  takes  the  room.  That  I  think  implied  an 
obligation  upon  him  to  lock  the  door  of  the  room, 
when  he  left  it,  or  at  least  to  make  some  communicntion 
to  the  mistress,  that  she  might  know  when  her  liability 
was  to  revive.  For  after  a  person  has  specially  taken 
his  property  into  his  own  care,  it  is  but  reasonable,  if  be 
means  to  charge  the  innkeeper  upon  his  responsibility, 
Aat  he  should  apprize  him  of  it  This  then  is  the  case 
of  a  person  at  an  inn  who  requests  a  chamber  for  a 
special  purpose,  which  request  is  granted  upon  a  (xm- 
dition  to  which  he  must  be  taken  to  have  assented;  he 
removes  into  the  room  with  his  property,  which  he  has 
taken  under  his  own  custody,  and  afterwards  leaves  the 
room  unprotected,  and  without  making  any  communica- 
tion to  the  innkeeper,  which  might  have  pat  him  on 
hfa  guard  as  to  the  protection  of  it.  To  hold  in  sadi  a 
ease  that  the  defendant  is  liable^  would  he  to  make  Um 
liable  not  for  his  own  n^ligence  but  for  the  negligence 
of  his  guest;  -  for  grosser  negligence  can  hardly  be 
stated ;  and  it  would  be  to  enable  the  plaintiff  to  take 
adtantage  of  his  own  n^ligence^  which  has  been  the 
sole  cause  of  the  loss. 

DAMri£R 
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Daicpier  J.     Upon  the  fiicts  of  this  esse,  and  the 
law  resuitiBg  from  it,  if  it  had  been  distinctly  hud  down 

BUBOCtS 

to  the  jury^  I  should  have  no  difficulty  in  saying  that         egeitisi 

the  verdict  was  right.     Indeed  the  jury  could  not  have 

anrived  at  a  more  proper  conclosion.     My  only  doabt 

has  been  whether,  from  the  concise  manner  in  which 

the  learned  Judge  summed  up,  as  it  appears  by  the 

report)  the  law  wae  so  &Ily  laid  down  as  it  might  harre 

been.    It  might  have  been  more  distinctly  stated  to  the 

jmy  from  Cafy^s  case,  that  ^be  innkeeper  was  not  dis«> 

darged  by  the  ofifer  of  a  room,  for  lodging  the  guest, 

with  a  key  to  it,  imless  the  guest  assented  to  the  ofifer, 

aid  was  content  to  take  the  custody  of  his  own  goods^ 

and  discharge  the  innkeeper.     Bat  as  I  think  that  if 

4lie  law  had  be^i  more  distinctly  stated,  the  jury  ought 

to  have  come  to  the  same  concltision,  it  would  be 

Mekss  to  send  the  case  to  another  triak 

Rnle^iscliaiged. 


The  King  against  The  Inhabitauts  of       Satw^, 

—  yun<  loth. 

Lambeth. 

TJPON  appeal,  the  Sessions  dischai^  tth  order  of  a  hiring  at  8i, 
two  justices  for  the  removal  of  Elizabeth  Pinnegar  ^"^^^or 
and  her  children  from  St.  Mary  Lambeth^  Surrey^  to  '/^Jj^^in^ 
Ea^  Garstofu  Berksj  subject  to  the  opinion  of  this  the  eardcncr 

•'  ^  shoold  set  him 

Court,  on  the  following  case :  about,  is  not  a 

The  pauper's  husband  was  hired  by  one  Wroughton  ^**'  * 
at  right  shillings  per  week,  and  two  guineas /or  the 
haroestf  to  do  any  thing  the  gardener  should  set  him 
about;  and  under  this  hiring  he  served  four  years  in 
the  parish  of  Chadlesworthf  and  slept  upon  the  premises 

of 


3itf  .        CASES  IN  TRINITY  TERM 

i8i;.        of  JVroiighton.    The  sesuons  were  of  c^inion  that  flic 
"""^       paoper  thereby  gamed  a  settlement  in  Chadleswarth. 

tgemst 

'^Moi^  Zromf  and  Barram^  in  support  of  the  order  of  sesrion^ 
Lambeth,  eodeavoured  to  diBtingnish  this  case  from  Bex  y.  Doi^ 
ierkUl  {a)j  in  this  particular,  that  here  was  an  agrea* 
ment  for  a  gross  sum  to  be  paid  for  the  harvest,'  and 
not  merely^  as  in  that  case,  for  an  increase  of  the 
weekly  wages  in  the  harvest  month.  And  Jar  ikt 
harvest  imports  for  a  consolidated  period,  at  least  as 
long  as  a  month,  for  which  period  these  wages  are 
reserved^  which  is  inconsistent  with  the  notion  of  a 
weekly  hiring ;  and  therefore  this  case  fidls  within  thf 
prntdple  of  Bex  v.  Hampreston.  (6) 

But  per  Lord  Ellenborouoh  C.  J.  It  does  not 
distinctly  appear  whether  the  two  guineas  were  to  be 
paid  de  incremento^  ot  were  to  cover  the  whole  harvest 
AH  that  appears  is  that  the  hiring  being  by  the  week, 
the  parties  contemplated  that  possibly  it  might  last 
through  the  harvest 

Per  Curiam^  Order  of  Sessions  quashed. 

HJfiUm  was  against  the  order  of  sessions. 
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i8i5. 


The  King  against  Bradford.  Saturday, 

°  June  loth. 

THE  sessions  upon  appeal  confirmed  a  rate  made  for  ^  canteen  in 

-                                             «'<.<*.  btmcki  de- 

the  reuef  of  the  poor  of  the  pansh  of  Saltvoood  in  miied  to  B.  by 

Kentj  by  which  W.  Bradford  was  assessed  as  the  occu-  bomrd  foi^  • 

pier  of  the  small  canteen  in  Hytke  Barracks  upon  the  JJVirfo/S^ 

sum  of  393^.  15*.  subject  to  the  opinion  of  this  Courts  canteen  and 

bttUdingSa  and 

upon  a  case  stated,  ^icfa  in  substance  was  this:  abo  the  farther 

Bjr  indenture  of  the  2 1  st  of  September  1 8 1 3,  between  for  the  priTi- 

three  of  the  commisioners  for  the  affidrs  of  barracks,  of  t^^c*i«» 

Ike  one  part,  and  W.  Bradfbrd  of  the  other,  the  commis-  ^{JUJ*"^'jf j„ 

sioners  in  consideration  of  the  rents,  covenants,  &c.  on  proririons  and 

liqaorSi  && 

the  part  of  Bradfbrd  to  be  paid  and  performed,  &c.  usually  told  by 

demised  to  Bradford,  and  Bradford  did  thereby  take  •j;;,w<!?of  d^^^ 

of  them  the  buildinir  or  apartments  called  the  small  ^^^  ^^^  ^^ 

^            *^  aggregate  ram, 

Gsnteen  in  H^e  barracks  in  the  county  of  Kent,  to  waihcldtobe 

hojd  the  said  canteen  as  such  for  one  year  only,  com-  for  the  canteen; 

mcQcing  from  the  30th  of  September  1813,  provided  ^tSr 

the  said  barracks  should  be  so  long  held  by  govern-  "[S**^f  .'^  *^* 

meat  and  used  as  a  barrack,  and  to  pay  for  the  same,  poor  as  occupier 

the  rent  or  sum  of  1 5/.  for  the  sidd  canteen,  buildings,  in  respect  of  * 

and  appurtenances  thereunto  belonging,  and  also  theJwT'^  guttiux*Md* 

iker  Sim  of  siol.  for  the  privilege  fusing  the  same  as  a  ^VpSt  of^thS 

canteen,  and  seUing  therein  praoisions,  liquors,  and  other  ^^^« 
artides  usually  sold  ly  sutlers,  making  together  the  som 
of  525/.,  to  be  paid  clear  of  all  deductions  by  four 
eqoal  payment%  or  a  proportional  part  of  the  said  rent 
and  sum  of  money  for  so  mu£h  of  the  year  as  the  said 
burack  and  cantera  should  be  continued  fts  such  (in  case 
the  said  banrad^  and  canteen  should  not  be  so  continued 
until  the  end  of  the  term)  to  be  calculated  up  to  the 
Vol,  IV.                      Y                                  day 
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]8i5«        day  of  such  contmuance,  and  the  snm  for  rent  and  tlie 
~~~~*        sum  due  for  suck  privilege  as  afomaid  to  be  added 

The  Ktwo  -  _        ,  ,-     .  - 

against  together  and  to  be  recoTerabk  m  one  sum,  as  rent,  by 
distress  or  otherwise.  And  Bradford  covenanted  to 
observe  the  orders  of  the  commissioners  for  the  regular 
turn  of  the  barmcks  and  cainte«i»  &c.j  and  that  he 
would  not  allow  any  beer  or  liquorsf  Sec  to  be  carriied 
out  of  the  canteen  except  to  commissioned  officers^ 
And  in  case  he  should  quit  or  be  removed  from  the 
canteen  before  the  ezptratioli  of  the  yeary  the  commis^ 
fioners  might  ealeulate  the  proportion  of  rent,  and  also 
of  the  sum  payable  for  the  privilege  of  using  the  can- 
teen as  such  due  up  to  the  day  of  such  quitting  or 
removal^  or  any  preceding  day,  and  add  the  same 
together,  and  might  thereupon  immediately  distrain  for 
the  whole  of  such  sum  as  rent,  and  proceed  in  like 
manner  (or  such  sum,  and  for  the  procuring  thereof  by 
sale  of  tlie  goods  so  distrained  or  otherwise^  as  if  the 
Sfune  had  been  reserved  and  payable  on  sueb  day^ 
although  it  might  be  in  the  middle  of  a  quarter,  and 
might  also  never&dess  enforce  the  payment  of  the 
reuunnder  of  the  rent,  and  the  sum  of  money  payable 
for  the  privpege  of  usmg  the  canteen  aa  such  for  the 
said  year,  from  Brat^ifrd  vaniet  the  incientore^  and 
under  the  penalty  therem  contained;  and  no  trade  or 
eccupa&m  other  than  that  of  a  sntkr  and  canteoi 
keeper  riiodd  be  exerdsed  in  the  canteen  i  for  the  pei^ 
formonce  of  all  w9iicfa  covenants,  ftc  Bradford  bound 
himself  and  heirs,  &c.  in  a  penalty.  Under  this  indsn- 
ture  Bradfbtd  entered  into  possession  of  the  canteen, 
and  carried  on  the  trade  of  a  Sutler  there^  at  die  tune 
of  making  the  «rate,  and  was  lieensed  by  the  jus- 
tices of  the  peaoe^  and  by  Ae  officers  of  the  exciso, 

to 
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to  retail  al^  &c.  and  qrirituouB  liquors^  in  the  canteen^        1815. 
in  die  same  manner^  and  under  the  same  rq^ktions  as  ' 

other  publicans.  The  annual  Value  of  the  premises  ^ai^^ 
without  the  privilege  of  selling  provisions  and  liquors 
\siiL'$s.  and  with  it  is  39 j/.  15;.  Personal  chattels 
and  the  profits  of  trade  are  not  rated  in  the  parishi 
The  question  was  whether  the  rate  ought  to  be  on 
the  laiger  ot  the  lesser  of  these  two  sums ;  if  upon  the 
larger  the  rate  to  standi  if  up<m  the  lesser  the  rate  to 
be  amended  accordinglj; 

TadJbf  and  Aetens^  in  support  of  the  tate,  aiTgUed  that 
the  trtioie  sum  resekred  by  this  indenture  was  substan-^  ^ 
tially  a  rent,  and  that  the  reserving  it  dhisim  in  several 
ipaits^  as  if  the  one  were  tmconnected  with  the  othei) 
was  ooly  a  colour  to  avoid  this  assessment.  But  the 
Couit  wiU  look  to  the  substance  of  every  deed  and  not 
to  the  wording  only,  and  if  it  appear  in  this  case  that 
the  Defendant  is  a  beneficial  occupier  to  the  extent  to 
which  he  is  assessed,  will  confirm  the  rate*  Now  die 
taking  of  this  canteen  is  like  the  taking  of  any  otheif 
public  hoos^  or  taven^  .the  rateable  value  of  which  fs 
to  be  fiirima>i»d  by  refisrence  to  its  locality,  its  good  will, 
and  Uie  licence  which  belong  to  it;  that  is,  by  com^ 
hining  all  the  things  which  tend  to  give  it  one  entire 
vshi^  and  not  by  separating  the  mere  value  of  the 
house  or  building  firom  the  rest.  And  upon  this  prini^ 
ciple  it  was  determined  that  the  pirofits  of  a  weigh-> 
ing  (a)  or  a  carding  {b)  machine^  might  be  taken  into 
the  account  in  rating  the  value  of  the  building.  If  it 
diould  be  objected  that  the  defendant's  occupation  was 

(tf)  Hex  ▼.  St.  Nicholas,  Ghactster,  Cald.  263, 
(*)  Xfx  ▼.  IlogXi  Caid,  ft66,    I  7.  R.  721. 

Y  a  for 
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1815.  for  the  exercise  of  a  public  duty^  and  therefore  be  is 
"~"^        not  rateable ;  it  may  be  answered  that  if  he  also  derive 

agm«st  any  individual  benefit  from  it  he  is  rateable.  Thus  the 
gunner  at  Sea/brd{a)  the  comptroller  of  Chelsea  Col- 
lege {b\  the  ranger  of  a  royal  park  (r),  and  the  com- 
manding officer  at  Pertsmoidh  barracks  {d)^  were  held 
rateable.  Nor  can  it  be  fiurly  said,  what  the  deed 
seeks  to  have  said,  that  this  priyilege  of  using  it  as  a 
canteen,  &c«  is  but  a  personal  privil^ie,  and  therefore 
not  rateable  in  a  place  where  matters  of  personalty  are 
not  rated.  For  ist,  it  is  a  privil^e  of  using  it  as  a 
canteen  and  selling  liquors  therem,  and  by  the  deed 
the  defendant  covenants  that  he  will  not  allow  any 
liquors,  &c.  to  be  carried  out  of  the  canteen,  escqit  to 
commissioned  officers;  so  that  the  privilege  is  strictly 
local,  being  confined  to  the  canteen.  Next,  it  is  plain 
that  without  a  licence  from  the  justices,  the  (uivi^ge 
could  not  have  been  exercised  at  all ;  but  the  jusdoies  in 
granting  their  licence^  license  the  house  as  wdl  as  the 
person,  and  would  not  do  well  to  grant  a  licence^  if  they 
disapproved  of  either.  The  form  of  the  licence  itsdf  im« 
ports  locality,  it  is  <*  to  A.  B.  at  the  sign  of — or  at  the 
canteen,  &c.;''  and  the  stat.  16  G.2.  c.8.  i.io.  pro- 
hibits the  granting  of  licences  to  any  person  except 
such  as  keep  taverns^  cr  ale  houses ^  and  by  stat.  26  G.z* 
C.3 1. 5.3.  no  licence  shall  intitle  any  person  to  keep  an 
ale  house  in  any  other  place  than  that  in  which  it  was 
first  kept  by  virtue  of  such  licence^  and  such  licence 
with  regard  to  all  other  places  shall  be  void.    Wha«- 

(tf)  Xcxv.Hurdss,  3  T,Ji,  497, 

ih)  £yre  ▼.  Smailface,  2  Burr.  1059. 

<c)  Lord  Bute  ▼.  GrinJaU^  1  T.  B.  338.    S  &  Bl.  %6s» 

(d)  Bex  T.  Terrctt,  3  East,  |o6. 

fore 
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fore  t^  defendant  in  thisoifiels  rateable  in  the  larger 
som,  as  for  the  value  of  this  canteen,  with  the  privilege 
annexed  to  it,  of  ^niiich  he  is  the  beneficial  occupier ;  i^jfiu/ 
in  like  manner  as  the  lessee  of  an  ancient  mill,  at  which 
all  the  inhabitants,  &c.  ought  to  grind,  would  be  rate- 
aUe  for  the  value  of  the  mill  with  the  suit  annexed. 

BtUand  and  BoUlery  contra,  principally  relied  on 
the  distinction  between  things  real,  which  are  fixed, 
and  cannot  be  moved  from  their  places  and  things 
personal,  which  are  moveable^  and  attend  the  person 
wherever  he  goes.  And  they  said  that  the  privilege 
granted  to  the  defendant  by  this  indenture  was  of  the 
latter  sort;  and  so  this  case  differs  from  the  cases  of 
the  cardinj;  and  weighing  machines,  which  were  each 
of  them  more  or  less  considered  as  affixed  to^  and  con- 
sdtuting  a  part  of  the  freehold. 

Lord  Ellenbobough  C.  J.  I  cannot  look  at  the 
reservation  in  this  indenture  in  any  other  point  of  view 
than  as  a  mode  which  the  parties  have  chosen  of 
dividing,  the  rent  For  it  is  in  substance  but  one 
entire  rent  payable  for  the  occupation  of  a  real  tene- 
ment, and  for  the  enjoyment  of  the  advantages  belong- 
ing to  it.  From  its  vicinity  to  the  barracks^  it  of 
course  would  ath'act  to  it  almost  all  the  cnstom  of  that 
neighbourhood,  and  this  is  the  incident  to  the  pnqperty 
which  renders  it  valuable.  If  this  could  be  separated 
from  the  value  of  the  tenement,  and  the  rent  distri* 
buted  accordingly,  we  should  henceforth  never  see  a 
demise  of  any  public  house  in  which  this  form  of  distri- 
hotioQ  would  not  be  observed ;  the  lessor  would  let  the 
teement  at  the  bare  rent  which  it  was  worth,  and  the 
Y  3  privily 
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1815*  privilege  of  carrying  on  the  trade  at  a  separate  and 
— ■*-  independent  rent.  And  this  would  be  a  receipt  for  re- 
^aina°  ducing  the  annual  value  of  the  tenement  to  a  mare 
VtAproto.  ghadow.  But  we  must  judge  of  things  as  they 
really  are,  and  not  as  they  may  appear  to  be ;  and 
therefore  we  are  to  consider  here  whether  this  be  not 
substantially  one  entire  rent  in  respect  of  one  entire 
subject,  though  artificially  divided  into  several  pay- 
ments. Now  it  does  appear  to  me  that  this  is  as  miic^ 
a  profit  appurtenant  to  the  tenement  arising  from  its 
local  situation,  as  was  the  profit  of  the  weighing  or 
carding  machine,  to  the  tenements  there  rated.  And 
it  has  not  been  improperly  likened-  to  the  case  of  % 
soke  mill,  which  is  let  at  a  higher  rent,  because  it  has  a 
right  to  the  sole  multure  of  all  the  com  and  grain  in 
the  neighbourhood.  Can  it  be  doubted  that  this  would 
form  a  part  of  the  rateable  value  of  the  mill  itself? 
Therefore  I  cannot  consider  this  reservation  disiritu^ 
tive^  where  it  is  in  truth  in  respect  of  one  entire  taking 
of  an  entire  thing  with  the  benefits  incident  to  it^  It 
seems  to  me  that  this  defendant  is  rateable,  not  only  in 
respect  of  the  15/.  reserved  qominally  as  the  len^  but 
also  in  respect  of  the  fitrther  sum  of  5  loA 

Le  Blakc  J«  As  I  understand  it,  the  rate  is  im« 
posed  upon  the  defendant  as  occupier  of  this  canteen, 
for  which  he  is  rated  as  upon  an  estimate  that  its 
annual  value  amounts  to  393/.  155.  The  case  states 
that  the  commissioners  of  the  barrack  board  d^niscd  to 
him  tliis  canteen,  at  a  rent  of  15Z.  for  the  canteen,  and 
also  the  farther  sum  of  510/.  for  the  privilege  of  using 
it  as  a  canteen,  and  selling  in  it  provisions  and  liquors 
and  other  articles  usually  sold  by  sutlers.  And  the 
I  question 
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question  for  our  c^inion  is  whether  he  ought  to  be        18 15. 

rated  in  respect  of  i  iL  5*.  the  reduced  proportion  of 

the  sum  of  15/.  or  in  respect  of  393/.  155.  the  same  re«         ^^inst 

duced  prc^rtion  of  the  aggregate  sum  of  525/.  which 

is  compounded  of  the  two  sums  of  15/^  and  510/.  re- 

senrcd  by  the  lease.    Now  in  this  case  I  cannot  but 

conflider,  notwithstanding  the  division  of  the  rent  into 

two  paroelsp  that  this  canteen  stands  precisely  on  the 

same  footing  as  a  public  house ;  that  is,  it  acquires  a 

▼aloe  from  its  tttuation  and  from  its  being  fitted  up  in 

a  manner  calculated  to  answer  the  purpose  of  a  publip 

house.    It  is  quite  immaterial  whether  the  rent  which 

is  paid  for  it  is  divided  into  separate  parts,  so  much 

for  the  house,  and  so  much  for  the  privilege  that  it 

enjoys,  if  it  be  a  rent  for  one  entire  canteen.    And  the 

party  b  not  rated  in  respect  of  the  profits  of  his  trade 

but  only  of  the  rent  which  he  pays;  and  this,  at  the 

reduced  ratio  according  to  which  the  other  propertj^  ii^ 

the  parish  is  rated. 

D^MPiE^  J.  Although  the  rent  is  divided  in  one 
part  of  the  leasee  I  find  in  another  part  that  the  whole 
J8  carefully  included  under  the  power  of  distress. 

f  <r  C^iatn^  }(ate  coofirme^^ 
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1815. 


wiSth         "^^  ^^^  against  The  Guardians  of  the  Poor 
of  St.  Nicholas,  Rochester. 

d^"^S  to     TJPON  a  rule  nisi  obtained  in  the  last  term  to  restore 
tefttoie  the  clerk  '        one  Pratt  to  the  office  of  clerk  and  treasoier  of  the 

mnd  treasurer  of 

the  guardians     ffuardians  of  the  poor  of  Saint  Nicholas^  the  case,  as 

gjc  fYt»  Door  of 

St.  Nicholas,       Stated  on  the  affidavit  of  PraU^  was  this : 

By  Stat  49  G.  3.  c.  40.  (local  and  personal)  for  the 
better  assessing  and  collecting  the  poor  and  other 
rates  in  the  parish  of  Saint  NichalaSj  ILockester^  the 
churchwardens  and  overseers  of  the  parish  with  thirteen 
persons  are  appointed  ^ardians,  out  of  which  six  are 
to  go  out  of  office  eveiy  Easter,  and  others  are  to  be 
chosen  in  their  place,  and  in  the  place  of  such  as  should 
die  or  remove  out  of  the  parish.  In  this  body  are 
vested  the  rights  and  powers  of  churcHwardens  and 
overseers  with  power  to  seven  of  them  or  more  to 
nominate  a  treasurer  and  clerk  to  the  said  guardians^ 
such  treasurer  and  clerk  to  be  resident  in  and  rated  to 
the  poor  of  the  parish.  And  the  guardians  are  to  take 
security  for  the  faithful  performance  of  his  office,  and 
to  allow  him  such  salary  as  the  seven  or  more  should 
think  fit  The  guardians  are  to  make  rates,  to  be 
received  by  the  collector,  and  paid  over  to  the  treasurer 
or  such  person  as  they  should  appoint,  and  the  treasurer 
is  to  pay  such  sums  as  he  shall  receive  to  such  persons 
and  in  such  manner  as  the  guardians  shall  direct.  And 
the  guardians  are  to  be  sued  in  the  name  of  their 
treasurer.  Immediately  after  the  passing  of  this  act  in 
1 809,  Pratt  was  appointed  clerk,  and,  in  1 8 10,  treasurer, 
I  a  without 
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witkdit  limitation  as  to  the  duration  of  either  office,  and        1815* 
he  oontinaed  to  act  as  such  until idoir A  iSic,  when,  in      _. 

,.  ^       TbcKiHo 

consequence  of  some  disagreement  between  hmi  and  ^     t^^Hsf 
the  guardians,  it  was  resolved  by  the  guardians  that  the  of 

oflBoes  of  treasurer  and  clerk  were  incompatible  in  ^Rooit^T^!* 
the  same  person,  and  another  person  was  appointed 
treasure,  and  it  was  also  resolyed  that  it  was  proper 
to  desist  for  the  present  from  the  appointment  of  any 
iardier  officers,  and  notice  was  given  to  Pratty  signed 
by  eight  guard  ian%  to  render  his  account,  and  pay  over 
the  balance  to  the  new  treasurer,  and  deliver  up  all  his 
books,  &C.  to  the  guardians. 

And  now  the  question  was,  if  |his  were  an  office  fi>r 
which  a  mandamus  lies. 

Marryai  and  Hclroyd^  who  shewed  causey  contended 
that  it  was  not;  for  the  body  which  nominates  to  it  hi 
not  a  corpoQite  body,  but  is  merely  added  to^  and  is  as 
floctoating  as  the  parish  officers  themselves.  And  what 
more  is  their  clerk  than  a  vestry  derk,  for  whom  a 
mandamus  lies  not  {a) ;  or  their  treasurer  than  a  com- 
mcm  banker,  out  of  whose  hands  the  fiinds  may  be 
withdrawn  ad  libitum?  He  has  no  freehold,  ndther  is 
entitled  to  any  fees,  but  only  to  an  allowance  at  the  op- 
tkm  of  ihe  guardians,  which  may  be  either  a  penny  or  a 
poond.  And  if  a  mandamus  lies  for  this  office  by  the 
same  rule  it  would  lie  for  the  toll-keeper  of  every  turn-* 
pike  gate  appointed  by  the  trustees. 

Moore  eontnl,  argued  that  a  mandamus  lies  in  this 
case;  for  the  statute  denominates  this  person  an  officer, 

(«)  Mtx  T.  Churchwardens  of  CrojitH^  S^J^Ji^ 

and 
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1815.        and  the  thing  an  office^  and  ii  is  required  of  him  to 


The  Kino 


give  securityi  and  his  appointment  is  without  limitation 

'^«nu/        as  to  time,  so  that  he  is  not  remoTeaUe  qitamdiu  $e  bene 
Thft  Ovardisiii  .      •      «  •«> 

of  gessertii  m  the  same  manner  as  if  a  corporation  are  to 

>»»?»''   ^^'XM  » town  derfcgeneraUy,  it  shaU  h#  for  his  life,  (a) 

But  per  Curiam.  (&)  If  this  were  a  corporate  office 
and  the  appointment  were  generali  it  would  be  different; 
but  tliis  person  is  only  a  servant  to  a  fugitive  body* 
And  the  Court  will  look  to  the  nature  of  the  ifq)0]nt< 
ment,  which  in  this  case  it  would  be  inconvement  to 
consider  as  a  permanent  one,  for  his  sureties  mnjf  die, 
^d  he  may  be  in  tottering  circumstances. 

Ride  discharged^ 

^d)  DsghtanU  ciie,  i  fV*/.  82. 

(^)  JUord  BllejAem^h  C.  J,  left  the  Conn  dunog  the  imim^st^ 
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The  King  against  The  Justioes  of  the  West  *f«^' 

*  June  ioih% 

Riding  of  York. 

AN  order  of  removal  from  a  township  in  the  West  Where  in  order 
of  remoTU 

Riding  to  the  parish  of  Saint  Luke  in  Middlesex^  from  itoira- 

was  dated  on  the  3d  of  January  and  executed  on  the  to?p«r£  iiT' 

12th,  and  the  Epiphany  sessions  for  the  West  Biding  ^i^^doJule 

were  holden  on  tlie  i8th.     The  parish  of  Saint  Luke  "?t^>T7.. 

'^  and  the  Terk- 

did  not  appeal  to  those  sessions,  but  offered  to  u>peal  '^  ^pif^^ 

Mssiooi  wei^ 

at  the  Easter  sessions  in  Aprils  when  the  justices  refuse^  holden  on  tho 

.  .       ^1  ,  x8th,andthe 

to  receive  the  appeal.  parUh  did  not 

A  rule  nisi  was  obtained  for  a  mandamus  to  the  2SS?^n^ 

justices  to  receive  the  appeal,  on  the  ground  that  the  J[^*"^„*  ^V^ 

order  was  executed  too  near  the  time  of  the  Boiphanv  1^^^?^^.  ^^  »p- 

sessions  to  make  it  practu»ble  to  appeal  to  them,  oon*  would  ootgnuit 

sidering  the  distance  of  the  parish  of  Saint  Luke  from  th"juttt^s"to^ 

the  place  where  those  sessions  were  holden,  iSSru  wa^^ 

iosrthitthe 
appeUants  were 

£.  Aldersan^  who  shewed  cause,  eontendea  that  there  "<>(  '^*^y 

■  ^  '  to  enter  and 

was  thne  for  the  parish  to  have  entered  and  respited  try  their  appeal 

their  appeal  at  the  Epiphany  sessionsy  which  was  all  that  Muions,  bnt 

could  be  required  of  them,  and  he  cited  Bew  v.  Justices   and  respite!^ 

of  Herefordshire,  (a)     But  granting  that  they  were  not    , 

bound  so  to  do,  yet  they  ought  to  have  come  prepared 

at  the  next  sessions  not  only  to  epter,  but  to  try  the 

appeal,  and  ought  to  have  given  notice  to  that  efiect 

to  the  respondents,  whereas  they  gave  no  notice  and 

were  not  in  a  condition  to  be  heard,  but  oidy  to  enter. 

9nd  respite  their  appeal  at  the  Ea^er  sessions. 

(a)  3  T.  JP.  504. 

Gmvfy, 
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1815*  Gumey  contra,  said,  that  the  ground  on  which  the 

**'^'        justices  refosed  to  receive  the  appeaL  was  that  it  was 

The  Kino  ^  .  ,  T^.         ,.       • 

tfoMjf  out  of  time,  and  not  on  account  of  the  objection  last 
^e  W^of^  stated ;  and  he  fiffther  insisted  that  the  appelknts  were 
^oKK.  entitled  to  ask  to  enter  and  respite  their  appeal,  for  if  an 
appeal  to  the  next  practicable  sessions  is  an  appeal  to 
the  next  sessions,  it  is  so  with  all  its  consequences,  one 
of  which  is  that  the  appellant  has  a  right  to  have  it  ad- 
journed to  the  following  sessions,  if  it  appear  that  notice 
has  not  been  given. 

Le  Blanc  J.  (a)  We  do  not  think  that  the  parish 
were  entitled  strictly  to  pass  over  the  first  sessions ;  but 
if  they  had  done  at  the  second  as  much  as  they  ought  to 
have  done,  the  Court  would  have  relieved  them.  The 
parish  might  possibly  have  gone  in  th^  first  instance  to 
the  Epiphamf  sessions,  but  they  have  not  done  thia^ 
and  have  also  not  placed  themselves  in  a  situation  to  be 
heard  at  the  second  sessions ;  the  Court  therefore  do 
not  see  a  ^uflScient  ground  fer  granting  the  mandamus; 

Per  Curiam^  Rule  discharged. 

(«)  Lord  EllcBbwonib  C.  J.  had  left  the  court. 
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Hunt  against  Pasman.  Hred^sdaj. 

JwK  f4th. 

JUDGMENT  against  the  defendant  and  two  others  The  Covt  rc- 

upon  a  joint  warrant  of  attorney,  by  the  three;  and  pbJntiffto^'' 

fi.  fa.  against  the  defendant  only,  reciting  a  judgment  Xw  thfd^ 

aoainst  him  alone;  under  which  his  soods  were  taken  f^ndaot  had  be* 

^^  i.         1  1      ,  ~°*  binkrupt 

and  sold,  but  before  the  sale,  he  became  bankrupt  before  &ale  of 

the  goods  Uken 
under  h. 

Curwood  now  moved  to  amend  the  fi.  fiu,  by  making 

it  conformdble  to  the  judgment. 

Lowes  opposed  the  rule^  in  the  first  instance^  and 
said  at  the  same  time^  that  he  was  instructed  to  move 
to  set  the  writ  aside  for  irregularity.  He  said  that  as 
a  bankruptcy  had  intervened,  the  Court  would  not  now 
permit  the  amendment,  and  that  by  setting  aside  the 
writ,  the  property  would  vest  where  it  ought,  in  the 
assignees;  and  he  cited  Paris  v.  Wilkinson,  (a) 

Curwood  answered,  that  in  the  case  cited,  the  Court 
were  inclined  to  allow  the  amendment,  but  that  it 
would  not  answer  the  plaintiff's  purpose. 

Lord  Ellenborougm  C.  J.  The  Court  would  not 
give  the  plaintiff  leave  In  that  case  to  amend  to  the 
prejudice  of  the  rights  of  third  persons;  and  I  am 
not  aware  of  any  case  in  which  they  have  so  done.  We 
are  very  unwilling  at  all  times  to  interfere  with  the 
rights  of  parties  which  have  accrued  by  bankruptcy. 
In  this  case  not  cmly  the  recital  but  the  mandatory  part 

W  8  r.  A 153. 

of 


v 
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of  the  writ  must  be  amended*  Had  the  appUcadoii 
been  made  eadier  we  mii^t  have  been  inclined  to  listen 
to  k,  bat  iritlioiit  some  antfaorl^  to  warrant  if^  I  think 
il  would  be  going  too  finr  in  this  stage  of  the  eas%  to 
allow  the  amendment; 


.DAMFiifia  J.  The  plaintiff's  own  mistake  makes  it 
necessary  for  him  to  come  to  the  fiivor  of  the  Cour^ 
which  might  have  been  extended  to  him,  if  the  ri^ti 
of  third  persons  had  not  intervened; 


Per  Curiam^ 


kule  refused; 


UTidnesdin,       BosANQUET  and  Otherj,  surviving  Partners,  kci 


AlHdivit  of 
dcbt,«*lhat 
defendaht  ii 
ihdfcbtcii  to 
pliintUTin 
6ooQ/lupon  a 
bond,  bearing 
date,  ftc.  and 
made  and  en- 
teitd  into  by 
defeii<iant 
to  pUintUF 
in  the  penal 
lam  of  a5,ooo/.'* 
without  shew- 
ing the  cohdi- 
tioB  of  the 
bond,  is  insuf- 
ficient; and  the 
Court  discharg- 
ed defendant  on 
common  bail. 


against  Fatis. 

*T^H£  defendant  was  held  to  bail  upon  an  affidavit  of 
debt,  which  stated  <*  that  tb^  defendant  is  indebted 
to  the  plaintiffs  in  the  sum  of  6000/.  upofi  or  by  virtue 
of  a  certain  bond  or  writing  obligatory,  bearing  date  on 
Ot  about  the  19th  oTJime  181 2,  and  made  and  entered 
into  by  the  defendant  and  his  then  partners^  Wi,  C  and 
Mi  71  jointly  and  severally  to  the  plaintiffi  and  their 
late  partner,  in  the  penal  sum  of  259O00/."  And  upon 
a  rule  nisi  for  dischargmg  the  defendant  on  common 
bail, 

PulUr  tnd  BoUand  shewed  cause  and  admitted,  ao 
cording  to  Hatfidd  v.  Linguard  (a)^  that  a  par^  can" 
hot  be  held  to  bail  for  a  penalty  \  but  here  they  said  the 
defendant  is  not  held  to  bail  for  the  penalty,  but  for  a 


(4)  6r.^.ai7. 


much 


^ILUSi 
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mucli  less  sum,  which  may  well  be  taken  to  be  the  snm 
aecuredy  or  at  all  erents  it  is  distinct  from  the  penalty^ 

Lord  EixENBOROuoH  C.  J«  l^erred  to  fVitdej^  Vi 
TionUtm  {a\  and  said,  tfalit  here  it  did  not  appear  what 
was  the  condition  of  the  bond,  though  the  alBdaTit  by 
using  the  term  penal  sum,  imported  thai  it  was  upon  a 
condition  of  some  sort :  non  constat,  it  may  not  bef 
conditioned  for  the  performance  of  covenants,  and  the 
Court  are  not  to  draw  any  conclusion,  but  the  pla]nti& 
ought  at  their  peril  to  shew  iu 

Lk  Blanc  J.  Confistently  with  this  affidafit,  it  may 
be  a  bond  fixr  securing  the  performance  of  corenanttf 
and  agreenmts,  upon  which  the  plaintiA  cannot  hold 
the  defendant  to  bail  without  stating  breaches,  and  how 
mudi  they  are  damnified^ 

Pet  Curiam^  Rule  absolute^ 

afford  was  in  support  of  the  rule* 


BasKett  against  BaanaUd  and  Another.        /ved,ifsJay, 

June  I4lh. 

TTPON  a  rule  nisi  for  leave  to  take  out  execution  Leave  refajed 

^  .1  1.         1        ti  *.  '        n  to  take  out  cxe- 

notwithstaadmg  the  allowance  of  a  writ  of  error,  cntion  notwith- 
tpon  the  ground  that  the  writ  of  error  was  for  delay,  of  enor^  wbe^ 
one  affidavit  in  support  of  the  rule  stated  that  Jones  ^.^  bat\hat 

the  deeliration 

of  the  defendant 

that  lie  wovM  me  ont  a  writ  of  error  and  deity  pkintiir,  waf  anade  before  any  action 

pending^^    An  affidavit  to  groand  a  r^Ie  for  leave  to  take  out  eiecution  notwithstanding 

a  writ  of  error  may  be  sworn  before  judgment  signed. 

(one 


Baamau). 
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1815.  (one  of  the  defeadants)  convened  with  the  deponent 
""""*  on  the  subject  of  the' plaintiff's  demand,  and  Htn*tt^ 
4^«fju/  it  to  b^  a  just  and  true  debt,  and  desired  him  to  get  it 
compromised,  and  declared  that  if  the  plaintiff  did  not 
consent  to  get  it  compromised,  he  would  sue  out  a  writ 
of  error  and  delay  him  for  12  months,  or  put  him  to  as 
much  expence  as  possible;  but  the  affidavit  did  not 
give  any  date  to  this  conversation*  Another  aflMavit 
stated  several  conversations  before  and  after  interlocu- 
tory judgment,  and  that  Janet  offered  a  cognovit  for 
the  debt  payable  by  instalments,  and  said  that  if  the 
cognovit  was  not  accepted  he  would  bring  a  writ  of 
error;  but  this  part  of  the  affidavit  as  to  theoflfer  of  the 
cognovit,  and  the  saying  he  would  bring  a  writ  of 
error,  was  denied  by  the  affidavit  contr^  though  it  was 
admitted  by  it  that  there  had  been  several  interviews  in 
which  Jones  had  endeavoured  to  compromise.  But  no 
answer  was  given  to  the  first  affidavit 

Marryat  who  shewed  cause  opposed  the  reading  of 
the  first  affidavit  because  it  was  made  too  socm,  being 
sworn  before  judgment  signed. 

But  per  Curiam^  the  party  may  be  indicted  for 
perjury  upon  it:  and  per  Baylejf  J.  an  affidavit  to  sup- 
port a  plea  in  abatement  may  be  made  before  declar« 
ation.  (a) 

Mamf<a^  then  objected  that  this  affidavit  gave  no 
time  to  the  conversation,  which  was  materials 

Casberd  contra,  answered  that  it  was  enou^  that 
the  affidavit  shewed  the  ccmversation  to  rehte  to  the 

(tf)  LdMg  ▼•  Comteti  4  Basi^  348. 

demand; 
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demand;  and  he  referred  to  the  role  laid  down  in  Hafoo* 

kim  y.  Snugp  (a)  /  and  rdied  alio  upon  the  admission 

on  die  other  side  that  the  defendant  had  endeavoured        ogMna 

to  oompromise. 

Lord  Ellsnborovoh  C.  J.  The  first  affidavit  it  is 
tme  alludes  to  the  plaintiff's  demand,  and  states  how 
the  defendant  declared  that  he  would  elude  it,  but  for 
any  thing  we  know  the  record  might  not  at  that  time 
have  any  eastence.  The  rule  in  Hawkins  v.  Snuggs 
must  be  understood  with  reference  to  where  there  is  an 
existing  record,  but  not  to  every  declaration  of  the 
party  where  no  action  is  pending.  In  this  case  then 
we  are  desired  to  go  one  step  fiutherthanin/Smxitiisv. 
Srmggs^  which  went  one  step  fiuther  than  the  former 
cases.  But  how  are  we  to  say  that  this  declaration 
was  not  made  reelecting  a  record  at  that  time  in 
mdnfmsf 

Per  Qtriantf  Rule  discharged, 

(«)  Ante,  wol'd,  47  f. 


Wexsh  against  Welsh  and  Another.  tf^ediusi^, 

yimit4Xh^ 

THE  plaintiff  became  surety  for  the  defendanu  in  an  a  tarety  in  an 

^      %  tK  t  t^i  »_        •nnwty  deed 

annuity  deed,  and  afterwards  the  defendants  be-  who  is  com- 
csme  bankrupt  and  obtained  their  certificate  and  the  ^nuitycredUor 
plaintiff  after  the  allowance  of  the  certificate  was  called  ^^^y^  wdtu ' 
upon,  and  compelled  by  the  annuity  cmlitor  to  pay  JSfte  Vf*"" 

the  principal  to 
piy  several 

sums  for  arrean  due  after  the  ittuing  of  the  oominittion,  li  not  within  ftat.'49  G.5.  r.tlr. 

<*8.  and  therefore  may  have  an  act  ion  against  the  principal  for  such  sums  and  hold  him 

Vol.  IV.  Z  several 
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i8t  5«  several  sums  for  arrears  of  the  annuity  due  after  usning 
the  Gommifliioii :  to  lecOTer  which,  he  brought  this 
action,  and  held  the  defendants  to  bail. 


WS&SB 


»KL8|U 


And  upon  a  rule  nisi  for  discharging  the  defendants 
on  common  bail,  upon  the  ground  of  their  banhnqptcy 
and  certificate^  Abbott  shewed  cause,  and  contended 
that  this  was  not  a  case  in  which  the  plaintiff  could 
by  Stat.  49  G.  3.  c.  121.  s*  8.  have  come  in  and 
proved  under  the  commission,  for  this  was  not  a  debt 
at  the  time  of  issuing  the  commission,  nor  was  he  called 
on  to  pay  it  until  after  the  certificate.  And  s.  17.  only 
applies  to  the  annuity  creditor  but  not  to  enable  the 
surety  to  come  in  and  prove. 

Peflke  contra,  contended  that  the  act  meatat  to  place 
the  surety  in  the  condition  of  being  able  to  come  in 
under  the  commission,  and  have  the  value  of  the  annuity 
ascertained  by  the  commissioners,  and  he  cited  Stedman 
V.  Martinnant.  (a) 

Lord  EiXENBOROUGH  C.  J.  The  surety  cannot 
compel  the  annuity  creditor  to  come  in  and  prove, 
and  it  is  not  &  debt  quoad  the  surety,  until  he  is  in  a 
condition  to  be  damnified  by  it  If  the  legislature 
intended  such  a  case  as  this,  they  have  not  so  said, 
nor  have  they  used  language  sufficiently  dear  to  enable 
us  so  to  say. 

Le  Blanc  J.  By  s.  1 7.  the  annuity  creditor,  whether 
there  shall  or  shaU  not  be  arrears  due^  may  prove  for 
the  value  of  the  annuity. 

Rule  discharged,  {h) 

{a)  X 3  Eaitt  4> ;•      (^)  Sec  per  Ssyley  J.  Ft^e  ▼.  Sussel^  antf^  ▼ol.  ii.  S5> 
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Butler  against  Cohen.  H^€dnaday, 

June  I4tl). 

T  JPON  a  rule  nisi  obtained  in  last  Hilary  term  for  The  year  being 

setting  aside  the  service  of  process  as  irregular,   |he  Tngihb 
because  the  year  in  the  English  notice  was  in  figures   ''^^^th^'^r'l^ 
and  not  in  words  at  length,  the  case  was  spoken  to  on  ^icc  of  the  pro- 
the  last  day  of  that  term  by  Tindal  against  the  rule^ 
and  Giffbrd  in  support  of  it,  when  the  Court  adjourned 
the  case,  saying  that  it  would  be  expedient  to  confer 
with  the  Judges  of  the  C!ommon  Pleas  in  order  to 
adopt  a  rule  for  the  future. 

And  now  upon  TindoTs  suggesting  diat  the  case 
stood  for  judgment,  Le  Blanc  J.  (a)  said,  that  the  Court 
had  mentioned  it  to  the  other  Judges,  and  that  they  all 
agreed  that  this  was  not  a  valid  objection  to  the  notice; 
the  consequence  of  which  was  that  the  rule  must  be 
discharged.  He  added  that  in  this  case  nothing  was  in 
figures  but  the  year. 

Rule  discharged,  (b) 

(«)  Lord  EllefihrOHgh  C.  J.  had  left  the  Court. 

(h)  S.  P.  detcrroiDed  in  Baylis  y.  ifj//,  by  JBajlty  J.  (the  only  Judge 
10  coart)  on  m  former  day  in  this  term.  See  Finero  ▼.  Hudson^  ante, 
^l  t.  X19.  Grcji»  ▼.  Lett  5  TmuU,  651.  Williams  v.  Jay,  ibid,  652. 
lift  V.  WaUh^t  Taunt.  333. 
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1815. 

ARGUED  AND  DETERMINED  — 

IN    THE 

Court  of  KING'S  BENCH, 

Michaelmas  Term^ 

111  the  Fifty-sixth  Year  of  the  Reign  of  George  IIL 


The  King,  on  the  Prosecution  of  N.  P.  Wyndham,  tuetdi^, 
against  Mann* 

I^HE  defendant  was   acquitted  at  the  last  Suffolk  New  trial  rc- 
.     ■  ...  o  .      f"*«<J  »ftcr  vcr- 

assizes  upon  not  guilty  to  an  indictment  for  a  nui-  diet  for  deftud- 
aance  in  continuing  a  hut  erected  upon  the  highway.       gnUty'to"an°' 

indictment  for 
a  nuisance  to  a 

And  now  Blosset  Seijt.  moved  on  behalf  of  the  crown  highway, 
for  a  new  trial,  on  the  ground  that  the  verdia  was 
against  evidence. 

Bat  per  Lord  Ellenborough  C.  J.  Unless  you  can 
point  out  some  distinction  between  the  case  of  a  nui- 
Muicey  and  other  criminal  cases,  the  general  rule  is  that 
we  do  not  grant  a  new  trial  upon  an  indictment  for  a 

Vol.  IV.  A  a  misde- 
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1815. 


misdemeanour,  where  a  verdict  has  passed  for  the  de- 
fendant upon  the  merits.  This  is,  to  be  sure,  in  the 
nature  of  a  remedy  for  a  civil  right;  yet  it  is  in  form  a 
criminal  proceeding,  and  may  subject  the  defendant  to 
be  punished  criminally.  And  his  Lordship  referred  to 
Bex  V.  Beynell.  (a) 


Dampier  J.  In  penal  actions,  where  the  verdict  is 
for  the  defendant,  the  Court  I  believe  do  not  grant  a 
new-  trial,  except  for  a  misdirection  of  the  Judge.  It 
was  formerly  doubted  in  quo  warranto  informatioDs, 
but  this  has  since  been  considered  as  an  excepted 
case,  {b) 

Per  Curiam^  Rule  refused. 


{a)  6£«i/,3t5. 


{b)  Sec  %  T.  Jt.  484.  Xex  ▼.  Fnmcis. 


Tuesday, 
JVbv.  7. 

If  a  bail-bond 
be  dated  and 
made  after  the 
return  of  the 
writ,  the  de- 
fendant  may 
avoid  it  on  mtt 
esiftctum. 


Thompson  against  Rock* 

T^EBT  by  the  plaintiff  as  assignee  of  a  bail-bond. 
Plea,  non  est  &ctum.  At  the  trial  before  Heath  i. 
at  the  last  Warwickshire  assizes,  the  subscribing  witness  to 
the  bond  proved,  upon  cross-examination,  that  it  was 
dated  and  executed  on  a  day  subsequent  to  the  return 
of  the  writ;  whereupon  the  learned  Judge  directed  a 
nonsuit. 


And  it  was  moved  by  Clarke  for  the  plaintiff  that  a 
verdict  might  be  entered  for  him ;  for  granting  that  the 
sherifi' could  not  take  this  bond,  yet  the  defendant  can- 
not avoid  it  by  pleading  non  estfactunh  and  giving  £hif 
in  evidence^  but  he  ouf^t  to  have  pleaded  the  special 

matltr. 


Thompson 


IN  THE  FXFTY-SIXTH  YeAR  OF  GEORGE  III. 

matter.  And  he  cited  Whelpdal^s  case  (a) ;  "  As  if  a 
bond  be  made  to  a  sheriff  against  the  stat  23  Jf.  6. 
c.  10.,  or  against  the  stat  13  Eliz.  c.  8.  of  usury,  in  agdmt 
these  and  other  like  cases  the  obb'gor  ought  to  plead 
the  special  matter,  with  conclusion  of  judgment,  if  ac- 
tion; and  not  to  plead  turn  est  factum,*^ 

Lord  Ellsmborough  C.  J.  If  the  defendant  might 
have  pleaded  a  special  turn  est  factum^  he  may  accord- 
ing to  the  modern  practice  plead  it  generally.  And 
certainly  the  sheriff  had  no  authority  to  take  a  bond  for 
appearance  after  the  return-day  was  past,  and  the  as- 
agoee  of  the  sheriff  can  be  in  no  better  condition  than 
the  sheriff^  but  must  take  the  *<^35ignment  with  all  its 
consequences.  If  the  sheriff  has  assigned  an  invalid 
security,  the  plaintiff  may  resort  to  him  upon  his  re- 
sponsibility. Here  the  matter  would  have  been  good 
npoQ  a  special  non  estfactuniy  and  that  being  no  longer 
necessary,  the  defendant  may  prove  it  upon  rum  est 
factum  generally. 

Batlet  J.  If  it  had  been  pleaded  to  this  bond  quod 
prima  ieliberaium  est  on  9l  day  after  the  return  of  the 
TOt,  the  proper  conclusion  would  have  been,  et  sic  no7i 
^factum. 

'  Dampier  J.  A  special  non  est  factum  is  now  never 
pleaded,  but  if  the  bond  when  it  was  executed  was  void 
«4  imtiOi  the  defendant  may  say  non  est  factum  gene- 
ndly. 

Per  Curiam^  Rule  refused. 

(«)  5  Rep,  1x9.  3i  XestMhth 
A  a  2 
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1815. 


JVeinesiayt 
Nov.  8. 

The  lord  of « 
manor  hat  no 
ri](ht  to  enter 
on  a  copyhold 
of  inheritance 
and  cut  timber 
for  his  own  uie, 
leaving  suffi- 
cient for  botes 
and  estovers,  if 
there  be  no 
custom  in  the 
manor. 


Whitechurch  against  Hol worthy. 

^PH£  following  case  was  sent  from  Chancery  for  the 
opinion  of  this  Court. 

The  defendant  is  lord  of  the  manor  of  Elswcnih  in 
Cambridgeshire,  and  is  seised  thereof  in  fee,  the  fines  of 
which  manor  are  arbitrary.  The  plaintiff  in  1803  was 
admitted  tenant  of  three  undivided  fourth  parts  of  cer- 
tain closes  in  Elsnoorth^  holden  of  the  manor,  to  him 
and  his  heirs  by  copy  of  court  roll  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor,  and  he  has  since 
continued  in  the  occupation  thereof.  The  defendant 
claims  to  be  entitled  by  law,  independently  of  any 
custom,  as  lord  of  the  manor,  to  enter  without  the  con- 
sent of  the  plaintiff  or  his  heirs  upon  the  said  doses,  and 
cut  down,  for  his  own  use  and  benefit,  the  timber  grow- 
ing thereon,  leaving  a  sufficiency  for  reasonable  botes 
and  estovers.  There  is  no  custom  within  the  manor 
which  gives  the  timber  either  to  the  lord  or  to  the  tenant, 
or  which  in  any  manner  respects  the  property  or  interest 
in  the  timber,  or  the  right  of  entry  to  cut  it  down. 

The  question  was,  whether  the  defendant  has  by  law, 
independently  of  any  custom,  any  such  property  or  in- 
terest in  the  timber  growing  upon  the  closes,  to  which  the 
plaintifJT  has  been  so  admitted  to  him  and  his  heirs,  as 
entitles  him,  as  lord  of  the  manor  otEkworth,  without 
the  consent  of  the  plaintiff  or  his  heirs,  to  enter  upon 
the  closes  and  cut  down,  for  his  own  use  and  benefit, 
the  timber  growing  thereon,  leaving  a  sufficient  quan- 
tity of  the  same  for  reasonable  botes  and  estovers. 


Robinson 


HaLWORTHT. 
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Sobinson  fof  the  plaintiff  argued  in  the  last  term         1815. 
against  the  lord's  right  both  upon  principle  and  from        ' 
aathorities.     On  principle,  because  a  copyholder  is  at         against 
least  a  tenant  at  will,  and  if  the  lord  could  enter  and  cut 
down  trees,  it  would  be  a  determination  of  the  will. 
For  <^  there  is,"  days  Lord  Coke,  ^^  an  express  ouster  and 
an  implied  ouster;  implied,  as  if  the  lessor  without  the 
consent  of  the  lessee  enter  into  the  land  and  cut  down  a 
tree,  this  is  a  determination  of  the  will,  for  that  it  should 
be  otherwise  a  wrong  in  him,  unless  the  trees  were  ex- 
cepted, and  then  it  is  no  determination  of  the  wiU,  for 
then  the  act  is  lawful  although  the  will  doth  con- 
tinue (fl)."     Therefore  wherever  the  lord  is  not  at  liberty 
to  determine  the  will,  or  the  trees  are  not  reserved  to  him, 
he  cannot  enter  upon  his  copyholder,  to  cut  them  down. 
Next,    as   to   the   authorities,    Bourne  v.  Taylor  (i), 
which  is  the  latest,  decides  that  the  lord  cannot  with- 
out a  custom  enter  upon  the  copyhold  to  dig  for  mines; 
and  upon  reason  equally  good,  he  cannot  enter  to  cut 
down  trees ;  for  both  these  are  alike  acts  of  ownership 
inconsistent  with  the  continuance  of  the  estate  at  will. 
And  so  it  appears  they  have  been  judicially  considered ; 
for,  says  Lord  Eldon^   "I  have  looked  into  Bourne  v. 
TayloTy  from  which  I  collect  that  the  lord  of  a  manor 
may  be  in  the  same  situation  with  respect  to  mines,  as 
with  respect  to  trees ;  that  is,  the  property  may  be  in 
him,  but  it  does  not  foUow  that  he  can  enter  and  take  it 
without  consent  (c)."     It  may  be  said,  indeed,  that  ill 
Reydm  v.  Smith  {d)  Lord  Coke  held,  «  that  without 
custom  the  lord  may  take  the  trees,  if  he  leave  sufficient 

(tf)  Co,  Lit,  S5-  *•  W  10  ^«^'»  *^9* 

(0  17  res',  mr  {d)  oodh.  174. 

Aa  3  to 
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i8i5.         to  the  copyholder  for  estovers ;''  hutj  beside  that  this 

■— ^         Was  cxtramdiciaL  the  contrary  was  holden  by  Foster  J., 

WmTECiinKCH  "^ 

aiaittst  for  he  said  ^^  that  without  a  custom  the  lord  cannot  fell 
the  trees  growing  upon  the  copyhold,  no  more  than 
upon  a  lease  for  years/*  And  the  copyholder  in  that 
case  ultimately  had  judgment ;  and  it  appears  by  an- 
other report  of  the  same  case  (a),  that  it  was  resolved 
*^  that  the  copyholder  shall  have  a  general  action  of 
trespass  against  the  lord  qtutre  claus.  Jreg,  et  arborm 
suam  succidits  for  the  custom  hath  fixed  it  to  his  estate 
against  the  lord."  And  the  case  at  bar  differs  from  Ashmead 
y.  Ranger  [b\  which  was  determined  in  Dom,Proc.  against 
the  opinion  of  all  the  Judges  in  favour  of  the  lord's  right; 
for  there  the  copyholder  was  only  for  life ;  which  dis- 
tinction between  a  mere  copyholder  for  life,  and  where 
he  hath  the  inheritance,  or  may  nominate  his  successor, 
has  been  recognized  in  other  cases  (c).  And  as  to 
Northey's  argument  in  Ashmead  v.  Manger,  that  the  te- 
nant could  not  cut  the  trees,  and  if  the  lord  could  not, 
they  must  rot  on  the  land,  for  then  nobody  could;  take 
it  the  other  way  that  the  lord  cannot  cut,  and  the  argu- 
ment will  serve  equally  well  for  the  tenant's  right  to  cut; 
and  it  is  not  unworthy  of  remark  that  this  argument  was 
at  first  used  for  the  tenant,  as  appears  by  the  Seigneur 
de  JRutland^s  case  (d) ;  ibr  there  the  Court  argued,  that 
<<  if  the  parson  might  not  dig  for  and  open  mines  in  his 
glebe,  not  any  of  all  the  mines  in  the  whole  glebe  of 
England  could  ever  be  opened ;"  and  tliey  added,  *'  Ei 

(a)  i^Rep.67.,  s^i^  Jlesoluihn, 

(b)  1 1  Mod  t8.     I  a  Mod.  3^8.     a  Salk.  638. 

(c)  PoTvel  V.  Peae»ck,  Cro.  J,  49.  Jio<key  v.  Hujiihs,  Cre.  Car.  aio. 
jRowUs  ▼,  Mason,  BrownL  I3»,  Cilh.  Ten.  i^j,  %  7*.  i?.  748.  per  Lord 
Kenyon. 

{d)  iSid.i$%, 

snesme 
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meme  ley  semUe  del  copyholder  de  inheritance"    And         1815. 

it  appears  that  Northej^a  argument  in    Ashmead    v. 

J  1      1  •      1    o  Whitecburch 

Ranger  had  been  used  by  hitn  before,  and  answered  by        sgainst 

Holt  C.  J.9  who  denied  the  lord's  right,  saying  « that  the 

copyholder  has  the  same  interest  in  the  trees  that  he  has 

in  die  land,  and  that  he  had  always  taken  it  so  (a)." 

So  Vin.  Abr.  (ft),  "  In  case  of  copyholders  of  inheritance 

it  was  lately  adjudged  in  Dom.  Proc.  that  neither  the 

copyholder  without  the  lord,  nor  the  lord  without  the 

copyholder,  without  a  custom,  could  cut  down  trees  on 

the  copyhold.     And  so  reversed  a  judgment  B.  i?."     It 

seems  also  by  stat«  9  G.  i.  c.  29.  that  the  legislature 

considered  die  timber  as  part  of  the  issues  and  profits 

of  the  copyholders'  estates ;  for  by  5.  a.  they  except  out 

of  ^&  rentSj  issues^  and  profits  thereof,  which  the  lord  in 

certain  cases  is  empowered  to  enter  and  receive  till 

he  is  satined  his  fine,   the  liberty  to  sell  any  timber 

thereon. 

,  Hobroyd,  contra,  admitted  that  without  a  custom  the 
lord  may  not  enter  to  dig  for  mines ;  but  as  to  trees  he, 
said  it  was  otherwise,  for  here  the  law  adopting  the 
argument  ab  inconvenienti  gives  them  to  the  lord.  For 
trees  are  in  their  nature  not  like  mines,  because  they 
are  perishable,  and  become  of  no  value  if  suffered  to 
stand  beyond  a  certain  time;  but  mines  do  not  decay, 
nor  are  they  deteriorated^  by  remaining  imopened. 
There  is  no  certain  time  when  it  can  be  said  of  them 
that  if  they  are  not  worked  they  will  rot;  but  timber 
win  be  gone  for  ever,  and  lost  to  the  community,  if  it 
be  not  cut  down  within  a  time  certain.     Also  the  lord 

{a)  EmtI  ofXenl  ▼.  JValUrs^  la  Mod,  317. 
{h)  Copyhold,  R.  e.  »•  j.  zg. 

A  a  4  may 
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1815.        may  not  dig  for  mines,  because  of  the  great  detriment 

Whitecuukcb  ^^  ^^^  copyholder's  estate,  but  the  cutting  a  tree  is  not 

a^ahst         a  continuinff  injury.     From  all  which  considerations 

HOLWORTUT.       .      .  ,        /      .   , 

It  is  consonant  both  with  reason  and  convemcnce  that 
the  law  should  make  a  difference  between  mines  and 
trees ;  and  the  true  distincticm  seems  to  be,  that  with* 
out  a  custom,  the  lord  may  not  dig  for  mines  upon  the 
copyhold  lands  (a),  but  he  may  cut  down  timber  trees 
growing  upon  the  lands,  provided  he  leave  sufficient 
for  house-bote,  &c.  (i),  for  otherwise  the  timber  might 
stand  and  rot,  and  nobody  be  the  better  for  it ;  but  by 
custAm  he  may  be  restrained  from  cutting  dovm  the 
trees,  as  if  the  copyholder  be  entitled  by  custom  to  cut 
them  down.  And  it  appears  by  Heydon  v.  Smith  (c), 
that  Foster  J,  did  not  materially  differ  firom  Lord  Coke 
in  his  opinion  that  by  general  custom  of  copyhold,  or 
as  Lord  Coke  puts  it|  without  any  custom,  the  lord 
may  take  the  trees,  if  he  leave  sufficient,  &c. ;  for  Foster 
agreed  that  in  that  case,  by  implication  of  custom,  the 
lord  might  take  them  ;  and  yet  there  was  no  custom  in 
that  case  but  that  the  copyholder  should  have  sufficient 
for  reparations,  which  every  copyholder  has  de  communi 
jurej  so  that  the  laying  the  custom  was  only  by  way  of 
caution;  and  the  reason  why  the  case  was  adjudged 
for  the  tenant  was  because  the  lord  did  not  leave  suffi- 
cient. Northet/%  argument,  in  Earl  of  Kent  \.  WalferSi 
was  also  upon  the  general  custom ;  and  so  was  the  de- 
cision in  Ashmead  v.  Ranger ;  and  though  Lord  Holi 
expressed  his  opinion  that  "  a  copyholder  holds  the 
trees  by  copy  as  well  as  the  land,  and  therefore  the 

(a)  Bourne  v.  Tayior,  10  East,  189. 

(*)  13  Sep.  67 .    X  LcM,  17».  />/.  365.     Giii,  Ten,  139.  ^27. 

to  G^.  174- 

lord 


m  THE  FiFTY-sixTH  Year  OP  GEORGE  111. 

lord  could  not  cut  the  trees  growing  upon  the  copy- 
hold (a),"  yet  he  said  he  would  not  give  an  absolute 
opinion  as  to  that  point;  and  the  case  was  finally  de-        <^ginu 
termined  with  the  lord  because  of  the  inconvenience       ^''•^o^tht. 
that  would  ensue  if  the  lord  might  not  cut  the  trees  (b). 
Nor  was  this  a  new  principle  at  that  time,  for  the  same 
was  held  in  Ayrey  v.  Bellingham  (c),  and  was  recog- 
nized by  the  Court  in  Stebbing  v.  Gosnal  {d\  and  is 
also  proved  by  the  exceptions  which  by  special  custom 
have  been  allowed  against  the  lord's  right,  as  in  Swaine 
V.  Becket  (^),  Crogate  v.  Morris  {f\  Bowies  vJMason  (g). 
And  as  to  the  argument  drawn  from  general  principle 
against  the  lord's  right,  because  the  cutting  down  trees 
is  a  determination  of  the  will,  which  it  is  not  at  the  c^ 
tioa  of  the  lord  to  determine,  it  is  to  be  recollected  that 
copyhold  in  its  original  was  nothing  better  than  a  mere 
estate  at  will,  which  the  lord  might  determine  at  any 
time;  and  though  that  wiU  is  now  qualified  and  re- 
strabed  by  custom,  yet  where  custom  is  not  against  it, 
and  where  convenience  requires  that  the  lord  should 
ttiH  have  this  right,  there  is  no  incongruity  in  its  re- 
nudniDg  in  the  lord  as  he  originally  had  it,  with  this 
difference  that  the  exercise  of  it  shall  no  longer  amount 
to  a  determination  of  the  will. 

Cur.  adv.  vult. 

The  following  certi^cate  was  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
I  We  considered  it,  and  we  are  of  opinion  that  the 

!  defendant  has  not  by  law,  and  independently  of  any 

(-)  I U  Rit^.  S5%.  {})  Sail  638.  (f )  Jfhick  ^.  199. 

(0  Cn,EU  619.  (0  Brown,  131.        {f)Thid.  197. 

ir)  zBrewnl,  aoa 

custom, 
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1815.        custom,  any  such  property  or  interest  in  the  timber 

WuiTECBURCH  8*^^*^"^  ^P^"  ^^^  closcs  mentioned  in  the  case  to 
i^Mna  which  the  plaintiff  has  been  admitted  to  him  and  his 
heirs,  as  entitles  him  as  lord  of  the  manor  of  Elswarthf 
without  the  consent  of  the  plaintiff^  to  enter  upon  the 
said  doses,  and  cut  down,  to  his  own  use  and  benefit, 
the  timber  growing  thereon,  leaving  a  sufficient  quantity 
of  the  same  for  reasonable  botes  and  estovers. 

Ellenborough. 
S.  Le  Blanc. 
J.  Bayley^ 
Nov.  8th  1815.  H.  Dampieiu 


Tbtariiay^ 
Nov.  9th. 


The  statute 

43C.3.  ciiJ- 
i.x^doesnot 
authorize  the 
importation  of 
iotton  -wool  into 
Great  Britmn, 


Oliverson  against  Loughman. 

A  SSUMPSIT  on  a  policy  of  assurance  on  the  ship 
Huron  at  and  fi*om  Pensacola  to  UverpooL  Plea 
non  assumpsit  At  the  trial  before  Lord  EUenr 
borough  C.  J.  at  the  last  London  sittings,  the  case  was 
that  the  ship  was  a  Buuian  diip,  and  was  navigated 
as  a  BussiiZfh  but  belonged  to  the  assured,  and  was 
captured  on  her  voyage  from  Pensacola  to  Liverpool^ 
with  a  cargo  of  cotton  wool  on  board,  laden  at  Peii' 
sacda.  And  it  was  objected  for  the  Defendant  that  this 
importation  was  against  the  stat  la  Car.  2,  ciS.  (na- 
vigation act),  and  was  not  made  legal  by  stat.  43  G.3« 
c«  1 53. 5. 1 3.  which  empowers  *^  any  person  to  import  into 
any  port  or  place  in  Great  Britain  all  sorts  qf'woolj  aad 
to  import  into  Ireland  all  sorts  of  barilla,  4f^.  wool  and 
cotton  'wool,  from  any  country  and  in  any  ship  navigated 
by  foreign  seamen.'^    For  if  the  statute  had  said  all 

16  sorts 
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sorts  of  wool  only,  this  might  have  included  cotton  wool        iBls- 
as  well  as  other,  by  reason  of  the  generality  of  the     o^„„,„„ 
words;    but  when  in  the  next  sentence  it  expressly     j^^W^^^^ 
names  cotton  wool,  as  well  as  all  sorts  o/wool,  that  ia  the 
same  thing  as  if  the  statute  had  said  that  all  sorts  <^ 
wxd  does  not  mean  cotton  wool,  for  otherwise  the 
statute  would  be  tautologous.     And  upon  this  olgection 
the  plaintiff  was  nonsuited. 

Park  moved  for  a  new  trial,  contending  for  a  more 
general  construction  of  the  words  aU  sorts  of  wool  than 
that  given  to  them  at  the  trial. 

Lord  Ellenborough  C.  J.  I  am  very  sorry  for  the 
result,  because  this  appears  to  be  a  hard  case;  but  we 
must  abide  by  the  language  of  the  act  of  parliament, 
which  has  marked  the  distinction  betwsem  the  sorts  of 
wool  in  general  and  cotton  wool. 

Le  Blanc  J.  The  act's  making  the  distinction  in 
the  very  same  clause  affords  a  strong  argument. 

Per  Curiam,  Rule  refused. 


Doe,  on  the  Demise  of  Knight,  ofiainst  Lady  ^>^ 

SjjJYTBE. 

A  Tthe  trial  Of  this  ejectment  before /feo/AJ.  at  the  ^thMj^n 
^  h«t  Wurmicl^shire  assizes,  the  tenant  in  possession  ..^an«orf  ^ 
did  not  appear  to  defend,  but  the  defendant  appeared  of  «_eij.t.^  ^^ 
to  defend  as  landlady.    It  was  proved  that  the  tenant  jppe.«Au 

^.^on  ca,,c  in  „  t««.t  if.  U,u,  «t  .Uiatiff.  «d  p.J4  rent  tp  hj«.  unLTsgr..- 

mcnt  that  has  expired 

in 
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iSi^.        in  possession  came  in  under  an  agreement  with  th^ 
— **-         lessor  of  the  plaintiff  for  a  term  of  years,  which  was 
against         expired,  and  paid  rent  to  him,  and  afterwards  dis* 
Lady  Smvthe.  ^j^^^^      j^^  ^j^e  doubt  was  if  the  defendant,  who  had 
entered  into  the  landlord's  rule,  could  set  up  her  title 
in   defence  to  this  ejectment      It  was   objected  that 
inasmuch  as  the  tenant  could  not  dispute  the  title  of 
his  lessor,  neither  could  any  other  in  the  character  of 
his  landlord  be  permitted  to  do  it.     And  the  learned 
Judge  being  of  that  opinion,  directed  a  verdict  for  the 
plaintiff. 

Vaughan  Serjt.  moved  for  a  new  trial  upon  this 
point,  and  he  said  that  supposing  the  objection  to  be 
well  founded,  yet  it  came  too  late  \  for  this  should  have 
been  made  as  an  objection  to  the  defendant's  entering 
into  the  landlord's  rule,  or  upon  an  application  to  the 
Court  to  discharge  that  rule. 

Lord  Ellenborouoh  C.  J.  Who  shall  be  con- 
sidered as  landlord  is  a  consequence  to  be  deduced 
from  the  acts  of  the  parties,  and  is  not  to  be  doled 
away  at  pleasure. 

Bayley  J.  The  tenant  should  have  given  up  the 
possession  to  Knight^  and  then  the  defendant,  if  she  has 
title,  might  have  maintained  her  ejectment. 

Dampier  J.  The  tenant  in  possession  paid  rent  to 
the  lessor  and  then  disclaimed.  But  he  ought  to  give 
back  the  possession  to  the  lessor,  and  after  that  the 
defendant  may  have  her  ejectment  It  has  been  ruled 
often  that  neither  the  tenant,  nor  any  one  claiming  by 

him. 


Doc 
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Iiim,  can  controvert  the  landlord's  title.     He  cannot 
put  another  person  in  possession,  but  must  deliver  up 
the  premises  to  his  own  landlord.     This,  I  believe,  has         a^aina 
been  the  rule  for  the  last  25  years,  and  I  remember     *  ^ 
was  so  laid  down  by  BuUer  J.  upon  the  western  circuit. 
Per  Curiam^  Rule  refused. 


Jones  against  Sir  W,  Clayton.  ^"%. 

°  No-9,  loth. 

PASE  against  the  sheriff  of  Oxfordshire  for  a  false  re-  if  pUiatiff  de- 

turn  of  nulla  bona  to  a  fi.  fa.  issued  against  the  goods  the  sheriff  for 

of  JS.  and  J.  Stone.     There  were  two  counts  in  the  de-  nufirbon  "to  a 

daration ;  one  alleged  that  "  although  the  said  R.  and  fhc**^s  of  ie. 

J,  Stone  had  iroods  and  chattels  within  the  bailiwick  of  *f!^  7*  ■?•»»"<* 

P  ^  alleges  that 

the  sheriff  sufficient  to  satisfy  the  debt  and  damages,  &c.  "  although  jr. 

^*  and  y.  S.  had 

yet  the  defendant,   &c.   did   not  pay   the  debt  and  goods,  &c. 

dsmages  aforesaid,  but  did  falsely  return  that  this  said  baUi^ck"&c. 

K  and  J.  S.  had  not,  nor  had  either  of  them,  any  y^fihulaicV- 

eoods  or  chattels  whereof  he    could    levy   the  said  ga"onisius- 

°  ^  tajned,  though 

debt  and  damaires,  or  any  part  thereof."     The  other  plaintiff  do  not 

T    M    •     1,  .  prov«thatJe.5. 

count  made  a  smiilar  allegation  as  to  2?.  Stone  only.    At  had  any  goods ; 

the  trial  before  Wood  B.  at  the  last  Oxfordshire  assizes,  severable  ihat 

there  was  a  verdict  for  the  plaintiff  for  146/.  155.  but  ouhemhad" 

the  plaintiff  did  not  prove  that  R.  Stone  had  any  effects  S^^'*^^- 
whatsoever. 


W.  E,  Taunton  moved  for  a  new  trial,  contending  that 
for  want  of  this  proof  neither  of  the  above  allegations 
was  sustained  by  the  evidence. 

But  per  Curiam.  The  first  allegation  is  severable 
^d  not  an  entire  allegation,  the  legal  effect  of  it  being, 

that 


350 


CASES  IN  MICHAELMAS  TERM 


1815. 

Jones 

against 

SirW.CLAT- 


that  JR.  and  J.  Stone^  both  or  either  of  theni)  had 
goodsy  &c.  The  allegation  in  substance  is,  that  there 
were  goods  on  which  the  sheriff  might  have  levied  the 
debt  and  damages,  and  that  he  neglected  to  levy,  &c. 

Rule  refused.' 


Saturday^ 
Nov.  xxth. 


The   King  against  The  Inhabitants  of  Har- 

RINGWORTH. 


np  HE  Sessions  for  the  county  of  Northampton  con- 
firmed an  order  of  justices  for  the  removal  of  }¥• 
ParVi  his  wife  and  child,  from  Gretton  to  Harringaorth^ 
subject  tp  the  opinion  of  tliis  Court  upon  the  following 
case: 

The  birth-settlement  of  W.  Parr  having  been  proved 
to  be  in  Harringworth^  Harringaoorthj  for  the  purpose 
of  shewing  that  he  had  gained  a  subsequent  settlement 
in  Oakham  by  apprenticeship,  called  Parr^  who  stated 
that  in  1 790  he  was  bound  apprentice  by  indenture  to 
one  Drake  of  Oakham^  and  duly  served  his  time  there 
with  Drake.  They  then  produced  an  indenture  purport- 
ing to  be  executed  by  Parry  by  Parr*s  father  and  Drake^ 
and  to  be  attested  by  two  witnesses,  and  called  persons  to 
prove  the  deaths  of  those  witnesses,  but  failed  in  proving 
the  death  of  one  of  them  to  the  satis&ction  of  the  Court, 
so  as  to  entitle  them  to  prove  his  hand-writing.  Where- 
upon they  tendered  Parr  as  a  witness  to  prove  his  own 
execution  of  the  indenture,  as  well  as  that  of  his  fiither, 

the  Sessions  re- 
jected :  Held  that  the  Sessions  did  well,  for  the  rule  which  requires  the  subscribin|^ 
witness  to  be  produced,  or  his  absence  accounted  for,  applies  as  well  to  settlement  cases 
as  othors. 


Where,  upon 
appeal  against 
an  order  of  re- 
moval, the  ap-   . 
pellants,  in  or- 
der to  shew  a 
settlement  in  a 
third  parish, 
called  the  pau- 
per to  prove 
that  he  was 
bound  appren- 
tice by  inden- 
ture to  D,  and 
served  In  the 
third  parish, 
and  then  pro- 
duced the  in- 
denture, but 
failing  to  prove 
the  death  of 
the  subscribing 
witness,  so  as 
to  entitle  them 
t«  prove  his 
hand-writing, 
proposed  to 
call  the  pauper 
to  prove  his 
•wn  execution 
and  that  o(^the 
other  parties  to 
the  indenture, 
which  evidence 


and 
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and  his  master.    The  Sessions  were  of  opinion  that  this 
witness  could  not  be  received. 

G.  Marriott  and  Adams^  who  were  against  the  order 
of  sessions,  were  called  on  by  the  Court,  and  argued 
for  the  admissibility  of  the  witness,  because,  as  they  said, 
there  is  not  the  same  reason  for  requiring  the  attesting 
witness  to  be  called,  in  cases  of  this  sort,  that  there  is  in 
other  cases*  For  the  reason  for  requiring  the  attesting 
witness  is,  that  a  party  shall  not  be  charged  with  any 
deed  without  having  the  benefit  of  all  the  knowledge  of 
the  subscribing  witness  relative  to  the  transaction ;  and 
therefore  before  he  is  charged  he  ought  to  have  an  oppor- 
tunity of  cross-examining  him  (a).  Also»  where  there  is 
a  subscribing  witness,  the  parties  thereby  agree  that  the 
proof  of  their  hand-writbg  shall  be  made  through  that 
medium  (6) ;  and  this  species  of  conventionary  evidaice 
shall  not  be  dispensed  with  by  the  acknowledgment  of 
the  party  that  it  is  his  deed  (c).  And  where  the  suit  is 
between  the  parties  to  the  deed>  this  is  of  itself  a  suffi- 
cient reason  against  calling  either  of  them  as  a  witness. 
But  none  of  these  reasons  will  be  found  to  apply  to  the 
present  case,  because  here  the  suit  is  not  between  the 
parties  to  the  deed,  but  between  third  persons,  who 
being  strangers  te  any  agreement  between  the  parties 
touching  the  manner  of  proo^  ought  not  to  be  bound 
by  it*  As  if  the  parties  to  any  deed  should  agree  that 
one  in  particular  of  the  subscribing  witnesses  only 
should  be  called  to  prove  the  deed,  this  might  bind  them, 

(<i)  Abbot  V.  Plumbe^  i  Dougl.  216.     Call  t.  Dunninj^,  j^Eait^SZ- 
{b)  Per  Grose  J,  Barna  ▼.  Trompo-wsky^  7  T.  R>  267. 
(c)  BretM   V.  C^pe^  Ptakc  N,  i*.  C,  3a       J^Ianner^  v.  Fostan,  4  ^Ei/i, 
iV.  A  a  J39. 

but 


I8I5. 

The  Kino 

agasnsi 
The  Inhabi* 

tants  of 
Harrino- 

WORTH. 


35^ 
i8i5- 

The  Kino 

tgdinsi 
The  Inhabi- 

tints  of 
Harrino< 

WORTH. 


CASES  IN  MICHAELMAS  TERM 

but  how  would  it  deprire  a  third  person  of  the  right  to 
call  any  of  the  other  subscribing  witnesses?    So  here, 
ifi  but  for  the  attesting  witnesses,  Harringworth  might 
have  called  the  pauper  to  prove  the  execution  of  the  in- 
denture, they  shall  do  so  now,  because  the  attesting 
witnesses  are  only  the  chosen  witnesses  of  the  parties  to 
the  deed,  and  not  of  third  parties.     Now  there  is  no 
reason  against  allowing  a  party  to  be  a  witness  to  prove 
the  execution  of  his  own  deed,  if  he  have  no  interest 
either  way,  and  be  not  a  party  to  the  suit ;  and  cessante 
ratione  cessat  lex.     Wherefore^  inasmuch  as  the  pauper 
was  wholly  devoid  of  interest  in  this  case,  for  a  party's 
settlement  gives  him  no  interest,  and  inasmuch  as  this 
was  a  collateral  issue,  and  not  between  the  parties  to  the 
indenture,  and  which  did  not  seek  to  charge  either  of 
them  with  it,  this  case  may  well  admit  of  an  exception 
to  the  general  rule,  which  requires  the  subsoribing  wit* 
ness  to  be  produced.     And  the  convenience  of  relaxing 
the  rule  in  settlement  cases,  where  the  party  has  no  in- 
terest whatever,  is  apparent  from  considering  that  he 
is  full  as  likely  as  the  subscribing  witness,  if  not  more 
likely,  to  know  the  whole  transaction,  and  that  the 
strict  rule  will  oftentimes  produce  serious  inconvenience 
in  settlement  cases.' 


Lord  Ellenbgrough  C.  J.  There  hardly  exists  a 
general  rule,  out  of  which  does  not  grow,  or  may  be 
stated  to  grow,  some  possible  inconvenience  from  a 
strict  observance  of  it.  Nevertheless,  the  convenience 
of  having  certain  fixed  rules,  which  is  far  above  any 
other  consideration,  has  induced  courts  of  justice  to 
adopt  them,  without  canvassing  every  particular  incon* 
venience  which  ingenuity  may  suggest  as  likely  to  be 
14  derived 
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derived  from  their  application.  The  learned  counsel 
who  last  sat  down  has  talked  of  the  serious  inconveni- 
ence that  will  ensue  in  settlement  law,  if  in  a  case  like 
the  present  the  party  to  the  deed  is  not  permitted  to  be 
called  to  prove  it.  I  know  of  none  that  is  a  greater  or 
more  serious  inconvenience  than  to  depart  from  a  clear 
established  rnle  of  law,  that  a  party  who  would  prove 
the  execution  of  any  instrument  that  is  attested  must  lay 
the  ground-work  by  calling  the  subscribing^  witness  to 
prove  it,  if  he  can  be  produced,  and  is  capable  of  being 
examined.  Flis  testimony  indeed  is  not  conclusive,  for 
he  may  be  of  such  a  description  as  to  be  undeserving  of 
credit,  and  then  the  party  may  go  on  to  prove  him  such, 
and  may  call  other  witnesses  to  prove  the  execution. 
Tbe  cases  have  even  gone  the  length  of  punishing  the 
subscribing  witness  criminally.  But  here  the  only  quesh. 
tioa  is,  whether  the  parties  who  seek  to  prove  the  execu- 
tion of  this  indenture,  must  not  make  their  way  to  what 
may  be  called  secondary  proof  through  the  medium  of 
those  witnesses  who  are  the  plighted  witnesses  to  the 
transaction,  by  first  disposing  of  their  testimony.  If 
there  ever  was  a  case  in  which  the  rule  might  reason- 
ably have  been  relaxed,  it  surely  was  the  case  of  Abbot 
V.  Pbmbcj  yet  in  that  case  tlie  Court  held  the  rule  to  be 
inexorable.  .  The  rule  therefore  is  universal  that  you 
must  first  call  the  subscribing  witness ;  and  it  is  not  to 
be  varied  in  each  particular  case  by  trying  whether  in 
its  application  it  may  not  be  productive  of  some  incon- 
venience, for  then  there  would  be  no  such  thing  as  a 
general  rule.  A  lawyer  who  is  well  stored  with  these 
rules  would  be  no  better  than  any  other  man  that  is 
without  them,  if  by  force  of  mere  speculative  reasoning 
it  might  be  shewn  that  the  application  of  such  and  such 
Vol.  IV.  Bb  a  rule 
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a  rule  would  be  productive  of  such  and  such  an  incoif* 
venience,  and  therefore  ought  not  to  prevail.  But  if 
any  general  rule  is  to  prevail,  this  is  certainly  ooe  that 
is  as  fixed,  formal,  and  universal,  as  any  that  can  be 
stated  in  a  court  of  justice,  and  there  is  nothing  on 
which  to  supersede  it  in  this  case  but  a  suggestion  of 
some  supposed  inconvenience.  It  does  not  follow,  it  is 
saii),  that  because  the  ^bscribing  witnesses  are  the 
plighted  witnesses  to  prove  the  execution,  they  must 
needs  be  the  best  witnesses,  for  others  may  know  better 
or  more  of  the  transaction  than  they;  but  inasmuch  as 
they  are  the  plighted  witnesses,  the  knowledge  they  have 
upon  the  subject  is  essential,  and  if  it  can  be  procured 
must  be  forthcoming.  It  seems  to  me  therefore^  that 
unless  we  are  to  quit  sight  of  the  rule  for  the  purpose  of 
going  into  the  rationale^  or  convenience  and  inconveni- 
ence of  it  in  each  particular  case^  as  the  ingenuity  of 
persons  may  suggest,  there  is  no  reason  for  doing  it  in 
the  present  case.  I  conftss  that  I  am  against  the  whole 
scope  of  the  argument  and  its  conclusions. 

Per  Cttriafttf  Order  of  Sessions  confirmed. 


Holbeck  and  Dwarris  were  in  support  of  the  order  of 
Sessions. 


Abv.  nth. 


The  King  against  South  Lynn,  All  Saints. 


An  order  of       HPHB  Sessions  upon  appeal  confirmed  an  order  of 

removal  made       JL 

by  two  justicei,  two  justices  for  the  borough  oiKxr^s  Lyntij  Nor- 

mination  of  the  folk,  removing  E.  Smithy  widow,  and  her  children,  from 

pauper  taken  by 

one  of  them,  pursuant  to  stit.  49  G.  3.^.  124.  i.  4.  need  not  state  the  special  ctreiuntcaoees 

of  uking  the  euminelion,  &c. 

Si.  lifif- 
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Si.  Margcaree^  to  South  Lnfnn^  JU  Saints,  both  in  the         l8i5. 

said  borough,  subject  to  the  opinion  of  this  Court  upon 

a  case,  which  was  to  this  effect:  a^ainsi 

The  order  of  removal  was  founded  upon  the'examin-     all  Saints.* 

ation  of  the^pauper  taken  in  writing  before  one  of  the 

said  justices,  and  reported  to  the  other,  pursuant  to 

Stat.  49  G.  3*  r.  124.  5. 4.,  the  pauper  being  at  the  time 

of  her  said  examination  sick  and  infirm,  and  unable  to 

travel,  and  the  justices  suspended  the  order  accordingly* 

The  order  and  examination  were  annexed  to  the  case. 

And  the  question  made  at  the  sessions  was,  whether  this 

order  was  void,  inasmuch  as  it  omitted  to  set  out  that 

the  examination  was  taken  before  one  justice  only,  and 

was  reported  to  the  other  justice,  so  as  to  shew  the 

particular  jurisdiction  and   authority  of  the  justices 

under  the  statute. 


NdaUf  who  was  against  the  order  of  sessions,  was 
caUed  onby  theCourt;  and  he  took  exception  to  the 
order  of  Justices,  that  it  appeared  to  be  made  upon  the 
examination  of  the  pauper,  and  that  the  examination 
contained  hearsay  evidence;  and  this  defect,  he  said, 
being  apparent  on  the  face  of  the  proceedings,  the 
Court  wofuld  now  entertain  it,  although  it  was  not  the 
point  submitted  to  them  by  the  sessions.  But  the 
Court  seemed  inclined  against  entering  upon  this  point, 
n&  it  was  not  submitted  to  them  by  the  sessions;  and 
upon  looking  to  the  order  it  was  found  that  it  was  made 
*^  as  well  upon  the  examination  of  E.  Smith  upon  oath  as 
otherwise  r  so  that  the  ground  of  this  objection  failed. 
"Whereupon  he  argued  as  to  the  principal  point,  that  be- 
fore the  Stat.  49  G.  3.  the  justices,  who  made  an  order  of 
removal,  must  have  proceeded  in  all  cases,  except  under 
Bb  2  the 


The  Kino 


CASES  IN  MICHAELMAS  TERM 

the  mutiny  act,  upon  vivd  voce  evidence,  taken  l)efore 

them  in  each  other's  presence  {a) ;  and  inasmuch  as  this 

e^amst        was  a  particular  jurisdiction  given  to  the  justices  for  a 

South  Ltnm,  •  i  i 

All  Saints,  special  purpose,  and  was  contrary  to  the  course  at 
common  law,  they  ought  by  their  order  to  have  set  forth 
so  much,  as  would  shew  that  they  had  this  jurisdiction. 

Lord  EIllenborough  C.  J.  The  justices  have  no 
jurisdiction  at  the  common  law,  but  only  what  is  given 
to  them  by  statute;  and  the  argument  is  as  if  this  were 
a  proceeding  contrary  to  the  common  law.  It  seems  to 
me  that  the  statute  in  question  does  not  make  it  neces- 
sary for  the  justices  to  state  the  proceedings  had  under 
it,  in  their  order. 

Le  Blanc  J.  The  statute  enacts,  that  in  case  the 
pauper  is  by  age,  or  other  infirmity,  unable  to  be 
brought  up  to  be  examined  as  to  his  settlement,  it  shall 
be  lawful'  for  one  magistrate  to  take  his  examinatioD, 
and  report  it  to  another,  and  for  those  magistrates,  upon 
such  report,  to  adjudge  the  settlement;  but  I  do  not 
find  that  the  statute  makes  any  alteration  in  the  form 
of  the  order. 

Per  Curiam,  Order  of  Sessions  confirmed. 

Courthope  ^Kvas  in  support  of  the  order  of  sessions. 

{a)  Rex  V.  Wykes,  Str.  1091.  Hex  ▼.  Howarth,  a  BotL  640.  Xtx  r. 
Coin  Si.  Aldwhi,  Burr.  S*  C.  136.  Ffc  also  LUcr  luhabtttnti  of  fVartt 
5tf;*.488. 
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The  King  against  The  Inhabitants  of  Ashton-  SMwd^, 

°  Nor,  nth. 

under-Lyne. 

TT'HE  Sessions  upon  appeal  confirmed  an  order  of  Whcr<r  pauper's 
justices  for  the  removal  o(  Margaret  the  wife  of  a"oWrcr;d^°^ 
S.  Mills  and  three  children  from  SoiUhcoates  in  the  East   ^^J^f  *.?^  }^^ 

nis  ramily  m 

Ridinirof  Yorkshire^  to  Ashton-undei^-Lune  in  Lanca-  t*^«  parish  of  i9., 

^  ^  ,  and  the  wife, 

shire,  subject  to  the  opinion  of  this  Court  on  the  fol-  during  his  ab- 

,      .  scnce,  took  a 

lowmg  case :  hou*c  at  5/.  a- 

vcar  in  *.,  aad 
iiTed  in  it  with 

In  1803  S.  Mitts  being  settled  at  Ashtm^under^Lipie,  \\l!x^t!^:^^^ 
■  and  married   to  the  pauper,    enlisted  into  the  king's   I'^^uijjgl^" 
service,  and  in  1800  deserted  from  it,  leaving  his  wife  y"r,  andput 

"  some  of  her 

and  children  in  Sauthcoates.     Afterwards  the  pauper   husband's  fur- 

.     ,       ,  .      „       ,  ,  ^  ,  niture  in  it,  in« 

took  a  house  in  SotUhcoates  at  5/.  a-year  rent,  and  re-  tending  to  re* 
sided  in  it  with  her  children  to  the   time   of  her  buVneyerdid 
removal,  which  was  a  period  of  several  years.     During  un'^J^^Icu"^ 
the  time  of  her  residence  in  this  house  she  took  another  *"^  during  the 

time  she  held 

hoaae  firom  one  Dean,  at  five  guineas  a-ycar  rent,  and   both,  her  has- 

^,         1      ,        -,,     i.       .  .         .      .  ,.         band  came  to 

put  some  of  her  husbands  furniture  mto  it,  intending  see  her,  and  re- 

at  the  time  to  remove  from  the  house  where  she  was  welds'* cmA"!- 

then  living  into  Dean^s  house,  but  she  never  did  re-  tvhere^hc  Hve? 

move,  but  underlet  it  to  another  person.     Dean  con-  and  was  made 

acquainted 

sidered  the  pauper, as  liable  for  the  rent,  and  at  the  ex-  with  hcrhar. 

pinttion  of  the  first  quarter  called  upon  her  for  payment  [wo?  HeW* 

of  it.    During  this  quarter  her  husband  came  to  see  her,  5^nVJ|5  Jj^J" 

and  remained  for  seven  weeks  of  it  concealed  in  the  acquire  a  settle- 
ment by  thif 
house  in  wfaicji  she  resided.     Both  that  house,  and  the  residence. 

bouse  taken  of  Dear^  were  taken  without  the  privity  of 

her  husband,  but  the  fact  of  their  having  been  taken 

was  communicated  to  him  at  the  time  of  this  visit. 

6  b  3  DeaJi 
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1 8 15.  Dean  never  considered  her  husband  as  his  tenant,  nor 
ever  knew  of  his  being  in  existence*  The  question  was, 
whether  the  pauper's  husband  acquired  a  settlement  in 


The  Kino 
against 

The  inhabi-     Sauthcoates. 

tants  of 

ASHTON- 

vmusr-Lyji», 


Scarlett,  who  was  against  the  order  of  sessions,  was 
called  upon  by  the  Court,  and  argued  that  the  husband 
gained  a  settlement  by  residing  on  this  tenement  for 
40  days.     For  residence  is  the  thing  that  determines 
whether  any  one  came  to  settle  in  a  tenement  within  the 
meaning  of  the  statute  13  &  14  Car.  a.;  and  if  he  re- 
sides 40  days  irrcmoveably,  this  is  a  coming  to  settle^ 
without  regard  to  the  particular  cause  for  which  he 
came  there.     As  if  a  man  take  a  tenement,  or  employ  an 
agent  to  take  one  for  him,  with  the  purpose  of  secreting 
himself,  and  reside  in  it  40  days,  thb  shall  gain  him  a 
settlement;  and  it  is  the  same  whether  he  pay  rent  for  ' 
it  or  not.     So  here,  the  wife  contracted  as  agent  of  the 
husband,  or  at  least  the  husband  became  responsible  to 
the  landlord  upon  her  contract;  in  like  manner  as  m 
Jofies  V.  Chambers,   coram   Lord  EUenborough  C.  J., 
where  the  wife^  during  the  absence  of  the  husband 
abroad,  took  .a  house  and  contracted  with  the  plaintiff   ' 
to  furnish  it,  who  afterwards  sued  the  husband  upon 
this  contract;  the  defence  was  the  adultery  of  the  wk, 
upon  which  the  defendant  succeeded ;  but  his  Lordship 
left  it  to  the  jury,  that  supposing  they  should  not  find 
the  adultery,  they  we^e  to  consider  whether  as  the  hu^ 
band  neglected  to  pay  her  maintenance,  the  wife  did 
not  go  clothed  with  a  credit  for  which  he  was  respon- 
sible.    And  here  the  husband  adopted  the  contract, 
for  when  it  was  made  known  to  him  he  did  not  repudi- 
ate^  but  on  the  contrary  took  the  benefit  of  it  by  con- 
tinuing 
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tinuing  to  reside  there;  so  that  he  came  to  settle  in  the  1815. 

tenement  within  the  statutable  sense  of  that  expression,  """"• 

that  is,  he  resided  tliere  irremoveably;  for  although  he  agatntt 

was  a  deserter,  and  came  there  with  the  object  of  con-  Janti  of  * 
cealment,  yet  the  parish-officers  could  not  have  removed 
him  on  that  account* 


AsinoN- 

yNDCK.-LYNK« 


Lord  Ellenborough  C.  J.  This  is  a  new  head  of 
settlement  latitando^  but*  it  appears  to  me  that  it  would 
be  a  gross  perversion  of  terms  to  say  that  tliis  paupw 
came  to  settle  in  a  house,  when  he  only  came  to  it  for  the 
purpose  of  concealing  himself  from  the  search  of  those 
who  had  a  right  to  his  service,  and  when  .the  most  that 
can  be  said  of  his  residence  is,  that  the  wife  docs  not 
turn  him  out.  But  tlie  wife  was  the  ostensible  party ; 
she  it  is  that  makes  the  contract  in  her  own  name,  and 
nothing  is  ever  done  on  the  husband's  part  to  ratify  it 
in  any  way.  His  coming  into  the  parish  therefore  was 
nothing  better  than  the  mere  intrusion  of  a  fugitive 
who  is  lurking  in  hiding-places,  and  was  not  in  any 
sense  a  coming  to  settle,  that  is,  not  a  coming  into  the 
parish  animo  rcsidendu 

Le  Blanc  J.  What  the  statute  requires  is  a  coming 
to  settle  in  a  tenement;  the  construction  of  which  ha^ 
been  that  a  person  who  comes  into  a  parish  to  reside  in 
a  tenement  must  have  some  kind  of  interest  in  it.  But 
in  this  case  the  husband  had  not  any  interest;  for  he 
neither  took  the  tenement  himself  nor  by  his  agent ; 
but  the  wife  took  it  for  herself  in  the  absence  of  the  hus- 
band, and  without  his  privity  or  even  his  knowledge. 
Afterwards  the  husband  comes  home  to  his  wife,  not 
knowing  that  she  has  entered  into  any  contract,  and 
B  b  4  resides 
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tants of 
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umdcr-Ltne. 


resides  with  her  for  a  time,  during  which  it  is  commu- 
nicated to  him  that  she  had  made  the^  contract.  This 
is  the  whole  of  the  case,  and  it  does  not  appear  to  me 
to  follow  that  the  husband  must  be  considered  as  having 
come  to  settle  in  this  tenement,  because  he  may  be  liable 
in  respect  of  his  wife's  occupation.  The  contract  of  the 
wife  was  fraudulent,  for  the  landlord  was  never  made 
acquainted  that  she  had  a  husband,  and  never  knew  or 
adopted  him  as  tenant;  he  might  have  declined  the 
contract  altogether,  or  put  an  end  to  it,  bad  he  been 
informed  that  she  was  a  married  woman.  It  seems  to 
me  that  under  these  circumstances  there  was  nothing 
to  prevent  the  parish-officers  from  removing  him. 


Bayley  J.  I  am  entirely  of  the  same  opinion.  It 
was  never  the  intention  of  the  landlord  to  let  the  tene- 
ment to  the  husband. 

Per  Curiam^  Order  of  Sessions  confirmed. 

Marryat  was  in  support  of  the  order  of  sessions. 


Monday  t 
Nov.  13th. 

Derendant  dis- 
charged on 
common  bail« 
and  notice  of 
dedaralion  (ct 
aside,  on  the 
ground  of  a  mis- 
nomer in  the 
christian  namC} 
\ipon  applica- 
tion made  be- 
fore the  time 
for  pleading  in 
abatement 
expired. 


Smith  against  Innes. 

A  RULE  ni»  was  obtained  for  discharging  the  de- 
fendant on  common  bail,  and  settuig  aside  the  no- 
tice of  declaration,  on  the  ground  that  the  defendant 
was  misnamed  in  the  process,  James  instead  of  Jokn^ 
which  latter  name,  the  affidavit  stated,  '<  was  his  true 
name,  and  by  it  he  had  always  been  called  and  known." 
JP.  PoUockj  who  moved  the  rule,  cited  Wilks  v.  Larck  (a) 


[a)  %  Taunt.  $^9. 

5 


as 


Imncj. 
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as  an  authority  in  point;  and  distinguished  Binfield  v.         1815* 
Maxoo€U{a\  because' there  the  application  was  made        ■ 
after  the  time  for  pleading  in  abatement  had  expired ;         againu 
which   was  the  ground   upon  which   the   Court  dis- 
charged the  rule. 

Richardson  now  shewed  cause,  and  referred  to  Salter 
V.  Shergold  (6),  and  Stevenson  v.  Danvers\c\  where  the 
Court  refused  to  order  the  bail-bond  to  be  delivered  up 
on  the  ground  of  a  misnomer.  In  like  maimer  this  is 
properly  matter  for  plea  in  abatement,  for  it  is  not  sug- 
gested that  the  defendant  is  not  the  person  really  in- 
tended to  be  su^.  And  he  produced  an  affidavit  by 
which  it  appeared  that  the  defendant  had  executed  a 
bail-bond  written  in  the  name  oi  James  Innesy  and  sub- 
scribed by  him  with  the  initial  Jl  Junes ;  but  it  did  not 
appear  that  he  knew  his  name  was  written  «7a;7ies  in  the 
bond. 

Lord  Ellenbobough  C.  J.  It  is  right  that  the  party 
should  have  this  remedy.  The  remedy  by  plea  in 
abatement  is  a  late  one,  and  insufficient.  The  defend- 
ant however  must  undertake  not  to  bring  any  action. 

Batley  J.  The  defendant  does  not  ask  to  set  the 
proceedings  aside  with  costs, 

Fer  Curiam^  Rule  absolute. 

(a)  13  JS<M/,  159.  (3)  3  "^"R-  57»*  W  a  A  'dr  P.  109. 
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ruciday,        RoE,  ou  the  Demise  of  Thong,  against  Bedforb. 

Nov.  X4th. 

Devise  to  his  T  J  PON  a  case  reserved  at  the  trial  of  this  ejectment, 
rcriiainder  to  at  Huntingdon^  the  facts,  as  far  as  concerns  the 

Icmllndctto      P^"^^  determined  by  the  Court,  were  these : 
his  daughter  for       Walter   Thotigy   being   seised  in   fee,  on  the   13th 

life,  remainder  o'  o  ^  ^       v 

to  trustees.  &c   of  August  1 768,  devised  the  premises  in  question  to 

remainder  to  .<*       r>        !•/<  1  .  1  r 

tiir  heirs  of  her  his    Wife    for    hfe,    subject    to    tlie   payment   of   an 

wanVofluch  annuity  of  10/.  to  J.  H.  during  the  life  of  his  wife, 

.ovcrilTfceti^t*'  with  which  he  charged  the  premises;  and  after  the 

being  his  will  determination  of  that  estate,  to  trustees  to  prescrre 

and  meaning, 

that  after  the  contingent  remainders;  "  and  from  and  immediately 
wife,  his  daugh-  after  the  decease  of  my  wife,  1  devise  the  said  mes<- 
only^TettaiV *  suages  8cc,  to  my  daughter  Elizabeth,  the  wife  of  J.  Bed- 
^rt*after"t1ic    "Z^^'  (^®  defendant)  for  life,  subject  to  the  payment  of 

decease  of  his  the  said  annuity,  with  remainder  in  like  manner  to 
wife  and  daugh-  ^ 

ter  the  premises  trustees  to  preserve  contmgent  remamders;  and  from 

and  vest  in  the  and  immediately  after  the  decease  of  my  said  daughter, 

body  of  his  I  devise  all  and  singular  the  said  messuages,  &c«  to  the 

foV'SanYof  such  ^^^^  °^  ^^^  ^^^^  lawfully  begotten ;  and  for  want  of 

issue,  should  go  ^^^  issucw  then  I   devise  the  saihe  to  my  crandson 

over  in  fee,  and  '  ^  . 

that  his  daugh-  O.  fV,  Thong  and  bis  heirs  and  assigns  for  ever;  it 

have  any  power  being  my  Will  and  meaning  that  after  the  decease  of  my 

i^ntcnt^^HcW  ^i^j  ™y  daughter  should  have  only  an  estate  for  life  in 

^er'nofwith?'^'  ^®  ^^^  premises,    and  that  after  the  decease  of  my 

sunding,  took  wife  and  daughter,  the  said  premises  should  go  to  and 

an  estate  tail,  .11.         n   t      1     1       ^  >.        «  .t 

and  barred  the    vest  in  the  heirs  of  the  body  of  my  daughter;  and  that 

byniffering a     ^^^  ^Bikt  or  in  defaulf  of  such  issue  the  same  should 

recovery.  absolutely  go  and  vest  in  O.  JV.  Thong  and  his  heirs, 

and  that  my  daughter  should  not  have  any  power  to 

defeat  my  intent  and  meaning  in  this  respect"    And 

8  he 


Bedford. 
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he  gave  power  to  the  trustees  and  their  heirs,  and         i8ij. 
directed  them,  from  time  to  time  and  at  all  times  there- 
after, to  do  all  acts  necessary  for  fulfilling  such  his  in- 
tent and  meaning,  or  the  more  effectually  settling  the  , 
said  premises  agreeably  thereto,  and  the  prevention  of 
any  thing  being  done  to  defeat  the  same,  &c.     Tl>e 
testator   died,  leaving  his  widow,    and  Elizabeth^  .his 
only  child,  then  married  to  the  defendant.     Afterwards 
the  widow  died,  and  the  defendant  and  his  yiik  Eliza- 
beth suffered  a  recovery  of  the  premises  to  such  uses  as 
Elizabeth  should  by  deed  or  will  appoint ;  and  she,  by 
her  will,  appointed  the  premises  to  the  defendant  in 
fee,  and  died,  never  having  had  issue. 

And  the  question  was,  whether  under  this  devise  £//- 
zabethy  the  daughter,  had  an  estate  for  life,  or  in  tail. 

Storks^  for  the  plaintiff,  argued  that  Elizabeth  was 
only  tenant  for  life,  and  consequently  was  not  entitled 
to  suffer  the  recovery.  For  the  rule,  he  said,  in  SheU 
le^%  case  (a)  has  never  been  held  so  inflexible,  that  the 
words  heirs  of  the  body^  which  would,  according  to  that 
rale,  be  words  of  limitation,  may  not  be  otherwise  ex- 
plained in  a  will  by  the  testator  himself  (&)•  Accord- 
ingly it  appears  by  CoUon  v.  CciUon  (c),  Kir^  v.  Jliirf- 
ling  (rf).  Backhouse  v.  Wells  (*),  Perrin  v.  Blake  (/), 
Bagsha^  v.  Spencer  (g),  that  the  rule  may  be  relaxed 
in  favour  of  the  intention,  and  the  words  heirs  of  the 
boAf,  after  an  estate  for  life  to  the  first  taker,  may  be 
construed   words  of  purchase.      And  although  Lord 

(«)  I  Xtp.  I04« 

(hi  Per  Lord  Xcuyttit  GoodtitU  t.  Herrinjt  i  East,  171. 
{e)%Jtk.%46,  {d)  I  rent.  2^1.    cited  aSiirr.  X107. 

(e)  Eq.  Cat.  Ahr.  184.^/.  47.     to  Mod.  181.  cited  %  Burr,  1107. 
(/)  1  Bi  R.  674.    4  Burr.  1579.  C?)  «  ^^^*  »4». 

Hard- 
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1815.  Hardwicie  determined  the  case  last  cited  uponadis- 
tiQction  betwixt  a  devise  of  a  trust  and  of  a  I^gal  estate ; 
yet  it  appears  that  he  afterwards  abandoned  that  distinc- 
tion (a) ;  so  that  it  is  now  agreed  that  the  same  construc- 
tion shall  hold  as  well  where  it  is  a  legal  estate  as  where 
it  is  a  trust.  The  result  then  of  the  cases  seems  to  be 
this,  that  where  the  intention  of  the  testator  is  mani- 
festly to  give  an  estate  for  life  to  the  first  taker,  and 
that  the  second  should  take  by  purchase,  this  intention 
shall  prevail,  notwithstanding  the  devisor  has  described 
the  person  who  is  to  take  after  the  devisee  for  life,  by  the 
words  /leirs  of  the  body.  And  so  in  the  case  at  barJSUaa- 
beth  had  an  estate  for  life  only,  because  the  devisor  has 
plainly  expressed  his  intention  to  give  her  such  estate; 
first,  affirmatively,  by  limiting  it  to  her  for  life;  and, 
next,  negatively,  by  declaring  that  she  shall  have  that 
estate  only;  and  further,  by  distii^uishing  her  life 
estate  from  the  remainder  to  the  lieirs  of  her  body,  by 
charging  the  one,  and  omitting  to  charge  the  other, 
with  the  payment  of  the  annuity ;  and  also  by  restrict- 
ing her  power  to  defeat  his  intent ;  and  therefore  this 
shall  take  the  case  out  of  the  general  rule,  and  turn  the 
'  words  heirs  of  the  body,  which  come  after  the  estate  for 
life,  and  are  commonly  used  as  words  of  limitation,  into 
words  of  purchase. 

Lord  Ellenborough  C.  J.  If  we  should  be  of 
opinion  that  Elizabeth  the  daughter  took  an  estate  tail, 
there  is  an  end  of  this  case.  And  it  appears  to  me  that 
under  this  devise  an  estate  tail  in  remainder  vested  in 

(«)  Garlh  ▼.  JB^HwiM,  %  Fis.  646. 

her. 
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her.     The  rule  is,  I  think,  well  and  shortly  laid  down         1815. 
by  Lord  ThurlatDj  \n  Jones  v,  Morgan  (a),  who  said  that       — 
*^  By  all  the  cases  where  the  estate  is  so  given,  that  after        agmtui 
the  limitation  to  the  first  taker  it  is  to  go  to  every  per-        «»fo»d. 
son  who  can  claim  as  heir  to  tlie  first  taker,  the  word 
heirs  must  be  a  word  of  limitation."     It  seems  to  me, 
following  this  construction,  that  this  must  be  an  estate 
tail  in  the  daughter,  in  order  to  effectuate  the  intention 
of  the  testator,  which  was,  that  all  her  issue  should  take. 
And  this  puts  an  end  to  the  case  without  going  into  any 
other  point  (ft). 

t 
Le  Blakc  J.  The  plain  intention  of  the  testator  was 
to  give  his  daughter  an  estate  tail ;  fiir  it  was  not  to  go 
over  until  there  was  a  failure  of  her  issue^  and  he  has 
not  superadded  words  of  limitation  to  the  heirs  of  her 
body,  to  shew  that  he  meant  the  children  of  his  daugh- 
ter only.  At  the  same  time  he  intended  to  prevent  her 
barring  the  issue;  but  this  he  cannot  do. 
I 

Ba.yi£Y  J.  I  am  of  the  same  opinion.  In  Colson  v. 
Cclson  it  was  determined  that  an  estate  tail  vested  in  the 
first  taker,  notwithstanding  it  was  devised  to  him  for  life, 
with  remainder  to  trustees  to  support  contingent  re- 
mainders. I  have  always  understood  the  rule  to  be,  that 
wherever  an  estate  for  life  is  given  to  the  first  taker,  and 
afterwards  to  any  branch  of  his  heirs  as  a  class,  so  that 
the  whole  line  of  heirs  to  the  first  taker,  who  answer  to 
the  description  in  the  will,  should  succeed  him  as  such^ 
there  the  first  taker  cannot  have  an  estate  for  life,  be- 

(a)  I  Br.  Ch.  Cos.  1x9. 

{h)  There  was  another  point  made  in  argument  upon  the  efTcct  of 
>  feoflfment  by  the  dcfendanti  and  £oe  afterwards  levied  to  him. 

cause 
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Cftuse  all  hein  dainiiiig  as  heirs  must  take  by  descent; 
and  therefore  the  words  "  hein  of  the  body"  do  not 
operate  as  a  designatio  personarum^  but  are  words  of 
limitation.  The  words  heirs  of  i/te  bo^  are  pri^rly 
words  of  limitation,  and  not  words  of  purchase. 


Dampier  J.  It' seems  clear  by  the  limitation  over 
for  want  of  issue  of  his  daughter,  that  the  testatoic 
used  heirs  of  the  body  as  words  of  limitation.  It 
has  already  been  determined  that  this  is  a  devise  of  a 
legal  estate  [a\  and  Lord  Hardvoicke  in  Bagshtto)  v. 
Spencer^  when  he  took  a  difference  betwixt  a  trust  in 
equity  and  a  legal  estate,  agreed  that  upon  a  devise  of 
a  mere  legal  estate,  the  words  must  be  taken  as  they 
stood,  according  to  the  strict  I^al  determination. 

Judgment  for  the  Defendant. 

Frere  Serjt.  was  for  the  defendant. 

(«;  Tkng  T.  Bedford^  i  J5r.  Cb.  Cas,  313. 


T9esday, 
Ik'ou  14th. 


Roe,  on  the  several  Demises  of  Allport  and 
Others,  against  Bacon. 


p^^JECTMENT.     At  the  trial  before  Dallas  J.  at  the 
Staffordshire  assizes,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 
case^  the  material  facts  of  which  are  these : 


Perise  to  wife 
of  **  all  and 
singular  my 
freehold  lands, 
mcuuages,  and 
tencnnents  at, 
&C.  or  else- 
where, together 

with  all  nay  household  goods,  &c.  for  life,  and  after  her  decease  then  aM  the  M  estates 
goods,  ace  to  be  diTided  among  my  sons  (naming  Bve)  share  and  share  alike;"  held 
that  the  sons  took  a  fee  in  the  lands  after  the  death  of  the  wife,  and  that  the  esUte  of 
one  of  them  was  well  derised  to  another,  by  a  demise  ••  of  all  trn  froferthndU  i^ere 
which  belongs  to  me,  after  my  roothet*s  death,  to  him  and  hit  heirt.*^ 

John 
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Jokn  Bacon  the  elder  being  sdsed  in  fee,  &c  devised         1815. 
to  his  Wife  Elkn,  **  all  and  singular  my  freehold  lands,         '~^ 
messuages,  and  tenements  at  Tutbury  and  Hariburyj  or        ^oha 
elsewhere,  together  with  all  my  household  goods,  cattle, 
chattels,  debts,  and  all  my  implements  of  husbandry,  &c., 
for  her  natural  life,  and  after  her  decease  then  all  the 
said  esUUesj  goods,  &c.  to  be  divided  among  my  cons 
TkomaSf  Johriy  Humphry,  and  Eeter  Bacon,  and  my  son- 
ia-law  C-  Tdbberer,  share  and  share  alike."     The  testa- 
tor died,  and  afterwards  John  the  son,  by  his  will,  gave 
and  bequeathed  to  his  wife  certain  copyhold   land, 
*'  and  if  my  brother  Peter  should  happen  to  be  the 
longer  liver  after  nT6  and   my  wife,   I  give  and  be- 
queath to  him  my  proportionable  share,  which  belongs  to 
me  ajiermy  mother^s  decease,  to  him  and  his  heirs  for  ever.'' 
John  died,  then  JBllen  the  widow  of  th»  first  testator  died, 
and  afterwards  John's  wife  died,  and  Peter  survived, 
and  devised  to  his  wife  (the  defendant)  for  life,  and 
died.     And  two  questions  were  made,  ist,  What  estate 
the  devisees  took  under  the  will  oijohn  Bacon  the  elder 
after  the  death  of  Ellen  his  widow,     adly,  Whether 
the  estate  oijohn  the  son  passed  by  his  will  to  his  bro- 
ther Petef^  so  as  to  pass  by  the  devise  oi  Peter  to  the 
defendant. 

Peake  for  the  plaintiff  argued,  ist,  that  the  devisees 
under  the  will  of  J.  J5.  the  elder  took  only  an  estate  for 
life.  For  the  word  estates,  which  is  the  only  word 
capable  of  enlarging  the  devise  beyond  a  life  interest, 
will  not  liave  that  effect,  because  being  used  in  the  plural 
it  shews  that  the  testator  did  not  mean  by  it  to  express 
thequantity  of  interest,  but  only  the  things  which  were 
the  subject  of  the  devise;  in  the  same  manner  as  if,  instead 
of  saying  aU  the  said  estates^  he  had  repeated  all  and 

singular 


Bacoh. 
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1815.  singular  my  freehold  lands,  &c.  at  Tuiburjfy  &c.  or  else- 
"^^  where ;  which,  if  he  had  done,  would  plainly  have  passed 
^mmi  but  an  estate  for  life.  In  Denn  v.  MeUor  (a)  the  words 
<<  lands,  tenements,  and  hereditaments,"  were  held  to 
carry  only  a  life  estate ;  and  it  was  long  ago  doubted  by 
Lord  Hardwicke  whether  estates  in  the  plural  denoted 
more  than  a  description  of  the  lands  (6).  It  is  true  that 
this  word  has  since  been  considered  as  eqaivalent  to 
estate  in  the  singular  (c) ;  and  the  latter  word  has  been 
sometimes  held,  though  not  always  (<2),  to  carry  a  fee; 
as  if  it  be  coupled  with  the  word  lands^  there  is  good 
reason  why  it  should  pass  the  interest,  for  if  it  meant  Jio- 
thing  more  than  the  lands,  it  would  be  useless,  for  the 
two  words  would  mean  but  the  same  thing  (^).  But 
where  estates^  which  according  to  its  natural  sense  means 
the  lands,  is  the  only  word  of  description,  uid  particu- 
larly where  it  is  joined  with  the  word  saidy  which  is  a 
word  of  reference,  making  the  things  to  which  it  refers 
to  be,  as  it  were,  incorporated  into  the  devise^  the  same 
as  if  they  were  repeated  in  it,  there  is  no  reason  for 
extending  this  word  beyond  both  its  natural  and  its  re- 
lative sense,  adly,  The  words  "  try  proportioimhk 
skaret'  are  not  sufficient  to  pass  the  estate  of  one  bro- 
ther to  the  other. 

Lord  Ellenborough  C.  J.  If  we  were  caHed  on  to 
construe  this  will  with  the  same  critical  precision  that 
would  be  prescribed  to  a  grammarian,  I  should  be 
much  inclined  to  adopt  the  arguments  of  the  learned 
counsel,  because  the  said  estates  do  seem  in  strictness  to 

(a)  5  r.^.55g.  (h)  CMdwyn  v.  Goodwyn,  I  Vtu  ai9. 

(c)  l^kUher  T.  5f*if>M,  a  r.  A  659.        (rf)  Dtnn  v.  GmAth,  Cv^p^hsv 

refer 
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r^r  to  the  freehold  lands,  messuages,  and  tenements 
before  devised,  accordmg  to  the  rule,  verba  relata  itiesse 
xfideniur.  But  in  cases  of  this  sort  unless  the  testator 
uses  expressions  of  absolute  restriction,  it  may  in  general 
be  taken  that  he  intends  to  dispose  of  the  whole  inte- 
rest; and  in  furtherance  of  this  intention  courts  of  jus- 
tice have  laid  hold  of  the  word  estate,  as  passing  a  fee, 
wherever  it  is  not  so  connected  with  mere  local  descrip- 
tion as  to  be  cut  down  to  a  more  restrained  significa- 
tion. Now  in  this  case  we  find  the  word  estates,  which 
at  this  day  may  be  taken  to  be  equivalent  to  estate  for 
the  purpose  of  passing  the  whole  interest,  and  really  an 
argument  is  afibrded  from  the  company  in  which  this 
ivord  is  found,  why  it  should  so  mean.  For  the  testator 
devises  aU  ike  said  estates,  goods,  8cc.  amongst  his  sons, 
which  without  doubt  passed  the  entire  property  in  the 
goods  to  them ;  wherefore  by  the  aid  of  collocation  the 
vrord  estates  may,  I  think,  fairly  be  intended  to  compre- 
hend the  intire  interest  in  the  lands.  And  this  falls  in 
wkh  the  principle  of  the  decision  in  Roe  v.  Wright, 
Eas^s  Rep.,  which  is  not  at  all  broken  in  upon  by  the 
former  decision  in  Doe  v.  Wright  {a)  upon  another  clause 
of  the  same  will,  in  which  the  word  estate  did  not  occur. 
Wherefore  it  seems  to  me  that  the  devisees  under  this 
will  took  a  fee  after  the  death  of  the  widow.  Upon  the 
other  point,  "  my  proportionable  share'*  means  all  his 
interest. 

Le  Blavc  J.  To  hold  the  rule  strictly,  that  in  every 
devise  of  lands  without  words  of  limitation  no  more  than  J 
a  life-estate  should  pass,  vrould  be  to  defeat  in  many 

(«}.  8  T.  iL  64.   X  jy.  R.  3 J5. 
VojU  IV*  C  c  instances 
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1815.  iiMtances  the  intentioD  of  testators;  and  the  courts  see- 
*^"^        ing  this,  have  always  been  vigilant  to  Lay  hold  of  other 

agmtui  expressions,  and  among  them,  the  word  estate,  to  pre- 
vent such  a  consequence.  Here  the  word  is  estates.  The 
testator  first  disposes  of  his  lands,  together  with  his 
goods,  to  his  wife  for  life ;  afterwards  he  gives  the  said 
estates,  goods,  &c,  to  be  divided  amongst  his  sons. 
Now  estates  may  mean  as  well  the  interest  in  the  lands 
as  the  lands  themselves,  and  here  I  think  the  court  is 
justified  in  giving  it  the  more  enlarged  construction. 

Bayley  J.  It  seems  to  me  that  estates  might  be 
meant  as  eicplanatory  of  what  the  testator  intended  by 
the  words  all  tm/ freehold  lands,  &c. ;  and  although  upon 
those  words  alone  we  should  not  have  been  warranted 
in  saying  that  the  whole  interest  passed,  yet  now  that 
he  has  used  the  word  estates,  this  may  be  interpreted 
to  mean  the  quantum  of  interest  as  well  as  the  land« 

Dampier  J.  The  estate  devised  to  the  five  sons  was 
to  be  divided  among  them :  <<  my  proportionable  share** 
refers  to  such  a  divisible  estate. 

Judgment  for  the  Haiotiff  in 
part,  but  not  as  to  Mn'^ 
and  Petet^s  5th. 
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1815. 

Graham  against  Anderson.  Wednesday, 

Nov,  15th, 

QNE  of  the  bail  in  this  case,  a  natural  born  subject  cf  a  native  of 

England,  who  was  a  housekeeper,  was  permitted  to   ^"fwTd  tT* 

justify  partly  in  respect  of  a  landed  estate  in  Surinam.   3****'**^^  **  ^*'''« 

-  .  'in  respect  of 

and  partly  in  respect  ofpropertyinJ5?w^/awrf.  A  late  case   property  partly 

of  this  sort  before  Dampier  J.  was  mentioned,  {a)  parff/abfoad? 

Bayley  J.  (the  only  Judge  in  court)  observed  that 
the  Plaintiff  might,  by  pressing  the  bail,  compel  him  to 
render  his  property  abroad  available.  But  afterwards 
on  the  same  day,  he  added  that  he  had  looked  into  the 
cases,  and  that  they  were  contradictory  {b) ;  and  that  it 
must  not  be  taken  for  granted,  that  a  party  can  justify 
in  respect  of  property  abroad  when  he  has  no  other 
property, 

{a)  Sec  Btardmort  ▼.  Phillips^  ante,  173. 

{*)  See  Smith  v.  Scandrett,  1 BL  A  444.  B(,ddy  v.  Leyhnd,  4  Burr.  25  s6. 


Doe,  on  the  several  Demises  of  Newnham  and  ^f'^^f 

.  Nov.  17th. 

Another,  against  Creed. 

EJECTMENT  for  certain  messuages  and  premises  Devise  of  tes. 
.       .  .  1       /»  o      ■.--  tator's  reversion 

Situate  m  Frescott'Stj-eef,  m  the  parish  ot  St,  Maiy   to  j,  N.  for 
MatfellM.     At  the  trial  before  Lord  £«£7A?rw?//C.  J.   lo^Tnui^^^^ 

raise  portions 
for  younger  children,  remainder  to  his  first  and  other  sons,  &c.,  with  power  to  J.  N.  and 
those  in  remainder  during  their  respective  possessions,  to  make  leases  of  the  lands  in 
Sussex  and  Huntingdonshire,  for  not  exceeding  twenty-one  years,  at  the  most  rent ;  and  of 
tile  lands  in  Middlestx  and  London  for  not  exceeding  sixty-one  years,  at  the  usual  cr  other  the 
*intreiit:  Held  that  J.N,  might  well  lease  the  lands  in  Middlesex  upon  a  fine,  and  at 
a  reserved  rcnty  which  rent  exceeded  the  rent  reserved  upon  a  former  lease  in  beinic  at 
the  date  of  the  will,  and  at  the  tcctator*s  deathj  and  upon  which  lease  the  then  lessor 
had  also  taken  a  fine. 

C  C  2  at 
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'    1815.        at  the  Middlesex  sittings  after  last  Hilary  term,  there 
was  a  verdict  for  the  plaintiff^  subject  to  the  opinion  of 
agmnst         the  Court  upon  the  fiJIowing  case : 

John  Newnkam  being  seised  in  fee  of  the  reversion, 
expectant  upon  the  death  o(E.  NewnJtamy  of  the  premises 
in  question,  by  his  will  dated  8th  October  1757,  de- 
vised all  his  manors,  messuages,  lands,  tenements,  farms, 
and  hereditaments,  and  all  his  real  freehold  and  copy- 
hold estates,  Sec  in  the  counties  of  Sussex^  Huntingdon^ 
mdiMiddlesexy  and  the  city  of  Landofij  and  elsewhere 
in  Great  Britain^  to  his  son  J.  Neamham  for  life  without 
impeachment  of  waste,  with  power  to  charge  his  es- 
tates in  Sussex  with  a  rent^charge  not  exceeding  1000/. 
a  year  as  a  jointure,  and  with  a  sum  of  money  by  mort- 
gage for  younger  children,  remainder  to  the  use  of  thefirst 
and  other  sons  of  the  body  of  his  son  J,  N.y  &c.,  and  he  di- 
rected that  it  should  and  might  be  lawful  to  and  for  his 
son  <7.  N,9  and  for  all  and  every  person  and  persons  who 
should  be  entitled  to,  and  inherit  his  said  estates  under 
the  several  limitations  aforesaid,  during  their  respective 
possessions,  to  grant  leases  of  the  same  estates,  or  any 
part  thereof,  from  time  to  time  as  occasion  should  re- 
quire, that  is  to  «ay,  of  all  or  any  part  of  the  messuages, 
tenements,  farms,  and  lands,  &c.  in  the  counties  of  5tf5- 
sex  and  Huntingdon  for  any  term  or  terms  of  years  not 
exceeding  ii,  so  as  there  should  be  reserved  by  such 
lease  or  leases  the  most  rent  that  can  be  got  for  the  same, 
and  of  all  or  any  part  of  the  messuages,  ground,  and 
tenements  in  the  county  of  Middlesex  and  city  €^ London 
for  any  term  or  terms  of  years  not  exceeding  61,  so  as 
there  shall  be  reserved  thereon  the  usual  or  other  the 
most  rent,  that  can  be  had  for  the  same^  &c.  The  tes- 
tator 
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tator  died  in  1764.    E.  Nemniam  died  in  1767.     Pre-         1815. 


Dob 


yioiisly  to    the    testator's   death,   viz*    in   1741,   the 
premises  in  question  were  demised  by  indenture  in  con*         ag^»st 
sideration  of  100/.  fine  by  Sir  JV.  Lemon,  (from  whom 
both  E.  Newnham  and  the  testator  derived  title,)  to  one 
K  W.  by  the  description  of  all  that  messuage^  &c.  in 
PrescM-street,  &c.  habendum  from  Christmas  1744,  for 
41  years,  at  a  reserved  yearly  rent  of  6U     After  the 
death  oiE.  Nenonhamy,J,  Neamham  the  son  being  tenant 
for  life^  by  indentttre  of  the  25th  oi  May  1772,  in  con- 
sideration of  150/.  fine,  and  the  surrender  of  the  for- 
mer lease,  demised  the  said  premises   to  one  Beale  Ibr 
61  years,  at  a  reserved  yearly  rent  of  io2.     Afterwards 
four  other  messuages  were  built  on  the  said  premises, 
and  by  indenture  of  the  26th  of  July  181 1,  between  the 
said  J.  Newnham  and  the  defiaidant,  J.  N.  in  consider- 
ation of  a  fine  of  31 S^  and  of  the  cancdlation  of  the 
former  lease  to  Beak,  demised  the  said  premises  by  the 
description  of  all  that  piece,  &c.  together  with  five 
messuages,  &c  for  61  years  at  a  reserved  rent  of  10/. 
The  said  premises  were  at  the  time  of  ghinting  this 
lease  worth  to  be  let  for  the  term  of  61  years,  with  the 
covenants,  &c.  contained  in  the  said  lease,  and  according 
to  the  usual  covenants,   conditions,  and  provisoes  of 
letting  in  the  parish  where  they  are  situate^   50/.  per 
annum.    The  defendant  entered,  and  is  in  possession ; 
J.  Neamham  died,  and  the  plaintiff  is  intitled  to  recover, 
if  the  said  lease  is  void,  as  not  being  made  pursuant  to. 
the  power  contained  in  the  will. 

The  question  for  the  opinion  of  the  Court  is,  if  the 
plaintiff  is  intitled  to  recover ;  if  he  is,  the  verdict  to 
stand,  if  not,  a  nonsuit  to  be  entered, 

C  c  3  Scarlett 
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1815.  Scarlett  for  the  plaintiff  argued  that  the  leue  wa9 

void,  not  being  made  in  conformity  with  the  power.  For 
this  power  is  to  be  expounded  strictly  according  to  the 
rule  for  the  construction  of  powers ;  the  reascm  of 
which  rule  seems  to  be^  because  powers  are  in  abridgment 
of  the  rights  of  those  in  remainder;  for  which  reason  also^ 
wherever  the  power  is  coupled  with  a  condition,  this 
being  for  the  benefit  of  the  remainder-man,  the  condi- 
tion is  to  be  strictly  enforced.  Now  the  condition  in 
the  case  at  bar  is,  that  there  shall  be  reserved  the  usual 
or  other  the  most  rent  j  and  tlie  lease  is  in  consideration 
of  a  fine^  and  a  reserved  rent  of  10/.  That  this  is  the 
most  rent  is  negatived  by  the  case ;  and  then  the  ques- 
tion is,  Is  it  the  usual  rent  ?  Now  it  is  for  the  defendant 
who  sets  up  the  lease  to  prove  this.  Vsual^  taken  in 
one  sense,  may  be  said  to  signify  such  as  has  been  be- 
fore reserved;  but  this  is  not  the  sense  in  which  it  is 
used  here ;  %yhich  will  appear  by  reference  to  the  power 
itself,  and  the  reason  of  it.  The  power,  as  it  reelects 
the  lands  in  Sussex  and  Hufitingdonj  is  conditioned  for 
the  reservation  of  the  most  rent,  absolutely;  but  as  to 
the  lands  in  Middlesex  and  Londorh  it  is  for  the  reserv- 
ation of  the  usual  or  other  the  most,  in  the  alternative; 
the  reason  of  which  variation  in  the  language  of  the 
condition  was  obviously  to  enable  the  tenant  for  life  to 
grant  building  leases  of  the  lands  in  Middlesex  and 
London  as  occasion  should  require.  Therefore  as  to 
these  lands  the  language  of  the  testator  is,  it  may  be 
necessary  to  grant  building  Ljases  of  the  lands  in  Mid* 
dlesex  or  London;  and  if  it  should  be^  then  it  cannot  be 
expected  that  a  rack  or  the  most  rent  can  be  gotten  for 
them ;  it  shall  therefore  be  enoi^  in  sudi  an  event  to 
reserve  the  usual  rent,  that  is,  the  rent  which  is  usually 
10  reserved 
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reserved  upon  buildirig  leaseis  cf  other  lands  in  the 
ume  neighbourhood ;  but  if  there  be  no  necessity  for 
a  building  leasee  then  the  lands  in  Middlesex  and  Loti' 
don  will  stand  in  the  same  situation  as  the  lands  in  Sus^ 
sex  and  Huntingdon^  and  there  can  be  no  cause  for 
taking  a  less  rent  for  them  than  for  the  others ;  and 
therefore  in  that  case  the  othar  alternative^  that  is,  that 
the  most  rent  shall  be  reserved,  diall  attach  upon  them 
as  wdl  as  upon  the  lands  in  S$issex  and  Huntingdon. 
And  this  mode  of  construing  the  words  of  the  condition 
diaribidivif  will  satisfy  boUi  alternatives,  and  is  the  only 
reasonable  construction ;  for  any  other  will  defeat  the 
benefit  of  the  remainder-man,  for  whose  benefit  alone 
diis  condition  was  made.     If  it  be  asked,  Is  the  tenant 
for  life  then  precluded  from  taking  any  fine?  it  may  be 
answered,  he  is  not,  provided  that  upon  every  building 
lease  he  reserve  the  usual  or  common  rent  of  the  neigh- 
bourhood, and  upon  every  other  lease  the  most  rent 
But  as  the  defendant  would  have  it,  if  the  tenant  for 
life  has  originally  let  these  lands  upon  a  building  lease, 
at  a  mere  nominal  rent,  he  and  every  successive  tenant 
for  life  may  go  on  from  time  to  time  granting  leases  at 
the  same  nominal  rent,  however  great  the  improved 
annual  value  may  have  become,  and  may  exhaust  the 
whole  value  of  the  term  in  himself  by  taking  a  fine  to 
the  utter  disparagement  of  those  in  remainder.    And 
this  is  to  be  done  under  colour  of  a  condition  which 
had  for  its  sole  object  to  secure  the  interests  of  those  in 
remainder,  and  where  the  interest  of  the  tenant  for  life 
is  already  provided  for  by  the  power  given  him  to  join- 
ture and  raise  portions  for  younger  children. 

C  c  4  Lord 


Ckeed. 
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1 8 1 5*  Lord  Ellenborouoh  C.  J.    Unless  ure  found  some-- 

■  thing  in  tbe  language  of  this  power  pointing  at  the 

mri^mt  neighbourhood  as  tbe  test  of  what  should  be  cmisidered 
the  usual  rent,  we  cannot  embark  this  idea  of  it  into  the 
question.  UsuiU  in  its  ordinary  sense  must  mean  usual 
to  be  letten  with  reference  to  the  subject  to  be  letten* 
When  the  testator  authorized  the  granting  of  leases  of 
the  lands  in  Middlesex  and  London  for  6i  years,  he 
might  possibly  do  thb  with  a  view  to  repairing  leases, 
such  as  leases  of  houses  in  London  frequently  are.  The 
testator  however  must  have  contemplated  that  a  fine 
would  be  taken ;  for  the  lease  stood  originally,  in  his 
time,  at  a  rent  of  61.  a-year  with  a  fine.  Afterwards 
we  find  the  rent  was  increased  to  io2.,  and  it  now  stands 
at  that  rent.  Therefore  the  interest  of  the  remainder- 
man has  been  improved;  for  the  rent  has  become  a 
better  rent.  It  is  something  more  then  tbe  usual, 
though  less  than  the  most;  but  it  may  be  either  usual 
or  most.  Suppose  these  lands  had  become  situate  in  a 
ruinous' part  of  tlie  town,  in  such  a  case  the  tenant  for 
life  might  not  have  been  able  to  get  the  usual  rent;  and 
then  he  was  to  get  the  most.  The  devisor  had  two 
descriptions  of  property ;  that  which  lay  in  Sussex  and 
Huntingdon^  for  which  he  provided  that  the  most  rent 
should  be  reserved,  as  upon  an  agricultural  lease,  where 
the  annual  produce  of  the  land  might  be  supposed  to 
afford  to  the  remainder  man  a  full  rent;  the  other  de- 
scription of  property  he  allows  to  be  let  for  a  longer 
term,  and  at  the  usual  or  other  the  most  rent.  And  for 
this  property  we  find  that  a  fine  has  always  been  taken; 
and  that  upon  the  two  last  leases  the  rent  has  been  in- 
creased* Is  it  not  then  the  usual  rent  ?  It  is  the  usual 
and  something  more ;  it  is  inclusive  of  the  usual,  being 

15  the 


IK  THX  Fimr-sizTq  YsAB  ot  GEORGE  III. 

the  usual  and  more*  It  seems  to  me  therefore  that  the 
terms  of  this  power  have  been  complied  with ;  and  that 
nothing  has  been  done  but  what  the  person  who  created 
the  power  must  have  contemplated;  the  property  hav- 
ing been  before  let  on  fine  at  a  reserved  rent  Here  it 
has  been  let  on  fine,  and  at  a  greater  than  the  usual 
rent. 

Le  Blanc  J.  Looking  at  the  situation  of  the  testa- 
tor^s  property  as  it  is  stated  on  the  case^  and  also  at  the 
language  which  he  has  used,  who  is  the  framer  of  this 
power,  I  am  unable  to  give  to  it  any  other  construction 
than  that  which  has  been  given  by  my  Lord.  The 
testator  must  have  been  aware  at  the  time  of  creating 
the  power  that  this  property  was  on  lease  at  a  fine  and 
a  reserved  rent ;  and  he  makes  a  distinction  in  the  terms 
of  the  power,  as  it  applies  to  the  di£Perent  descriptions 
of  property  which  he  disposes  o£  As  to  that  in  Sussex 
and  Huniingdanshire^  he  says,  the  most  rent,  but  when 
he  comes  to  the  property  in  Middlesex  and  London  he 
introduces  another  term,  by  saying  the  usual  or  other 
the  most  rent.  If  his  object  had  been  to  prevent  the 
taking  of  a  fine  upon  the  lease  of  the  lands  in  London 
and  Middlesex,  and  to  require  that  the  remainder-man 
should  have  the  most  rent,  he  had  no  occasion  to  vary 
the  phrase  in  respect  of  these  lands,  from  that  which  he 
had  used  in  respect  of  the  lands  in  the  two  other  coun- 
ties. Therefore  by  introducing  the  term  usual,  he  cer- 
tainly meant  to  secure  to  the  remainder-man  as  much 
rent  as  before^  but  he  also  meant  to  give  the  tenant  for 
life  power  to  take  a  fine.  It  might  happen,  however, 
diat  some  part  or  the  whole  of  this  property  might  be- 
come so  situated,  as  not  to  fetch  the  usual  rent,  and  if 

it 
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it  had  stood  upon  the  term  usual  alone,  the  power  of 
leasing  would  be  gone  ^  he  has  therefore  added  to  tlie 
term  «  usual"  "  or  other  the  most  rent."  Wherc^ 
fore  this  lease  seems  to  me  to  be  well  sustained  by  the 
power. 


Dabipier  J.  in  the  course  of  the  argument  said,  that 
he  had  always  considered  usual  in  these  powers  as  con- 
trasted to  mast. 

Pet  Curiam^  Judgment  of  nonsuit  (a) 

Burrough  was  to  have  argued  for  the  defendant,  but 
the  Court  stopped  him  at  the  outset  of  his  argument 

[ft)  As  to  the  takioc  a  6ne«  see  Right  ▼.  Thomas^  3  Bwr.  1440^  As 
to  the  construction  of  the  words  usual  re»i,  sec  Mnricc  t.  Antr^h 
Birir.  325.     Qrbj  r.  Mahuk^  3  CUn.  R.  56. 66.  68. 


Niv,  zSth. 


The  Kino  against  The  Inhabitants  of  Standard 
Hill. 


1}  Y  an  order  of  two  justices,  two  persons  named 
therein  substantial  householders  of  the  township  of 
Standard  Hill  w^e  appointed  overseers  of  the  poor  of 
the  Sidd  township ;  which  order  being  removed  by  cer- 
tiorari, a  rule  nisi  was  obtained  for  quashing  it  The 
affidavits  in  support  o(  the  rule  set  forth,  that  Standard 
Hill  is  a  close  or  piece  of  ground  within  the  predncts 
or  liberties  of  the  castle  of  Notiing/iamy  which  before 

•qaestion  upon 
affidavit,  whe- 
ther the  place  for  which  the  appointment  is  made  be  a  township  or  vilU  and  if  it  ap- 
pear by  Uie  affidavits  that  it  is  not,  and  be  not  stated  to  be  such,  or  tliat  it  is  reputed  to 
be  suchi  the  Court  will  quash  the  appointment. 

the 


An  appoint- 
ment by  two 
justices  of  over- 
seers of  the 
poor,  may  be 
remoTcd  into 
this  Court  by 
eertiorari,  with- 
out appealing 
aeainst  it  to 
the  Quarter 
Sessions,  and 
this  Court  will 
go  into  the 
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the  year  1807  was  let  out  in  gardens,  but  in  that  year        1815. 
was  sold  by  the  Duke  of  Newcastle^  the  owner  of  the  ' 

eastle^  and  then  for  the  first  time  had  several  dwelling-         against 
houses  built  upon  it     Before  that  time  the  high  con-     ^c^ntsof''* 
stable  for  the  hundred  within  which  the  castle  is  situate,      ^^hIll^" 
used  to  issue  his  precepts  and  serve  them  at  the  lodge 
of  the  casde,  and  obtained  returns  to  such  precepts  of 
the  inhabitants  living  within  the  precincts  from  the  por- 
ter at  the  lodge.     After  the  erection  of  the  houses  the 
high  constable  directed  the  porter  to  attend  a  meeting 
of  magistrates  for  the  county  to  be  sworn  in  constable, 
which  he  accordingly  did  in  Sept.  1808,  and  was  upon 
the  application  of  the  said  high  constable  appointed 
and  sworn  in  constable  for  Standard  Hill  for  the  year 
ensuing ;  but  this  was  done  without  the  knowledge  of 
the  Duke^  or  his  steward,  or  any  of  the  inhabitants  of 
Standard  HiUj  who  refused  to  make  good  to  him  pay- 
ments which  he  had  made  to  the  high  constable  for 
assize  and  sessions  bills,  returns  of  taxes,  &c.,  alleging 
that  they  were  not  liable  to  the  appointment  of  any 
constable^  or  other  civil  or  parochial  officer,  or  to  the 
pigment  of  any  such  charges;  and  in  consequence  of 
orders  from  the  steward  a  constable  had  not  been  sworn 
in  or  acted  since  April  18 14.     Standard  Hillj  aud  the 
castle  with  all  its  precincts  and  liberties,  were  always 
deemed  to  be  extra-parochial,  and  no  part  of  it  was  ever 
reputed  to  be  a  township  or  vill,  or  assessed,  or  liable 
to  be  assessed,  to  the  relief  of  the  poor,  or  ever  had  a 
constable,  or  overseers  of  the  poor,  or  other  civil  officer, 
appointed,  except  as  above  stated.     A  chapel  was  built 
on  Standard  Hiilj  by  private  subscription,  for  the  cele- 
bration of  divine  service  according  to  the  rites  of  the 
church  of  England,  in  pursuance  of  an  act  of  the  47th 

of 
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of  the  King,  intituled  **  An  act  for  erecting  a  chapel  on 
ceitain  extra-parochial  land  called  Siandard  HiUj*  &c ; 
againit         which  act  Contained  a  proviso  that  nothing  therein 
unts  of '     shotild  extend  to  make  any  new  parish,  or  to  alter  or 
^^HiLL r**      affect  any  tithes  or  other  ecclesiastical  payments,  or  any 
rates,  taxes,  assessments,   or  other  payment   whatso- 
ever, 8ic. 

In  answer  to  this  it  was  stated  upon  affidavit,  that 
Standard  HiU  now  consisted  of  more  than  17  dwellbg- 
houses,  occupied  by  substantial  householders  eligible  to 
serve  the  office  of  over$^r,  ai)d  that  there  were  various 
other  houses  tbere^  occupied  by  respectable  house^ 
keepers,  and  other  buildings  in  progress,  and  the  num- 
ber of  its  inhabitants  was  upwards  of  140,  and  upwards 
of  36  menial  servants  were  resident  there. 

Topping  and  Denman  shewed  cause  against  the 
rule  for  quashing  the  order ;  and  first  they  objected 
that  the  Court  would  not  try  this  question  upon  affi* 
davit,  but  would  rather  leave  it  to  be  tried  by  appeal 
to  the  quarter  sessions,  which  was  the  prc^o*  forum  to 
determine  whether  this  is  a  place  for  which  overaeers 
ought  to  be  appointed.  For  this  appointment  is  not 
impeached  for  any  defect  upon  the  face  of  it,  or  for  that 
the  justices  making  it  had  not  jurisdiction,  or  have 
abused  their  office ;  which  might  have  been  a  ground  for 
the  Court  to  quash  the  order  (a);  but  here  it  is  ad- 
mitted that  the  justices  had  jurisdiction,  and  have  fairly 
decided  upon  the  merits ;  and  whether  they  have  done 
so  correctly,  is  properly  matter  for  appeal  to  the 
sessions,  and  not  for  this  Court  in  the  first  instance. 

(fl)  Rex  T.  Greai  Marhw,  %£ast,%44,      -*«  ^^JamfSf  ante,  YoliL 
3aa.  per  Sayley  J.    Jfex  w.  Overseen  of  JBriJpvster,  (kwp,  139. 

And 
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And  if  the  Ck>urt  may  try  upon  affidavit  whether  this  be  a 

vill  or  not,  they  may  try  any  other  question,  as  whether 

the  persons  appointed  be  or  be  not  substantial  house- 

helders;  or  if  this  had  been  an  order  of  removal,  whether 

the  pauper  was  chargeable  or  not :  all  which  questions 

have  hitherto  usually  been  determined  by  the  sessions. 

Wlierefore  for  avoiding  such  consequences  it  is  better 

that  the  rule  should  be  adhered  to,  that  what  is  properly 

matter  for  the  sessions  should  be  determined  at  the 

sessions,  and  not  by  coming  to  this  Court  in  the  first 

instance;  and  it  seems  that  this  is  so  peculiarly  a  matter 

for  the  sessions,  that  whenever  they  adjudge  a  place  to 

be  a  township  or  vHI,  this  Court  will  not,  even  upon  a 

case  stated,  go  into  the  question  (a).     So  if  the  sessions 

confirm  overseers'  accoilnts,  this' Court  will  not  try  the 

merits  upon  affidavit  (i).     2dly,   Supposing  the  Court 

will  now  entertain  the  question,  it  is  submitted  that  this  is 

a  township  or  village  within  the  intent  of  the  statute 

13  &  14  Car.  %.  c.  12.  5.  21.     For  though  the  affidavits 

do  not  name  it  such,  yet  they  state  sufficient  from  which 

to  draw  this  conclusion ;  for  they  state  that  the  place 

contains  17  dwelling-houses,  of  substantial  householders, 

and  other  inhabited  houses,  and  also  others  in  progress, 

and  that  the  number  of  inhabitants  exceeds  140.     And 

according  to  Lord  Cokif^  definition  (c),  a  vill  is  a  place 

consisting  of  many  mansions  and  neighbours ;  and  it 

seems  that  although  there  be  but  one  or  two  houses  only, 

yet  it  naay  be  a  vill  by  rctputation  {d) ;  and  that  wherever 

there  is  a  large  assemblage  of  houses,  reputation  is  not 

necessary:  for  a  place  may  become  a  vill  in  fact,  though 


1815. 

The  Kino 

against 
The  Inhabi- 
tants of 

Standard 
HiLt. 


(tf ]  Rix  T.  JUniM  Ahhty,  %  T.  R^  207. 

^)  Rex  r.  JameSf  ante,  toI.  ii.  311.  (c)  Co,  Lit.  iij.  b, 

(i)  ^cRex  ▼.  (hers<ers  of  £yford,  Caid.  5^%. 


It 
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1815. 

The  RiNO 

agaitul 
The  Inhabi- 
tants of 
Standard 


it  be  not  so  immemorially  (a),  the  intent  of  the  statute 
being,  that  1^  soon  as  it  becomes  a  vill  the  justices  may 
appoint 

Lord  Ellenikorouoh  C.  J.    The  estoisi?e  conse- 
quence to  which  a  decision  founded  upon  the  ai^gmnent 
of  to  day  would  lead,  makes  one  pause,  and  require  that 
it  should  be  distinctly  stated  upon  the  affidavit  that  this 
is  a  vill  or  township  de  facto.     For  the  immediate  con- 
sequence of  our  holding  thi^  to  be  a  vill  for  which  over- 
seers ought  to  be  appointed  would  be  that  overseers  must 
be  appointed  for  all  the  inns  of  court  and  every  colle- 
giate or  ecclesiastical  establishment,  which  would  work 
a  great  alteration  in  the  laws  relating  to  this  subject. 
This  consideration  makes  me  unwilling  to  pass  the  an- 
cient limits  unless  warranted  by  positive  affidavit,   and 
therefore  until  I  find  it  stated  that  this  is  a  vill,  I  shall 
defer  coming  to  such  a  conclusion,  which  may  lead  Xo 
so  extensive  a  consequence. 

Le  Blanc  J.  Adhere  we  see  that  the  order  which 
is  removed  into  this  court  has  been  made  without  any 
foundation  to  support  it,  I  think  we  ought  to  quash  it, 
without  giving  the  parties  the  opportimity  of  going  to 
the  sessions.^  I  cannot  find  any  thing  in  the  affidavits 
that  justifies  the  calling  this  either  a  township,  hamlet, 
or  vUl,  for  the  place  appears  to  be  part  of  the  old  castle 
of  Nottingham.  The  Court  then  I  think  is  bound  to 
interpose  in  the  first  instance,  and  save  the  parties  from 
the  chances  of  what  might  happen  at  the  sessions. 

Per  Curiam^  Order  quashed. 

Clarke  and  Abbott  were  against  the  order. 

{a)  See  JhUing  ▼.  Sfokthne,  Ft>rUi,  219. 


IK  THE  FiPTT-siXTH  Yeaii  OP  GEORGE  III.  383 

I8I5. 


The   King  against  The  Inhabitants  of  Bow,   ^^^;^^;, 
otherwise  Nymett  Tracet. 


Nov,  1 8th 


TT  PON  appeal,  the  quarter  seswons  for  the  county  of  a  parish  ap- 

Devon  quashed  an  order  of  justices  for  the  removal  before  the 

of  John  Hawkins  from  Bow,  oiherwi^  Nymett  Tracet/,  i8G-3.c.47?,' 

to  Okehampton,  subject  to  the  opinion  of  this  Court  on  twenty-foar 

the  Mowing  case:  ^^^^t^. 

The  pauper  on  the  24th  oi  January  1767,  when  he  »ng  twenty- 
was  nearly  ei^ht  years  old.  was  bound  as  a  parish  ap-  master,  being 

.      ,      .     ,  0.,,.^  -r    ,  ..n  about  to  leaYC 

prentice  by  mdenture  to  one  StUifant  of  the  parish  of  the  parish,  and 

Northtateton,  to  serve  until  he  attained  the  age  of  24.  in£b^f  service,' 

He  served  accordingly  until  within  a  short  time  of  his  he  might  kare 

attaining  the  1^  of  2 19  when  his  master  being  about  to  ^^F^  *°J^  ^? 

leave  Northtcewtofu  and  no  lonirer  wantini?  the  pauper's  and  shift  for 

,^,.       ;        1^         .,1  ..,;  himself,  but  if 

service^  told  him  that  he  might  leave  him,  and  go  where  he  could  not 

he  liked,  and  shift  for  himself,  but  that  if  he  could  not  L7r he^nlgbt"" 

provide  for  himself  he  might  return  to  him.     Upon  this  "^^ Vhich'he 

the  pauper  quitted  SUlifant,  but  his  indentures  were  not  quitted,  and 

,  when  he  was 

given  up  to  him,  nor  cancelled,  nor  was  any  thing  said  about  four 

about  them.     Upon  quittmg  Sillifant  he  hired  himself  twenty-one 

to  another  person   in  Narthtawtan,  and  served  until  by"indeuhire  as 

nearly  four  months  after  his  being  of  age,  when  with-  another*  master 

out  any  communication  with  Sillifant  he  bound  himself  gnVsV^cd^wUh 

as  an  apprentice  by  indenture  to  one  Webber  at  Ofe-  Wm  the  three 

"  ^  years:  Held 

hamptan  for  three  years,  to  learn  the  business  of  a  tanner,  that  he  did  not 

lo  which  indenture  his  father  was  a  party  as  a  security  ment  by  serrite 

for  his  service.     Under  this  indenture  he  served  Webber  con  "indenture 
at  Okehampton  for  the  three  years.     And  the  question 
was,  whether  the  pauper  acquired  a  settlement  by  this 
service  with  Webber  at  Okehampton. 

Peake, 
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1815.  Ptoke  in  support  of  die  order  of  sessions  argued  that 

he  did  not     For  the  original  indenture  vriih  SiUtfofit 

^tffnir^      being  made  before  stat  18  G.  3.  c.  47.  was  good  to  bind 
^anu  of**      the  pauper  until  his  age  of  24,  and  nothing  was  done  to 
^o^-  discharge  it;  for  in  the  case  of  a  parish  apprentice 

under  age  the  indenture  cannot  be  discharged  by  his  con- 
sent alone,  but  the  parish  officers  also  ought  to  ff^e  th&i 
assent;  neither  does  the  apprentice's  coming  of  age 
render  his  consent  given  during  nonage  good  to  dis- 
charge the  indenture  (a).  And  it  seems  that  in  no  case 
can  an  indenture  of  apprenticeship  be  discharged,  but 
by  being  actually  cancelled  (i),  or  delivered  up  (c),  or 
by  something  done  which  is  equivalent,  as  the  payment 
of  money  {d) ;  whereas  so  &t  was  this  fix>m  being  the 
case,  that  the  pauper  was  told  that  he  might  return 
to  his  master.  Also,  the  indiscriminate  leave  of  the  first 
master  to  go  whither  he  liked,  and  shift  for  himself, 
did  not  make  the  pauper's  service  with  the  second 
master  a  service  under  the  indenture  with  the  first,  be* 
cause  the  leave  must  be  applied  to  a  particular  service^ 
and  not  general  to  serve  any  person  (e).  Nor  can  it 
be  said  that  here  the  pauper  has  elected  to  vacate  this 
indenture  iqM>n  attaining  his  full  age,  as  by  law  he  might 
do  {/);  for  where  the  binding  is  under  the  authority 
of  an  act  of  parliament,  this  takes  away  the  power  of 
electing  to  vacate  the  indentures  (g) ;  besides,  the  pauper 
did  no  act  aftet  coming  of  age  to  signify  his  intention 

{0)  Rex  T.  Amtrejt  Bwrr*  S,  C.  441.    Rex  ▼•  Langlmni,  CM,  ia6. 

{h)  See  J?«x  i^Lmgham^  Csld.  xa6. 

(e)  Sec  Jtex  ▼.  Holy  Trimty,  3  T:R,  605. 

(d)  See  Rex  ▼.  Justka  efJhim^  CaU.  3a. 

(r)  See  per  Lord  AW^m,  Rex  r,  SbObear,  i  Rast,  ys* 

if)  SxpmeJOavis^s  T.R.71S*       (s)  ?tt hotd X^n, }  TRbJiS, 

to 
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to  vacate  the  indenture,  or  give  notice  of  it  to  his  mas-        1 8 15. 

ter ;  for  the  merely  desertinir  it  is  not  sufficient  ". 

•^  °  The  Kino 

against 

G^dy  contra»  argued  that  the  first  indenture  was  at  '^^^^^^if' 
an  end,  and  therefore  the  pauper  acquired  a  settlement  S°v* 
in  OkekampUm  under  the  second.  For  a  parish  inden*- 
ture,  notwithstanding  it  is  made  under  the  authority  of 
the  Stat  43  Elix.  may  be  vacated,  after  the  apprentice 
attains  his  full  age»  by  agreement  between  the  master 
and  apprentice;  and  this  maybe  done  without  either 
cancelling  or  giving  up  the  indenture  {a) ;  and  the  pay- 
ment of  money  is  no  fiirther  material  than  as  it  serves 
to  shew  that  the  parties  agreed  to  vacate  the  indenture^ 
which  may  be  evinced  by  other  circumstances  as  well  as 
this ;  as  if  the  apprentice  by  the  consent  of  his  master 
enters  into  an  engagement  inconsistent  with  the  conti- 
nuance of  his  former  obligation,  this  shews  that  the 
parties  meant  to  put  an  end  to  it ;  the  intention  being 
evidenced  by  the  act  done;  after  which  if  an  action 
had  been  brought  by  the  master  on  the  indenture,  this 
would  have  been  a  good  defence.  Or  take  it  that  the 
fint  master  might  have  avoided  the  second  indenture, 
yet  he  has  not  done  so^  and  therefdire  a  settlement  was 
acquired  under  it;  besides,  as  the  second  indenture 
endured  for  nearly  four  months  after  the  expiration  of 
the  first,  and  the  pauper  served  under  it,  there  was  a 
soffident  pmod  of  service  under  an  indenture  which 
was  no  longer  voidable  to  gain  him  a  settlement 

Lord  EiXENBOBouQH  C.  J.    If  the  pauper  was  not 
in  a  condition  to  conv^  to  Webber  a  present  right  to 

(ff)  Mex  ▼.  Scdetal  Bierlvw,    Burr.  S,  C.  56a.       x  BL  J?.  592,  S.C 
Vol.  IV.  D  d  his 


Bow. 
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1815.  his  service  al  the  time  when  he  bound  himself  by  uu)en- 
""""^  tore  to  him»  I  am  at  a  loss  to  discover  how  it  could 
^aittst''  enure  as  a  valid  binding  afterwards.  Now  at  the  time 
unu  of*'  "^hen  the  second  indenture  was  made^  the  first  master 
had  not  parted  absolutely  with  the  apprentice,  though  I 
agre^  that  he  had  done  that  which  might  be  an  answer 
to  any  action  by  him  on  the  indenture^  or  for  harboni^ 
ing  his  apprentice.  Still  this  being  but  a  parol  agree- 
-ment  on  his  part  that  the  apprentice  might  go  whither 
he  would,  the  master  might  by  parol  resume  what  he 
had  granted  by  parol,  the  reUtion  which  had  been  cre^ 
ated  by  deed  not  being  capable  of  being  dissolved  bj 
paroL  The  original  indenture  therefore  sdB  subssted 
both  as  to  master  and  iq^rentioe:  as  to  the  master,  be- 
cause he  might  revoke  his  licence  and  resume  his  an- 
thori^;  and  as  to  the  apprentice^  because  if  he  was 
unable  to  provide  for  faimseli^  he  was  at  liberty  to 
return* 

LeBlakcJ.  The  difficulty  of  maintaming  that  here 
was  a  good  binding  to  Webber  at  OkehampUm  is,  that  «t 
the  time  of  the  binding  there  does  not  appear  to  hare 
been  any  dissolution  of  the  first  contract;  on  the  00a- 
traiy,  both  parties  contemphited  that  it  still  subsisted; 
for  the  licence  given  to  the  apprentice  was  to  go  and 
see  if  he  could  shift  for  himself;  and  if  he  could  not,  he 
was  to  return  under  the  indenture.  There  was  a  nxy 
sufficient  reason  therefore  for  the  not  giving  up  the 
indenture^  in  order  that  the  parties  might  have  the  be- 
nefit of  it. 

Bayley  J.  Unless  the  first  indenture  wbs  at  an  end 
when  the  pai^r  entered  into  the  second^  he  was  not 

at 
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at  that  time  sui  juris  to  contract;  which  I  take  to  be 
the  question ;  and  that  to  say  the  second  indenture  was 
oolj  voidable  is  no  answer  to  it.  '  "ax^lnu 

The  Inhabi- 

Per  Curiam^  Order  of  Sessions  confirmed.        **"^s  ^^ 

Bow. 


BuLLARD  agahist  Harrison.  rurs^, 

Kav,  ant. 

TRESPASS,  on  ist  oi  January  1810,  and  on  divers  a  person  who 

X  .  prescribes  in  a 

days,  &C.9  for  breaking  and  entering  two  closes  of  que  estate  for  ti 

the  plaintiff  in  the  pvLTish  o(  Canewdan^  Essex,  called  cllmot  josti'ty 

Shorts  Bud  MM  Hatch,  that  is  to  say,   200  yards  in  f„';K£ 

lenffth  and  20  yards  in  breadth  of  each  of  the  said  ^"C  ^»n^,  be- 

^^  *^  caust  the  way 

closesy  in  those  parts  thereof  lying  respectively  on  the  i'  impassable, 

westerly  side  of  and  near  to  a  certain  ditch  or  bank  se^  ceffity  cannot 

parating  the  said  closes  from  a  certain  cartway,  which  nerluy.witfout 

communicates  with  a  certain  public  highway,  &c.  and  J^a^nefin  ^ 

with  feet  in  walking,  &c  ^*^'*^**  lK^^2^' 

O'  over  which  the 

2.  Count  for  breaking  and  entering  certain  other  way  is  claimed, 
doses,  to  wit,  Mill  HaicA  and  Shorts,  and  with  feet,  &c.  with  it. 

Pleas,  not  guilty.  2d,  As  to  breaking  and  entering 
the  closes  in  1st  count,  in  those  parts  thereof  lying  re- 
spectively on  the  westerly  side  of  and  near  to  the  said 
ditch  or  bank  separating  the  said  closes  from  the  said 
cartway,  &c.,  that  the  defendant  long  before  and  at  the 
said  several  times  when,  &c.  was  seised  in  his  demesne 
as  of  fee,  and  also  in  the  occupation  of  a  farm  called 
BoU  Hall  farm,  contiguous  to  the  said  closes,  and  pre- 
wribes  in  a  qtde  estate  for  a  way  on  foot  and  with  horses 
and  carriages,  from  a  certain  common  king^s  highway 
in  the  said  parish,  into,  through,  over,  and  along  the 
said  closes  unto  the  said  fiirm,  and  from  thence  back 
Dd  2  again; 
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1815-        again ;  and  that  before  the  said  sereral  tunes  when,  &c^ 
Bullae©       ^  ^*>  ^"  *«  '■*  ct  Fib.  17J3,  one  E.  IL  then  and  for 
HiuliiitoM      *  '^^  space  of  timei  to  wit,  for  the  space  of  13  years 
next  afterwards,  being  the  occupier'  of  the  said  two 
doses,  by  means  of  certain  hedges,  ditches,  and  fences 
by  him  for  that  purpose  planted,  made,  and  erected,  in- 
dosed  a  certain  small  part,  (to  wit)  of  the  breadth  of 
8  feet  only,  of  each  of  the  said  closes,  and  separated  and 
cut  off  the  same  from  the  rest  of  the  said  two  closes  re- 
spectivdy,  and  set  out  the  same  for  the  use  of  the  per- 
sons occupying  the  said  farm  in  their  enjoyment  of  the 
said  right  of  way,  such  way  so  set  out  and  inclosed  being 
thereby  rendered  liable  to  want  reparation  and  amend- 
ment, from  time  to  time,  which  it  thereupon  became  the 
duty  of  the  said  £•  £  as  occupier  of  the  said  doses,  and 
having  so  set  out  and  inclosed  the  said  part  of  each  of 
the  said  doses  for  the  use  of  the  persons  occupying  the 
said  fieum  in  their  enjoyment  of  the  said  right  of  way, 
and  of  all  future  occupiers  of  the  said  closes  who  should 
keep  and  continue  the  said  hedges,  &c^  to  make  and 
cause  to  be  made  at  his  and  their  own  proper  costs  and 
charges;  and  the  said  J3.  K»  from  the  time  of  his  so  in* 
dosing,  &c.  until  the  time  when  he  quitted  the  occupa- 
tion of  the  said  doses,  always  at  his  own  proper  costs 
and  charges  repaired  and  amended  the  way  so  set  out, 
jcc,  and  every  part  thereof,  as  often  as  the  same  was 
required;  .and  afterwards,  and  long  before  the  said  se- 
veral times  when,  flee  the  said  E.  £,  to  wit,  on  25th 
March  1 805,  quitted  the  oecuj^aticm  of  thedoses,  and  the 
plaintiffbecame,  and  was,  and  still  is  the  occupier  Aereof, 
and  kept  and  cbntinued  the  hedges,  8cc.    And  after- 
wards, and  long  before  the  several  times  when,  flee  the 
said  way  became  and  was  foundrona  and  impfunable,  so 

la  that 
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that  the  defendant  and  his  servants,  occupiers  ^f  the         18 15. 
said  fiurm,  were  necessarily  prevented  from  using  the      ^ 
same;  and  the  defendant  thereupon  gave  notice  to  the        «x<"W 

Harkxsok. 

puuntiff,  and  requested  him  to  repair  the  same,  which 
he  refused;  wherefore  the  defendant  being  so  seised, 
&c.,  and  having  occasion  to  use  the  said  way,  ftc.,  did, 
at  the  said  several  times  when,  &C.,  of  necessity  turn  out 
of  the  said  way,  and  pass  on  foot  and  with  his  servants 
and  horses^  &c  out  of  that  way  into  those  parts  of  the 
said  doses  lying  respectively  on  the  westerly  side  of  and 
near  to  the  said  ditch  or  bank,  8cc.  for  the  purpose  of 
obtaining  a  way  to  the  said  king's  highway,  and  did  pass 
and  rq>ass  along  those  parts  of  the  said  closes  into  the 
said  king's  highway,  and  from  thence  back  again  to  the 
said  farm,  as  he  lawfully  might,  going  on  those  occa- 
sions as  near  to  the  way  so  set  out  and  inclosed  as  he 
possibly  could;  and  in  so  doing  did  necessarily  and  un- 
avoidably, &C. 

3d  Plea,  that  the  defendant  long  before  and  at  the 
several  times  when,  &c.  was  and  still  is  seised  in  his  de- 
mesne as  of  fee^  and  also  in  the  occupation  of  Bolt  Hall 
farm,  contiguous  to  the  said  closes  in  which,  &c.,  and 
that  the  defendant  not  having  any  way  to  his  said  farm, 
otherwise  than  from  and  out  of  the  said  king^s  highway 
mto^  through,  over,  and  along  the  said  closes,  by  reason 
thereof,  and  being  so  seised,  at  the  several  times  when, 
&c^  necessarily  had,  and  of  right  ought  to  have  had, 
and  still  of  right  ought  to  have,  and  all  the  occupiers 
of  the  said  ferm  necessarily  have  had,  and  of  right  ought 
to  have  had,  a  certain  necessary  way  for  himself,  and 
themsdves,  and  his  and  their  servants,  fiurmers,  and 
tenants,  occupiers  of  the  said  farm,  to  pass  and  rq>ass 
on  foot,  and  with  horses,  carts,  and  carriages,  ^m  the 
Dd  3  said 


HARKltOif. 
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1815.         said  king's  highway  into,  through,  over,  and  along  the 
'    -  said  doses,  unto  and  into  the  said  &nn,  and  so  from 

BtJLLA&O 

agninsi  thence  back  again,  at  all  times  of  the  year  at  his  and 
their  will  and  pleasure,  for  the  necessary  use  and  occu- 
pation of  the  said  farm,  the  same  way  being  the  nearest 
and  most  convenient  way  over  the  said  closes  from  the 
said  king's  highway  to  the  said  farm ;  and  so  the  defend- 
ant pleads  the  inclosure  by  E.  K.f  and  continuance  by 
the  plaintiff,  and  justifies  as  in  the  former  plea.  IHess 
to  the  second  count  respeclivelj'  similar  to  the  two 
above  set  forth. 

Demurrers  co  all  the  pleas,  and  joinder. 

Marryat  in  support  of  the  demurrers  took  exception 
to  the  pleas,  that  the  defendant  who  claims  but  a  private 
way  cannot  charge  the  plaintiff  with  repairing  it,  with- 
out shewing  that  he  is  bound  ratione  tenurse,  or  by  pre- 
scription, or  express  stipulation ;  for  by  the  common 
law  he  who  has  the  use  of  a  thing  ought  to  repair  it. 
And  here  nothing  is  alleged  in  pleading  of  any  prescrip- 
tion, &c.,  but  only  that  a  former  occupier  did  in  fact 
repair  it.  Neither  can  the  defendant  justify  going  upon 
the  adjoining  land,  because  the  way  was  impassable; 
for  this  right  extends  not  to  private  ways,  but 'to  public 
ways  only,  (a)  Neither  is  this  well  pleaded  as  a  way  of 
necessity^  in  general  terms,  because  every  way  6f  neces- 
sity must  originate  in  grant,  or  prescription  which  sup- 
poses a  grant,  or  implied  reservation,  where  the  same 
person  was  seised  in  fee  of  all  the  closes  simul  el  semis 
and  therefore  a  title  ought  to  be  set  forth. 

(a)  Taylor  ▼,  IVbitebeai^  Zhu^l.  7^. 

G,  MarriGlh 
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G.  Marrioiti  contra,  argued  that  it  sufficiently  ap->        18 15. 
peared  by  the  pleas  that  the  way  had  been  narrowed  by  " 

the  inclosure  of  it,  and  was  thereby  rendered  h'able  to  i^mmf 
want  reparation ;  consequently  that  the  plaintiff  by  rea- 
son of  this  inclosure  was  bound  to  repair  it;  and  the 
defendant  might  lawfully  go  on  the  adjoining  land,  if 
the  way  was  impassable  for  want  of  such  repair.  For 
without  insisting  in  conformity  with  Com.  Dig.  (a),  and 
Blaet.  Com.  (d),  for  this  right  in  every  case  of  a  private 
iray,  it  is-enough  if  in  the  case  of  a  way  of  necessity  it  shall 
be  found  to  exist:  and  that  this  question  requires  coDsi« 
deration,  appears  to  have  been  the  opinion  of  BuUer  J.  in 
Ta^ior  v.  Whitehead,  {c)  In  HenrCh  case  {d)  the  Judges 
agreed,  that  if  a  man  inclose  where. he  may  by  law,  he 
is  bound  to  leave  a  good  way,  and  also  to  keep  it  ia 
continual  repair  at  his  own  charge,  and  the  country 
ought  not  to  be  contributory  thereto.  And  as  to  this 
not  being  well  pleaded  as  a  way  of  necessity,  it  is  kid 
down  <^  that  if  there  be  but  one  road  to  a  place,  and  no 
other  way  of  going,  that  is  a  way  of  necessity  {e)f  or, 
*<  if  one  sells  land,  and  afterwards  the  vendee  by  reason 
thereof  claims  away  over  part  of  the  plaintiff's  land, 
there  being  no  other  convenient  way  adjoining,  this  is  a 
lawful  claim,  because  it  is  a  thing  of  necessity."  {f)  So 
that  this  plea,  which  generally  describes  it  as  a  way  of 
necessity,  does  all  that  is  required ;  and  the  plea  does 
not  admit  another  way,  as  in  Reyndds  v.  Edwards  (g\ 
for  which  reason  it  was  holden  ill.  But  granting  that 
it  is  defectively  pleaded,  yet  advantage  cannot  be  taken    . 

{a)  Chimin.  D.  6.  {h)  4  BL  Cm,  $6.  (t)  DougL  749. 

{d)  Sir  IT.  Jones,  196.        (e)  Chichester  v.  Lethhridge^  Willes  R.  71. 
(/)  Qlark  f.  Co^e,  Cro,  7.  170.  (i)  WilUi  R.  %Z%. 

D  d  4  of 
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1815.        of  this  on  general  demurrer;  as  if  a  bargain  and  sale 

""""""^        be  pleaded,  without  a  consideration,  this  shall  be  good 

i^aimt        on  general  demurrer,  (a) 
Hakkison. 

Lord  ELLENBoBoitaH  C.  J.  This  record  is  fiiU  of  a 
Vast  number  of  prurient  novelties  in  pleading,  and  there 
is  one  that  has  not  been  touched  upon  in  argument 
For  what  is  alleged  in  these  pleas,  that  the  defendant  is 
seised  in  fee  and  also  in  the  occupation  of  the  fann, 
every  pleader  knows  is  not  usual  nor  necessary,  fer  the 
ailing  a  seisin  in  fee  virtually  includes  an  occupatimi, 
unless  the  contrary  be  shewn.  Then  as  to  this  being 
well  pleaded  as  a  way  of  necessity,  it  is  pleaded  as  such 
without  shewing  any  unity  of  possession  or  preacriptioDf 
whereby  the  land  over  which  the  way  is  claimed,  became 
chargeable.  If  this  were  sufficient,  as  well  might  it  be 
pleaded,  without  more,  that  the  defendant  had  a  right  to 
pass  over  the  locus  in  quo.  It  seems  to  suppose  that 
whenever  a  man  has  not  another  way,  he  has  a  r^ht  to 
go  over  his  neighbour's  close.  But  that  is  not  so. 
This  is  a  sort  of  novelty  in  pleading  which  the  Court 
cannot  approve,  considering  that  the  rights  of  persons 
to  things  real  are  better  preserved  and  cherished  by 
maintaining  the  rules  of  good  pleading  than  by  almost 
any  other  thing  that  can  be  instanced.  The  question 
intended  to  be  agitated  upon  this  record  is,  whether  in 
thecase  of  a  private  way  the  grantee  may  break  out, 
and  go  extra  viam,  if  it  be  impassable^  as  in  the  case  of 
a  public  way.  As  to  that,  I  consider  Taylor  v.  Whiter 
head  has  settled  the  distinction,  that  the  right  of  going 
on  the  adjoining  land  extends  not  to  private  as  well  as 

(*)  Mm  T.  B,  of  CarihU,  %  If.  BL  459. 

public 
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pablic  ways.    And  there  may  be  many  reasons  in  the        1815. 
case  of  highways,  why  the  public  should  have  an  out- 
let,  because  it  is  for  the  public  good  that  a  passage         against 
should  be  afforded  to  the  subjects  at  all  times.     But  the 
same  necessity  does  not  eadst  in  the  case- of  a  private 
right.    Whoever  will  look  to  Seijt.  WiUianu^s  note  to 
the  case  of  Pom/ret  v.  ^fcrcfi  (a),  will  find  both  the  law 
upon  the  subject,  and  the  manner  of  pleading  a  way  of 
necessity,  very  accurately  detailed.     It  is  a  thing  found- 
ed in  grant,  and  the  grantor  of  a  private  way  does  not 
grant  a  liberty  to  break  out  of  it  at  random  over  the 
whole  surfiu»  of  his  close.     It  is  established  law,  that 
the  grantee  of  a  private  way  cannot  break  out  of  it,  and^ 
I  hope  that  we  shall  not  be  carried  to  nisi  prius  upon 
such  an  unlimited  right  as  claimed  by  these  pleas.     It 
seems  to  me  that  both  pleas  are  ilL 

Per  Curiam^  Judgment  for  the  Plaintiff.  • 

(4)  I  ^MMiL  343.  ».  6. 


Patterson  against  Ritchie.  rmda^, 

^  N$v,  aisc. 

A  SSUMPSIT  on  a  policy  of  assurance  on  goods  va-  An  abmdon- 

lucd  at  i4ooot,  on  board  the  Dispatch,   from  r/m.d?h?thc 

Lkerpool  to  duOec.    Loss  by  cloture.     Plea  non  as-  3^^^  ** 

sumpsit    At  the  trial  before  Lord  JEUenborough  C.  J.  upon  ^teliu 

^  A.      «         ««.  *      «  1  gencc  brought 

at  the  London  sittmgs  after  last  Michaelmas  term,  there  of  the  capture 

of  the  ffooils 

was  a  verdict  for  the  plaintiff  sutgect  to  the  opinion  of  insaredTwhich 
the  Court  on  the  foUowing  case :  lefo^S'S^?*' 

cept,  was 
held  not  to  entitle  the  assured  to  recorer  as  for  a  tota]  loss,  where,  before  actioo  broufht, 
the  goods  were  recaptured  and  arriTcd  at  the  place  of  destination,  by  which  a  partial 
W  only  wu  ftistained ;  for  the  assured  can  only  recorer  an  indemnity  for  such  toss  as 
'le  has  sustained  at  the  time  of  action  biouf  ht 

On 
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1815.  On  the  4th  of  Atigusi  1 8 1 3  the  plaintiff,  who  had  char- 

"■"■"■""        tered  the  ship  Dispalck  on  a  voyage  to  Quebec,  shipped 
tigmnst        on  board  her  at  Ldverpooly  the  goods  insured,  consisting 
of  3 1  puncheons  ot  rum,  1 20  tons  of  salt,  and  a  quantity 
of  coals  and  mats,  of  which  he  was  owner,  for  Qftebec^  to 
be  delivered  to  certain  persons  therefor  the  shipper^s  ac- 
count On  the  I  oth  of  Augutt  the  ship  sailed  with  her  car- 
go, on  the  voyage  insured,  and  on  the  a7th  oi  September 
was  captured  by  an  Amefican  privateer;  of  which  oqiture 
some  of  the  crew  of  the  DUpatch  brought  intelligeDoe 
to  the  plaintiff  at  Liverpool  on  the  :  3  tb  of    Uober  ;  and 
on  that  day  the  plaintiff*  commanicated  the  facts  of  the 
capture  and  arrival  of  the  crew  to  the  underwriters,  and 
offered  to  abandon  to  them  his  interest,  and  demanded 
payment  of  a  total  loss,  but  the  underwriters  refu^  to 
accept  the  abandonment  or  pay.     On  the  27th  i^OekH 
ber  the  ihip  and  cargo  were  recaptured  by  an  English 
privateer,    and  carried   to  Halifax  for  adjudication; 
where  1 1  puncheons  of  the  rum  were  sold  in  order  to 
pay  the  salvage  on  the  recapture  of  the  goods.    After- 
wards in  May  18 14  the  ship  with  the  remaining  goods 
reached  Quebec  in  good  condition,  where  the  godds 
were  sold  for  the  account  of  those  concerned,  but  it 
was  discovered  that  owing  to  the  capture  and  recapture 
188  gallons  of  the  rum,  and  23  tons  of  the  salt,  had 
been  plundered  and  were  lost.     In  the  cnrdinary  course 
the  ship  and  cargo  ought  to  have  reached  Quebec  in 
October  or  November  18 13,  and  it  was  from  the  causes 
above  stated,  and  from  the  freezing  of  the  river  St.  Law^ 
rence,  which  sets  in  in  Naoember  and  does  not  leave  the 
river  navigable  until  Aprils  that  they  did  not  arrive  at 
Quebec  till  the  Mcy  following.      The  salvage   and 
charges  on  the  goodi^  amounting  to  209/.1  were  paid  out 

of 


Ritchie. 
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-of  the  proceeds  of  the  sales  at  Halifax  and  Quebec i        \^i$. 

the  nett  proceeds  of  which  after  payment  of  such  sal-        -^— 

,  Pattirsom 

vage  and  charges  amounted  to  STi^^y  whereas  if  the         agmnst 

goods  which  were  sold  at  Qjuebec  had  reached   their 

destination  in  October  or  November  instead  of  the  May 

following,  when  the  market  was  declining^  they  would 

have  netted  559/.  more.     The  defendant  paid  to  the 

]dai]iu£^  without  prqudice,  the  difference  between  the 

valued  amount  and  the  produce  of  the  rum  sold  at 

Halifax^  also  the  value  of  the  rum  and  salt  plundered 

and  lost,  and  also  the  209/.  paid  for  salvage  and  charger 

on  the  recapture,  which  payments  covered  the  plaintiff's 

low^  if  it  was  a  partial  loss;  otherwise,  if  the  plaintifi* 

was  ^ititled  to  recover  for  a  total  loss.      And  this  was 

the  question  for  the  q^nnion  of  the  Court. 

Scarlett^  for  the  plaintiff,  did  not  rely  on  the  loss  of 
the  market  or  of  the  voyage  (a),  as  constituting  this  a 
total  loss,  but  he  argued  that  the  capture  caused  a 
total  loss,  which  vested  in  the  assured  a  right  to  aban- 
don, and  which  right  the  assured  exercised  while  the 
loss  was  yet  total ;  and  therefore  the  subsequent  event 
of  the  recapture  shall  not  devest  the  plaintiff's   right. 
For  the  principle  is,  that  where  the  assured  has,  at  the 
time  of  abandonment,  a  right  to  charge  the  underwriter 
with  a  total  loss,  he  does  by  such  abandonment  cast 
the  chances  of  subsequent  events  upon  the  underwriter, 
instead  of  abiding  such  chances  himself.     And  the  mere 
5pfS  recttperandly  which  every  abandonment  necessarily 
imports,  does  not,  because  it  is  afterwards  realized,  de- 
feat the  effect  of  an  abandonment  once  well  made.     It 
ia  true  that  in  Bainbridge  v.  NeiUon  (a)  it  was  said  that 

(a)  Anderson  v.  fValHs^  ante^  ▼©!.  Ji.  240.  {h)  10  East^  345. 

the 
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the  time  of  action  brought  is  the  time  to  see  whether 
there  has  been  a  total  loss  of  the  subjeGt-matter  to  tbe 
egaiust  plaintiff;  and  so  it  may  be,  where  at  the  ti^^e  of  aban« 
iTCHic.  donment  the  total  loss  is  not  complete ;  as  if  the  ship  be 
recaptured  at  the  time,  and  it  remains  uncertain  whether 
the  loss  will  be  total ;  and  consequently  where  an  un- 
conditional right  of  abandonment  and  of  immediate 
suit  for  a  total  loss,  never  vested  in  the  assured;  which 
was  the  case  of  Bainbndge  v.  Neilson^  And  even  the 
authority  of  that  case  has  been  doubted  in  Dom.  Proc. 
in  Brtmn  v.  Smith  {b)y  and  Smith  v.  Robertson,  (c) 

LitttedaUf  contra,  after  referring  to  M*Iver  v.  Henier^ 
son  {d)  which  was  argued  last  term,  and  now  awaited 
judgment,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  point  now  made  is 
that  at  the  time  of  abandonment  there  was  a  complete 
vested  right  of  abandonment,  and  that  this  being  once 
vested  is  not  done  away  by  subsequent  events.  In 
M^Iver  V.  Henderson  there  had  been  at  one  time  a  total 
loss,  and  circumstances  went  to  shew  that  this  totality 
had  never  ceased,  for  the  captain  was  obliged  to  depo- 
sit  a  sum  of  money  by  way  of  bail,  and  never  had  en- 
tire restitution.  Bainbridge  v.  Neilson  was  I  believe 
determined  upon  the  authority  of  Godsal  v.  Boldero^ 
which  underwent  much  consideration,  and  was  foimded 
upon  the  doctrine  of  Lord  Mansfield  in  Hamitton  v. 
Mendes ;  and  although  Lord  Eldon  is  said  to  have  spo- 
ken vith  dissatisfaction  of  Bainbridge  v.  Neilson  in  the 
House  of  Lords,  I  confess,  with  all  deference,  I  am 

(ft)  I  Dow,  349.  (*)  %  Dow.  474,  C<)  See  po$t. 

unable 
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unable  to  see  any  good  reason  for  receding  from  that         1815. 
judgment     The  principle  of  that  and  the  other  deci-     p  ^^^ 
sions  is  a  general  one,  and  is  this :  I  have  a  right  of  ac-         agasust 
tioa  for  nonpayment  of  money ;    the  party  pays  me 
before  action  brought;    that  takes  away  my  right  of 
action. 

Le  Blanc  J.  It  may  make  a  great  difference  if  the 
abandonment  has  been  accepted  by  the  widerwriter ; 
and  it  was  upon  this  difference  that  the  House  of  Lords 
proceeded  in  Smith  y.  Robertson. 

Bayley  J.  Lord  Mansfield  in  Hamilton  v.  Mendes 
expressed  his  opinion  that  it  would  be  repugnant  upon 
a  contract  of  indemnity  to  recover  for  a  total  loss, 
where  at  the  time  of  action  brought  it  turns  out  that 
the  loss  is  only  partial.  And  so  it  appears  to  me  in 
this  case,  the  plaintiff  can  only  recover  in  respect  of 
that  which  constituted  a  loss  at  the  commencement  of 
the  action. 

Per  Curiam^  Judgment  of  nonsuit. 


MosEs  and  Another,  Assignees  of  Hart,  Bank-  Tuesday, 
rupt,  agamst  Norris. 

T  N  case,  against  the  defendant  as  sheriff  of  Hants^  for  ^^  ^^  •,„  ^^^ 
an  escape  on  mesne  process,  there  was  a  verdict  for  ^«  *«»j«*    . 

*  *  whicli  the  wnt 

the  plaintiffi,  at  the  trial  before  Lord  Ellenboroush  C.  J.  at  "  returnable,  is 

not  sn  uitwer 

the  sittings,  for  1 7/.,  (thesum  indorsed  for  baU,)  subject  to  to  an  action 
the  opinion  of  the  Court  upon  a  case,  which  stated  that  i Cnff  for  an 
one  Vicat  was  arrested  at  the  suit  of  the  plaintiiis  on  the  SSSc'i^^^^''* 

4th  P^^'°- 
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18 1 5.        4thofAfo^,  upon  a  latitat,  retamable  cm  the  ytfa,  in 
■         Easter  term,  and  was  discharged  witiiout  the  plainti£&' 

ofoiua  consent,  and  without  taking  a  bail-ix>nd.  Bail  aboTe 
not  being  put  in  in  due  time,  the  plaintiffs  sued  out 
and  served  on  the  defendant,  upon  the  2 iH  oF  M(yi  the 
writ  in  the  present  action  returnable  on  the  last  day  of 
Easter  term,  and  declared  against  him  on  the  last 
day  of  the  term,  the  declaration  being  specially  in- 
titled  as  of  that  day.  On  the  24th  of  itfoy,  being  the 
day  after  Easter  term,  bail  was  put  in  in  the  original 
action,  and  justified  on  the  first  day  of  Trinity  term, 
when  the  plaintiffs'  attorney  was  served  with  a  rule  for 
the  allowance  thereof 

And  the  question  was,  if  the  plaintiffi  were  entitled 
to  recover. 

7%^  Court  desired  to  hear  Pidler  for  the  defendant, 
who  contended  that  puttuig  in  bail  in  the  original  ac- 
tion, was  an  answer  to  the  present  action,  though  this 
was  done  after  the  expiration  of  the  time  allowed  far 
putting  it  in,  and  after  the  present  action  was  brought 
And  he  cited  Mtaray  v.  Durans  (a),  and  said,  that  if 
this  were  not  so,  then  the  justification  of  bail  was  dis- 
allowed on  a  mistaken  ground  in  Fuller  v.  Brest  (6),  for 
it  was  taken  for  granted  tliat  if  they  had  been  allowed 
to  justify,  it  woukl  have  cured  the  action  against  the 
sheriff. 

Lord  Eluenbobough  C.  J.  I  believe  there  is  not 
any  case  where  the  putting  in  bail  subsequently  to  the 
term  in  which  the  writ  was  returnable  has  been  hekt  to 

(a)  t  Esp.  ir.  F.  e.  Zf;  (k)  7  T.  it.  xoy. 

8  be 
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be  a  sufiScient  answer  to  an  action  against  the  sheriff  1815. 
brought  before  it  was  put  in.  Nobody  has  as  yet  been 
hardy  enough  to  imagine  that  compertdt  ad  diem  may  against 
be  satisfied  by  putting  In  bail  at  any  time  before  the 
trial.  There  is  a  vast  number  of  things  so  clear  that 
It  needs  no  authority  to  prove  them.  Wherefore  nobody 
has  hitherto  doubted,  that  if  a  person  is  required  to  ap- 
pear in  one  term,  his  appearance  after  the  term,  and  after 
the  action  for  an  escape  is  brought,  will  not  satisfy  it. 

Baylet  J.  By  putting  in  bail  of  the  term  in  which 
the  writ  was  returnable  the  action  may  be  defeated,  be* 
cause  when  bail  is  allowed  generally  of  the  term,  you 
cannot  enquire  on  what  day.  This  is  the  utmost  extent 
to  which  the  practice  has  gone. 

Dampisb  J.  I  do  not  understand  that  the  practice 
has  ever  been  carried  beyond  the  term  in  which  the  writ 
was  returnable ;  if  bail  might  be  put  in  after  the  term, 
it  might  at  any  time  before  trial.  But  the  question  is, 
has  the  sheriff  answered  the  exigency  of  the  vnrit,  which 
requires  bail  to  be  put  in  of  Easier  term,  by  putting  it  in 
of  Trinity  ? 

Per  Curiam,  Judgment  for  the  Plaintiff* 
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1815. 


Bailey  ,  against  Warden.    (In  Error.) 

nPHIS  case  was  argued  in  last  Easier  term  by  Blassei 
Serjt.  for  the  plaintiff  in  error,  and  Storks  for  the 
defendant     For  the  attthoriti^s  cited  in  argument,  see 
4  Taunt.  69.  et  seq* 

Lord  Ellenboeouoh  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court. 

This  is  a  writ  of  error  from  the  Common  Pleas  in  an 
action  of  trespass  brought  by  the  plaintiff  below,  Bichard 
Warden^  a  Serjeant  on  t)ermanent  pay  in  the  first  regi- 
ment o{ Bedfordshire  local  militia,  against  the  defendant 
below,  Charles  Bailey^  adjutant  of  the  same  r^ment, 
for  the  arrest  and  imprisonment  of  him  under  the  cir- 
cumstances stated  in  the  bill  of  receptions  tendered  to 
Sir  James  Mansfieldy  then  C.  J.  of  C.  P.  at  the  trial,  and 
which  now  comes  before  this  Court  with  the.  original 
record,  under  the  writ  of  error  in  this  case.  The  de- 
fendant below  pleaded  the  general  issue^  and  upon  that 
issue  coming  on  to  be  tried  at  Bedford^  the  following 
biU  of  exceptions  was  tendered  to  the  Chief  Justice. 

The  bill  of  exceptions  states  the  evidence  given  for 
fVardm  to  be  this :  in  Nov.iBog  Warden  was  a  serjeant 
on  permanent  pay,  in  the  first  regiment  oi  Bedfinrdshire 
local  militia,  of  which  r^;iment  jBati^  was  ^adjutant, 


In  trespass    . 
against  the  ad- 
juunt  of  a  re- 
giment of  local 
miiitta  for  ar* 
resting  and 
imprisoning  a 
seijeant  in  the 
•same  regiment, 
upon  a  charge 
of  unaoldier- 
like  ccHidoct  in 
eidting  dis- 
obedience and 
mutiny,  it  is  a 
good  defence 
upon  the  gene- 
ral issue  that 
the  action  was 
not  brought 
within  six 
months  after 
the  fact  com* 
mitted;  but  if 
the  imprison- 
ment is  con- 
tinued by  de- 
fendant, in  puF- 
suaace  of  orders 
from  the  com- 
manding officer 
of  the  reg^menti 
to  a  period 
within  six 
months,  the 
action  lies; 
ualeas  the  con- 
tinuance of  it 
be  justi6able  oa 
the  part  6f  the 
commanding 
officer;  and 
such  continu- 
ance was  held 

to  be  justifiable  where  it  was  in  order  to  brinp;  plaintiff  to  a  general  court- martial 
for  uttering  words  in  the  presence  of  sereral  Serjeants  and  others  of  the  same  regiment, 
amounting  to  disorderly  conduct  on  the  part  of  plain ti^,,  to  the  prejudice  of  good 
order  and  military  'discipline,  wUMn  the  S4th  section  of  the  articles  of  war,  art  a.* 
although  the  words  uttered  referred  to  an  order  made  by  the  commanding  officer, 
which  he  was  not  ftrictly  competent  to  make,  aid  although  pUintiffwaa  acquitted  by 
the  sentence  of  the  conrt-nartial. 

and 


Waroek. 
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Tund  Sanmel   Wiitbteady   Esq.   was  lieutenant-colonel         1815. 
commandant     In  that  month  the  lieutenant-colonel        ^ 

Bailet 

iBade  a  varbal  order,  as  part  of  the  itiilitary  duty  of  the  figainst 
regiment,  that  certain  of  the  seijeants  and.  corporals,  of 
whom  Warden  was  one^  should  attend  an  evening  school 
to  be  kept  by  the  serjeant-major  of  the  regiment,  for  the 
purpose  of  instruction  in  reading  and  writing,  and 
rfiould  pay  a  weekly  sum  for  the  expences  of  the  school, 
and  for  the  charges  incurred  thereby.  Warden  having 
been  absent  from  the  school,  was  for  that  cause  ordered 
to  appear  on  parade  with  other  serjeants  and  corporals 
<^the  r^ment,  before  the  lieut.-coI.,  on  the  ist  of  D^ 
cembeTf  and  he  accordingly  appeared,  and  was  dismissed 
by  the  lieut.-col.  upon  begging  pardon  for  his  n^lect, 
and  promising  to  attend  the  school  in  future.  Other 
seijeants  aUd  corporab  present  on  that  occasion,  and 
among  others  one  John  Cooper,  had  been  ordered  to 
attiend,  and  did  attend  for  the  same  cause  as  Wardenf 
and  Cooper  was  idso  ordered  to  attend  for  disobedience 
of  a  military  order  given  to  him,  and  Warden^  Cooper^ 
and  the  other  seijeants  and  corporab  were  sent  for,  one 
by  one,  from  the  pairade,  and  called  in  before  the  lieut.* 
col.,  and  neither  Cooper  nor  any  of  the  others  heard 
Warden  address  any  words  totCoaper,  or  to  any  of  them, 
to  encourage  him  or  them  to  refuse  to  attend  the 
school,  or  to  that  eiiect.  The  parade  was  dismissed  in 
a  quiet  and  ordierly  manner,  and  the  adjutant  was  pre- 
sent on  duty  during  the  whole  parade.  Before  Warden 
was  dismissed  he  was  ordered  to  attend  a  drill  parade 
on  the  following  day,  and  did  attend,  and  while  he  was 
standing  on  parade^  Bailey  put  him  under  arrest,  and 
gave  him  in  charge  to  some  non-commissioned  officers 
of  the  regiment^  who  with  drawn  swords  marched  him 
Vol.  IV.  E  e  through 


Baxlet 

againit 
Warden. 
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1815.  tlirougli  the  itreeti  to  the  common  gaol  of  the  town  of 
Be^brd^  and  pieced  him  in  the  cestody  of  the  gaoler, 
and  there  ipoprisoned  him  in  a  cell  pf  the  gaol  fixiin 
that  day  to  the  4th  of  Deeembery  when  he  was  teoyght 
before  the  lieut.-coL  and  the  defendant  at  the  inn,  and 
the  lieat.*coL  ordered  him  to  be  remanded  to  the  gaol, 
which  order  was  delivered  to  Bai^jf  te  see  ezeculedi 
and  was  executed  by  him  accordingly,  and  Warim  was 
lodged  in  the  gaol  as  before^  until  the  t4th  of  iieiwak 
bet\  On  the  24^1  he  was  in  the  same  jnanner  and  by 
the  same  command  takoi  from  the  gaol  to  his  own 
dwelling'^house  in  Bedford^  and  there  impri8oned.nntil 
the  26th  of  Jauuary  following^  when  he  was  in  like 
manner,  and  by  the  same  command,  taken  from  his 
dweliipg^hottse  to  Stilton  banvcks^  and  was  there  inpri- 
^ned  until  the  i\ih\X  Mar^.  No  duugie  in  writing 
was  given  by  Batle;/^  or  by  any  person,  to  the  gader, 
or  any  other  person,  at  the  time  of  the  anpriaonment  in 
the  gaol,  and  at  that  time  there  was  a  gnard-roon  in 
Becybrd  bdonging  to  the  regiment.  This  action  was 
commenced  on  the  27th  of  Jim^  following. 

The  Gounsd  for  Boil^  gave  in  evidence  the  aitieles 
of  war,  and  also  these  iiacts.  The  town  i^SBedfatri  was 
the  head-quartets  of  the  r^gunent,  which  was  then  dis- 
embodied. One  of  the  duties  winch  Serjeants  have  to 
peilEbrms  10  to  write  the  daify  orders  for  their  companies 
in>the  <»der]y  bool^  and  to  keep  the  accounta  of  such 
companies*  The  order  for  attending  school  was  duly 
notified  to  the  non-comndssioned  officers  by  BaiUgf^  who 
also  (ignifiod  to  them  that  it  was  intended  that  the  ex- 
pence  of  the  achoo]^  whi<jb  m^t  be  SdL  or  dd.  arpiece 
p-er  ^eek^  should  .be  paid  by  auch  non-com wsicwed 
^ceia,  bi»t  that  if  the  evpenoaa  of  the  school  could  be 

ddBrayed 


Wardkm* 
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defirayed  by  a  smaller  weekly  payment,  a  less  sum  than        i8i5« 

8d.  a  week  would  be  cdilected.    No  objecti<m  was  then        — 

made  by  any  of  the  non-commissioned  officers  to  such        agasnsi 

order  and  intention.    The  school  commenced  on  the 

27th  of  Novemheri^o^i  and  was  continued  until  the 

8th  of  December.   Part  of  the  non-commissioned  officers 

of  the  lament  attended  the  school,  and  others  absented 

themselves.     Nothing  was  ever  paid  by  any  of  them  on 

account  of  the  school,  or  deducted  from  their  pay,  or 

demanded  of  them  otherwise  than  by  issuing  the  above 

ordor  for  establishing  the  school.     When  Cooper  was 

called  off  the  parade  into  the  house  to  be  spoken  to  by 

the  lieut.-coL,  other  seijeants  and  corporals  of  the  regi^ 

ment  who  were  ordered  to  attend  the  parade^  but  not 

for  Boi>-attendance  at  the  school,  or  for  any  other  de- 

fiialt,  heard  Warden  speak  these  words :    <<  Damn  your 

eyes,  Jack,  don't  give  up,  don't  yield,  don't  go  to 

school,  for  I'll  be  damn'd  if  I  do ;  I  will  soldier  with 

any  body,  but'  I  will  not  go  to  school,  I  will  not  be 

nude  a  boy  of;  I  hope  we  shall  be  dismissed  in  time 

for  the  post  this  evening,  that  my  father  may  write  to 

the  war-office;  my  father  will  see  me  righted  though  it 

cost  %ooU     A  regimental  court-martial  will  not  do  for 

me^  I  will  have  a  general  court-martial;"  which  words 

the  seijeants  and  corporals  who  heard  them  believed  to 

be  addressed  to  Cooper^  but  neither  Cooper  nor  any  of 

the  otlier  serjeants  or  corporals,  who  were  ordered  there 

ss  defaulters,  heard  the  words.  Upon  hearing  these  words 

one  Smithy  a  seijeant  in  the  regiment,  said  to  Warden^ 

^^  By  God  Almighty,  such  language  as  that  is  enough 

to  make  the  men  mutiny,"  to  which  Warden  replied, 

^'  He  would  be  damn'd  if  he  cared."  In  th^  same  even- 

^g>  long  after  the  parade  had  been  dismissed,  some  of 

Ee  a  the 
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]  8  ig.        the  seijeants  and  corporals,  who  had  witnessed  this  las- 
•— ~"        guage  and  behaviour  of  Warden,  coromonitated  it  to 
agdnst         the  8ei]eant*major,  and  the  following  morning  it  was 
reported  to  Bailetf,  who  sent  immediately  for  &nt/^ 
and  Smith  confirmed  it  to  him.    Whereupon  JBaiZ^ 
ordered  Warden  to  attend  him,  and  repeated  to  him  die 
words  imputed  to  him,  and  read  to  him  tlie  3d  and 
4th  articles  of  the  ad  section  of  the  articles  of  war,  on 
mutiny,  and  immediately  put  him  under  arrest,  and 
caused  him  to  be  marched  in  charge  of  a  seijeant,  and 
a  file  of  corporals,    with  bayonets  fixed,    fi'om  his 
{Bailees)  house  in  Bedford  to  the  town  gaol,  and  left 
him  in  custody  there,  and  forthwith,  viz.  on  the  3d  of 
December,  made  a  report  thereof  to  the  lieutoiaiit- 
coloneL     The  lieutenant-colonel,  on  the  4th  oSDecem- 
ber,  attended  at  the  inn  to  enquire  into  the  subject,  and 
for  that  purpose  ordered,  Warden  to  be  taken  firom  tbe 
gaol  to  the  inn,  and  to  be  brought  before  him,  and  on 
his  being  brought,  stated  to  him  the  nature  of  tbe 
charge  agsCbist  him,  which  had  been  reported  to  him  by 
Bailey.    Warden  denied  the  charge,  and  the  lieutenant- 
colonel  examined  three  witnesses,  viz.  Smith,  anotber 
•seijeant,  and  a  corporal,  who  asserted,  in  the  presence 
of  Warden,  that  they  had  heai'd  him  use  the  aforesaid 
words,  or  part  of  them.     The  Ueutenant-colonel  did 
not  examine  Cooperx  or  any  of  the  Serjeants  and  cor- 
porals who  were  present  on  the  parade  of  the  ist  of 
December  as  defaulters,  but  thereupon  ordered  Warien 
to  be  taken  fi-om  the  inn  to  the  goal,  and  to  be  there 
imprisoned  in  manner  aforesaid.     This  order  was  de- 
livered by  the  fielitenant-colonel^to  Bailey,  that  he  might 
attend  to  its  being  duly  executed,  as  adjutant,  and  it 
was  executed  by  Bail^  in  conformity  to  the  order.  Oa 

the 
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the  sih  of  December^  the  lieutenant-colonel  having  pre-         1815. 
viouMy  consulted  his  officers  on  the  subject,  who  thought        r 
it  a  fit  case  for  a  general  court-martial,  wrote  to  the         a£ahst 
general  commanding  the  district,  requesting  that  the 
same  might  be  appointed. 

(The  bill  of  exceptions  then  set  forth,  and  His  Lord- 
ship stated,  a  correspondence  between  the  lieutenant- 
colonel  and  the  general  commanding  the  district,  com- 
mencing on  the  5  th  of  December  and  ending  on  the 
ad  of  January^  touching  the  charge  against  Warden^ 
and  the  bringing  him  to  a  general  court-martial;  the 
substance  of  which  was,  that  the  lieutenant-colonel  being 
required  to  transmit  to  the  war-office  a  specific  charge 
against  Warden,  did,  on  the  22d  of  December,  prefer  a 
charge  against  him  for  unsoldier-like  and  mutinous 
conduct,  and  endeavouring  to  excite  Cooper  to  disobe- 
dience and  mutiny,  and  speaking  and  using  the  words 
(as  above  stated)  addressed  to  Cooper  in  the  presence 
and  hearing  of  several  non-commissioned  officers  of  the 
regiment  Upon  which  the  lieutenant-colonel  was  in- 
formed that  the  commander-in-chief  approved  of  there 
being  a  general  court-martial  for  the  trial  of  fVarden^ 
and  that  in  consequence  of  the  insufficiency  of  the 
militia  force  in  the  district  to  compose  a  general  court- 
martial,  Warden  was  to  be  tried  at  Norman  Cross  bar- 
racks.) 

On  the  9th  o(  December  Warden  made  a  demand  in 
writing  of  the  cause  of  his  commitment,  and  on  the  loth 
obtained  a  copy  of  it,  which  was  for  unsoldier-like  con- 
duct in  exciting  disobedience  and  mutiny.  On  the  24th 
the  lieutenant-colonel  ordered  Warden  to  be  removed 
from  the  goal  to  his  {Warden^s)  own  house,  which  order 
was  executed,  and  Warden  was  ordered  to  remain  under 
Ee  3  military 
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l8i5.        military  arrest  at  his  house,  but  did  not  in  fact  remain 
*^~^        constantly  within  his  house,  nor  was  any  guard  placed 
agMHst        orer  him  ther^  but  he  was  attended  by  a  serjeant,  by 
order  of  the  Heuteoant-colonel  and  Bailey^  when  he 
went  from  home,  and  continued  under  such  arrest  until 
the  26th  o^  January.   On  the  i  ith  of  January  a  warrant 
issued  for  a  general  court-martial  on  Warden  upon  the 
above  chai^e^  in  consequence  of  which,  and  of  an  order 
from  the  lieutenant-colonel,  Bailey  directed  Warden  to 
be  marched,  and  he  was  accordingly  marched  from  his 
own  house  to  the  Norman  Cross  barracks,  and  deUrered 
into  the  custody  of  the  officer  of  the  guard  th^e^  on  the 
26th  o(  January,  A  general  court-martial  was  held  upon 
him  on  the  30th  and  3  ist,  when  he  was  acquitted  of  the 
charges,  but  was  continued  in  custody  at  the  barracks 
until  his  majesty's  confirmation  of  the  sentence  could  be 
obtained,  and  on  the  1 1  th  of  March  fc^owing  such  con- 
firmation was  communicated  in  due  course,  and  he  was 
discharged* 

Such  are  the  facts  which  are  stated  at  some  length  of 
detail  in  the  bill  of  exceptions;  and  the  questions  for 
our  consideration  upon  this  record  are  to  be  found  in 
the  errors  assigned*  The  first  error  is  assigned  in  diis, 
that  the  Judge  at  the  trial  declared,  and  delivered  his 
c^inion  to  the  jury,  that  the  several  matters  mentioiied 
in  die  bill  of  exceptions  were  not,  nor  was  any  of  them, 
upon  the  whole  of  the  case^  sufficient  to  bar  the  origkal 
plaindiF  of  his  action  against  the  defendant  below.  The 
second  error  is,  (the  error  commonly  assigned)  that  Ae 
verdict  was  given  for  the  piaintifi;  whereas  it  ought  to 
have  been  given  for  tiie  defendant.  The  third,  that 
judgment  was  given  for  the  plaintiff,  whereas  it  ought 
to  have  been  for  the  defendant.    All  ilie  errors  assigned 

resolve 
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resolve  therasdves  into  this  questioti,  whether^  upon  the        1 8 15. 
whole  of 'the  facts  stated  upon  the  record,  and  the  Kll 

Baiuit 

of  exceptions,   (remored  heie  hj  writ  of  error,)  the         ^^dmi 
plaintiff  was  eotitled  to  recover  any  verdict  at  all ;  fer 
if  he  was»  then  the  direction  of  the  Jud^  the  verdict 
of  the  jory,  and  the  judgment  of  the  Court  below,  were 
all  of  them  right;  if  the  plaintiff  waa not  so  entitled, 
then  all  of  them  were  erroneous.     The  question  na- 
turally arises,  in  the  first  instance^  on  the  l^pdity  of 
the  original  arrest  of  Warden  by  Bailey  <m  the  ad  of 
December  :  but  as  the  action  is  by  the  local  militia  act, 
4a  6. 3*  c.  90^  as  well  as  by  the  mntiny  act,  required 
to  be  brought  within  six  months  after  the  &ct  commit- 
ted, and  as  the  action  was  not  in  thu  case  brought 
until  the  27th  oiJime  following^  it  becomes  material  U> 
enquire  how  long  the  imprisonment  under  this  original 
arrest  oontioued,   and  whether  any  part  of  the  time 
during  which  it  continued  falls  within  the  period  of  six 
months  immediately  preceding  the  27th  June ;  for  if  it 
did  not,  the  action  as  to  such  trespass  (supposing  it 
such,  and  not  to  be  otherwise  justifiable^)  is  at  any  rate 
barred  by  the  statute  of  limitations,  which,  though  not 
specially  pleaded  in  this  case^  was  open  to  the  defendant 
below  in  the  way  of  defence,  as  special  matter,  cm  the 
geoei'al  ksue.    Up  to  the  4th  o(  December^  when  Wardm 
was  brought  firom  the  gaol  to  which  he  had  been  com- 
mitted hy  Bailey^  to  the  Sman  Ink,  befi)]!e  the  lieutenant* 
colonel,  there  can  be  no  doubt  that  the  imprisonment 
was  under  the  authority  oiBaUey^  and  was  an  act  fiir 
which  he  was  originally  and  peraonally  responsihk* 
On  the  4th  of  December  he  waa  remanded  by  the  order 
of  the  lieutenant-colond  to  the  gaol  in  which  he  had 
before  been  confined  under  the  original  arrest,  and  by 
£e  4  the 
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1815.        the  order  of  BaiUjfj    and  was  there  1^  under  the 
■  gaoler's  custody  till  the  24th  December^  when  he  waa 

•XMittt  taken^  by  the  ooimnand  of  the  lieutenant-ooIoQel)  firoin 
the  gaoi  to  the  dweUing-houae  of  hinii  Wardenj  al 
Bedford^  where  he  was  iinprisoiied  till  the  atith  of 
Jamiary^  when  he  was,  by  the  like  command  of  the 
lieatenant^oolonel,  taken  to  SHUon  barraeks,  where  he 
was  impriscmed  till  the  nth  of  Marchj  when  he  was 
discharged,  after  an  acquittal  by  a  court-martial  hdd 
upon  him  on  the  30th  and  31st  o(  January.  The  con- 
tinuance in  custody  of  Warden  after  the  3  ist  of  January, 
when  he  was  acquitted,  was  necessary  and  unavoidable 
until  his  migesty's  confirmation  of  the  sentence  of 
acquittal  could  be  obtained^  Upon  these  facts,  the 
imprisonment  under  the  m^re  authority  o(  Bailey  seems 
to  have  ceased  on  the  4th,  or  at  furthest  on  die  a4th 
cfJiecembeTi  that  is,  above  six  months  before  the  27th 
of  Ane,  when  the  action  was  brought.  He  is  therefore 
prbtscted  against  this  action  by  the  statutable  limitation 
of  time  of  six  months  in  this  case,  unless  the  subsequent 
iaq>riaonment  by  the  command  of  the  liealenant* 
colonel,  is  one  for  which  Bailey  is  raf>onsible  jointly 
vrith  the  lieutenant-colonel,  and  if  that  imprisonment  be 
not  itself  justifiaUe  cm  the  partof  thelieutenant-coI<mel 
and  those  concerned  with  him  therein.  If  it  was  justi- 
fiable in  the  lieutenant-colonel  it  certainly  vras  at  least 
equally  so,  on  the  part  of  those  who  then  acted  in  his 
aid,  and  by  his  immediate  command ;  which  brings  it  to 
the  question,  Was  lieutenan^colonel  WkUbread  war- 
ranted by  law  in  the  orders  which  he  gave  on  the  24tfa 
6i  December  for  the  imprisonment  of  ftarden  at  his  own 
house,  and  in  his  continuance  of  him  under  arrest,  in 
Older  to  trial,  till  iiik  March  x8io,  the  time  of  his 

8  final 
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final  discharge.  The  specific  charge  against  Warden^  1815. 
as  reported  to  the  lieutenant-colond  and  verified  by  the 
evidence  of  two  seijeants,  Smith  and  Crafty  and  of  cOr-  ax^mt 
pond  Bobinson^  was,  that  they  had  heard  Warden  say 
to  John  Cooper^  another  serjeant  of  the  regiment  (and 
who^  as  yell  as  Wardm  and  other  seijeants  and  corpo* 
rals  of  the  r^ment,  had  been  verbally  ordered  as  part 
of  his  military  duty  of  the  regiment  to  attend  a  school 
to  be  kept  in  the  evening  by  the  seijeant^raajor  of  the 
regiment  for  the  purpose  of  Instruction  iii  reading  and 
writing,  and  to  pay  a  weekly  sum  for  the  expenoes  of 
such  school,  and  for  the  charges  Incurred  thereby^) 
these  words,  ^^  Damn  your  eyes.  Jack,  don't  give  np^ 
don't  yield,  don't  go  to  school,  for  Til  be  damned  if  I 
do;  I  will  soldier  with  any  body,  but  I  will  not  go  to 
school;  I  will  not  be  made  a  boy  of;  I  hope  we  shall 
be  dismissed  in  time  for  the  post  this  evening,  that  my 
fiitber  may  write  to  the  war-office:  my  fiither  will  see 
me  righted,  though  it  cost  him  two  hundred  pounds. 
A  regimoital  court*martial  will  not  do  for  me;  I  will 
have  a  general  court-martial."  And  that  one  Thomas 
Smithf  a  serjeant  in  the  regiment,  then  present,  there- 
upon said  to  JVardenj  <<  By  God  Almighty,  such  lan- 
guage as  that,  is  enough  to  make  the  men  mutiny :"  to 
which  Warden  replied^  <^  he  would  be  damned  if  he 
cared."  And  the  question  is,  whether  these  words 
addressed  as  they  were  publickly  in  the  presence  of 
other  sieijeants,  &c*  of  the  regiment  to  a  serjeant  of  the 
regiment,  then  called  in  question  by  his  lieutenant-oolo* 
nel  in  req>ect  of  his  de&ult  in  not  obeying  the  above 
order  of  the  lieutenant-colonel,  affi>rded  a  reasonable 
and  probably  ground  of  complaint  against  Warden  in 
mpect  of  the  words  uttered  by  him.    In  the  24th  seat. 

of 
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1815*        of  the  articles  of  war,  (p.  80.}  art  a.  it  is  proTiderf, 
— -""'        tliat   ^  all  crimes  not  capital,  and  all  disorders  and 
tgahti        neglects,  which  officers  and  soldiers  may  be  gnilty  of  to 
the  prgudice  of  good  order  and  military  discipline, 
(though  not  specified  in  the  said  rules  and  articles,)  are 
to  be  taken  cognisance  of  by  a  general  or  rcgimeotal 
court-martial,  according  to  the  nature  and  degree  of  the 
ofience^  and  to  be  punished  at  their  discveticm.     Haw 
can  it  be  asked  whether  the  uttering  such  words  as  are 
abovementioned,  upon  the  occasion,  and  in  the  presence 
of  the  seijeants  and  others  of  the  regiment,  amomited 
to  disorderly  conduct  on  the  part  of  Warden^  to  the 
prejudice  of  good  order  and  military  discipline  7  Aind  if 
the  uttering  of  such  words,  of  the  tendency  and  pro- 
bable e£fect  of  which  as  to  the  exciting  of  mutiny 
Warden  was  admonished  at  the  time^  but  which  he  with 
an  oath  pn^essed  himself  to  disregard,  be  a  species  of 
conduct  so  clearly  disorderly,  and  operating  directly  to 
the  prgudice  of  good  order  and  discipline^  can  there  be 
a  doubt  whether  it  Ms  within  the  language  and  object 
of  the  2d  article  of  the  24th  sect,  of  the  articles  of  war,  so 
as  to  render  the  person  guilty  of  such  oflfence  cognizable 
by  a  general  or  regimental  court-martial  ?    Nor  will  he 
be  less  an  object  of  this  tribunal  for  the  purpose  of  mi- 
litary punishment,  because  the  order  of  the  lieutanant- 
oolonel,  to  which  this  language  referred,  might  not  be 
a  Talid  one^  and  ^uch  as  he  was  strictly  competent  to 
make;  and  indeed  it  has  not  been  argued  on  the  part 
of  the  pIainti£F  in  error  that  the  order  was  a  valid  one; 
but  there  may  be  disorderly  conduct  to  the  prejudice  of 
good  order  and  military  discipline^  in  the  manner  and 
terms  used  and  adopted  by  one  soldier  in  dissuading 
another  soldier  not  to  obey  an  order  not  strictly  legal. 

If 


IN  TBS  Firar-sixTH  Yeab  of  GEORGE  III.  411 

If  every  erroneous  order  on  the  part  of  s  commanding        1815. 
officar  would  not  only  justify  the  individual  disobedience       — — ^ 
of  it  by  the  soldier^  but  would  even  justify  him  in  mak-        ^mnst 
ing  inflammatory  and  reproachful  public  comments 
upon  it  to  his  fellow«"Soldier8,  equally  the  objects  of  such 
order  with  himselff  is  it  possible  that  military  order  and 
discipline  could  be  maintained  ?    And  can  such  con- 
duct originate  fiK>m  motives  not  mischievous  and  disor- 
derly, in  the  breast  of  a  person,  who  declares  that  he  is 
indiflerant  whether  his  conduct  has  that  effect,  and  that 
to  the  extent  even  of  producing  actual  mutiny?  Assum- 
ing therefore  such  conduct  on  the  part  of  Warden  to 
fidl  deariy  within  the  description  of  disorderly,  *'  and 
to  the  prgudice  of  good  order  and  military  discipline^'' 
and  to  be  the  subject  of  trial,  and  upon  conviction  of 
punishment,  under  the  24th  section  and  ad  article  of 
the  articles  of  war,  the  only  remaining  question  is,  was 
it  lawfitl  for  the  lieutenant-colonel  to  arrest  the  soldier 
accused  of  such  misconduct,  in  order  to  his  being  forth- 
coming to  answer  the  matter  of  such  charge.    The  lad 
article  of  war  runs  thus:  ^*  To  Ithe  end  that  offenders 
may  be  brought  to  justice,  we  hereby  direct,  that  when- 
ever any  officer,  or  soldier,  shall  commit  a  crime  de- 
serving punishment,  he  shall  by  his  commanding  officer 
be  put  in  arrest,  if  an  officer,  or  if  a  non-commissioned 
officer,  or  soldier,  be  imprisoned,  until  he  shall  be  either 
tried  by  a  court-martial,  or  shall  be  lawfiilly  discharged 
by  a  proper  authori^."   The  crime  with  which  Warden 
was  charged  was,  if  proved,  (according  to  what  has  been 
before  said)  a  crime  deserving  of  punishment  within  the 
terms  ef  this  article  of  war,  and  of  course  subjeee^ 
Warden  as  a  non-commissioned  officer  to  imprisonment 
until  trial,  and  the  trial  was  had  upon  the  application  of 

the 
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the  lieutenant-colonel  as  soon  as  a  court-martial  couU 
be  conveniently  convened  for  that  purpose*  And 
though  it  terminated  in  the  acquittal  oiWardenj  it  does 
not  deprive  the  parties  of  the  same  justification  which 
they  would  have  had  in  another  event  of  the  trial,  if 
there  was  a  reasonable  and  probable  cause  for  the 
original  imprisonment  of  the  plaintiff  Warden^  until 
trial  could  be  had,  and  afterwards  till  his  roqest/s 
confirmation  of  the  sentence  could  be  obtained.  We 
arc,  therefore,  of  opinion  that  the  alleged  trespasses  in 
this  case  were  at  any  rate  covered  by  the  statutable 
limitation  up  to  the  24th  Decembery  and  that  all  the 
subsequently  alleged  trespasses  committed  under  the 
order  and  in  aid  of  the  lieutenant-colonel,  were  justi- 
fiable in  respect  of  that  officer,  and  consequently  in 
respect  to  the  defendant  below,  as  acting  under  the 
command,  and  in  aid  of  that  officer. 

Judgment  for  the  plaintiff  in  error. 


Thursday, 
N9V*  %$d. 

Service  of  a 
latitat  directed 
to  the  sheriff*  of 
Surrty,  at  Bai- 
son*$  coffee 
houM  10  the 
city  of  LmittHt 
if  irregatar, 
mnd  the  Court 
will  set  it  aude. 
5rcu  if  ther«  be 
a  doubt  as  t9 
the  confines. 


Chase  against  Joyce. 

T  ORD  EUenbonmgk  C.  J.  delivered  the  judgment  of 
the  Court. 
This  case  came  before  the  Court  at  the  end  of  the 
last  term,  on  a  motion  made  by  Mr.  Andreaos  to  set 
aside  the  service  of  a  latitat,  and  subsequent  proceed- 
ings, for  irregularity,  the  same  being  directed  to  the 
sheriff  of  Surrey^  and  having  been  served  on  the  de- 
fendant at  Batsan^E  cofiee-house  in  the  city  oiLoneUnu 
There  appearing  to  have  been  contrary  decisions  on 
the  point,  the  Court  having  heard  Mr.  Marryat  shew 
cause  against  the  rule^  and  lAx.  Andrews  in  support  of 

it, 
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itf  directed  it  to  stand  over  ita  order  that  the  cased        1815. 

might  be  looked  into,  and  the  practice  settled  for  the 

future.     We  have  looked  through  the  several  cases  on         againsf 

the  subject  to  which  we  were  referred,  viz.  Devenege  v. 

DaUyj    Doug.  383.  4th  edit.    Barman   v«  Bellarmf^ 

I  71 22.  187.,   Kelly  V.  Shaw,  6T.R,  74.,   Busby  and 

Another  y.Fearon,  8  T.  IL  235.,  Cdwell  v.  Vestris^  Easter 

1815(c),  Bugby  y.  Balls,  Trinity  iSij  (b).     The  two 

fint  were  cases  where  a  bill  of  Middlesex  had  been 

served  in  another  county,  and  such  service  was  held  to 

be  clearly  irregular ;  and  the  reason  given  Was  that  the 

bill  of  Middlesex  is  in  form'  a  different  writ  from  a 

latitat,  and  cannot  run  over  all  England,  and  that  to 

hold  the  contrary  would  put  an  end  to  the  writ  of 

latitat.    The  two  next  cases  were  cases  where  a  latitat 

had  been  served  in  a  different  county  than  the  county 

into  which,  or  to  the  sheriff  of  which,  it  was  directed, 

and  in  one  of  them  it  had  been  served  in  Middlesex* 

And  the  Court  in  those  two  cases  refused  to  set  the  pro* 

ceedings  aside,  on  the  ground  that  the  form  of  the  writ 

was  the  same,  and  that  the  object  being  merely  to  give 

personal  notice  to  the  party,  it  mattered  not  in  what 

county  it  was  served.     And  there  certainly  have  been 

other  decisions  to  the  same  effect.    The  two  last  cases, 

and  which  occurred  in  Easter  and  Trinity  terms  last, 

were  decided  otherwise^  and  such  service  of  a  ktitat  in 

(«)  £Ml#r  term  lSx5,  Col-uttll  t.  Vestrkt  sned  with  Thompson.  Rtader . 
iBOTcd  to  set  aside  the  scnrice  of  » latitat  in  this  case,  which  was  direct- 
id  to  the  sherifT  of  ^Mrrr^y  but  served  on  defendant  yestris  in  the  Hay 
umkett  Middleitx^  and  who  never  resided  in  Surrey,  Hole  sift 
granted,  and  afterwards  made  absoluta     Esfintsie  contra. 

(ft)  Trimty  term  18x5.  Bufy  ▼.  BtUi*  Adoipbus  moved  to  set  aside 
■A  attachment  of  privikge,  directed  to  the  shetiffof  JSmT,  which  wis 
serred  on  defendant  in  TotUnbam^Cwrt-JRoad,  MuUUsex*  Rule  nisi 
gnattd,  afkrwards  made  abtolntc    C^pvotd  contra. 

adif- 
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1815.        a  difierent  county  was  held  irrtgohr.    And,  on 

sideration,  we  think  it  safest  to  adhere  to  the  {arms  of 

agaiHsi  our  proceedings,  and  to  require  our  process  to  be 
joTce.  served  according  as  it  is  directed,  that  is,  in  the  flinty 
to  the  sheriff  of  which  it  purports  to  be  sent.  With 
respect  to  a  bailable  latitat^  there  never  has  been  a 
doubt  but  that  it  must  be  executed  in  the  county,  and 
by  the  oflScer  of  the  sheriff  to  whom  it  is  directed;  oat 
of  the  county  the  officer  would  be  a  trespasser.  And 
although  in  the  case  of  process  not  bailable,  the  same 
may  be  served  without  the  intervention  of  the  sherifl^ 
yet  it  may  be  delivered  to  the  sheriff,  and  he  nug^  be 
required  to  execute  it.  But  it  can  never  be  contended 
that  he  could  be  called  upon  to  serve  it  out  of  his 
county,  or  that  he  could  justify  entering  the  house  or 
coming  on  tl)e  land  of  the  parly,  out  of  his  county,  for 
the  puipose  of  serving  it  And  if  so,  why  shall  any 
other  person,  by  taking  the  execution  of  the  process 
into  his  own  hands,  arrogate  to  himself  a  more  coEteoh 
sive  jurisdiction  ?  The  consequence  of  establishing  the 
practice  contended  for  by  the  plamtiff  in  this  case 
would  be,  that  in  future  no  bill  of  Middlesex  woold 
ever  be  sued  ont,  but  in  all  case^  a  latitat  would  issue 
to  the  sherifis  ofLandan^  or  the  sheriff  of  Airrg^  whe- 
ther the  party  to  be  served  lived  in  CarmoaU  or  in  Ctos- 
berland.  Thb  is  a  mode  of  dealing  with  established 
forms  which  we  do  not  wish  to  encourage,  and  which 
can  only  be  checked,  to  a  certain  degree,  by  retracing 
our  steps.  We  mean  not,  by  any  thing  which  I  hare 
said,  to  break  in  upon  those  cases  where  the  Court  has 
refused  to  enter  into  a  question  of  the  limits  of  adjoin* 
ing  oountiesy  in  deciding  on  the  regularity  of  the  ser- 
vice of  process  of  this  description;  but  where  no  such 
7  quesdon 
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qnntion  arises,  the  Court  must  look  to  the  words  of        18 15. 
its  prooeas.     We  therefore  think,  in  the  present  case^         '     " 
thftt  the  service  was  irregular,  and  that  the  rule  for         aj^ainst 
setting  aside  the  proceedings  must  be  made  absolute; 
but  as  the  irr^;ularity  has*  been  sanctioned  by  autho«- 
rities,  the  rule  must  be  made  absolute  without  costs. 


The  King  against  The  Bishop  of  Worcester  rbursj^, 
and  Others.  ^^-^^i 

T>OBEBT  Earl  oS Leicester^  by  indenture  of  the  21st  where  the 

t^Nooember,  in  the  aSih  Eliz.  (1585),  and  by  vir^  [^"^^•^'^IJ 
Uie  ^  Stat.  17  Eliz.  c.  17.  (a),  founded  an  hospital  at  ^<^'*f><?,>y 

deed,  %o  Ehz*f 

Warmick  for  the  sustentatton  and  rehef  of  poor,  needy,  ipade  byviitiie 
sod  impotent  pe(q[>le,  and  especially  of  such  as  should  be  piriiament» 
theraafter  wounded,  maimed,  or  hurt^  in  the  wars,  in  fhe^me^ould 
the  service  of  her  majesty,  her  heirs  and  successors,  to  ^^^^^l^ 
consist  of  one  master  and  twelve  brethren,  to  be  ap«  poor.needf, 

and  impotent 
people,  and 
especially  of 
cock  a»  Aonld  be  maimed  in  the  wan  in  the  service  of  her  majesty,  to  coosbt  of  a  mas- 
ter aod  twelve  brethren,  to  be  appointed  by  him  and  his  heirs,  and  th^  it  should  be  go- 
verned by  sadi-nles  and  ordinances  as  were  annexed,  or  at  any  time  thereafter  sheold 
be  made  by  him;  and  afterwards  he  made  certain  ordinances,  viz.  that  the  people  of 
certain  towns  and  lordships  should  be  preferred  to  the  places  aforesaid  before  any 
ether,  according  to  a  cerUin  roution,  and  that  the  Bishop,  D^n,  and  Archdeacon  of 
if^meaer  should  be  visitors,  and  shonid  correct,  punish,  and  reform  all  abuses  and  of- 
fences to  be  committed  by  the  master  and  brethren,  and  see  that  his  ordinance 
truly  ezecated  according  to  its  meaning ;  and  afterwards  the  heir  of  the  founder,  upon  a 
vacancy  of  one  of  the  brethren,  appointed  a  person  to  succeed  who  was  a  soldier  maimed 
in  the  wan,  and  poor  and  impotent,  but  not  belon^ng  to  either  of  the  towns  or  lord- 
ships mentioned  in  the  rotation,  against  which  appointment  three  persons  b^  longing  to 
tbe  town  next  in  the  order  of  rotation,  who  were  poor  and  impotent,  •  id  some  of 
them  vironnded  in  the  service,  appealed  to  the  visitors,  on  the  grouna  that  the  ap- 
pointee was  ineligible,  and  that  there  were  others  beade  themselvea  belonging  to  the 
M  town,  who  were  eligible  :  Held  that  such  appeal  well  lay,  and  therefore  the  Ctourt 
gfialcd  a  mandamoi  to  the  visitorsi  who  had  heard  the  evidence  i«  sacb  appeal,  but 
dtabned  to  act  thcrtini  to  proceed  and  determine  the  appeal 

(a;  See  Jlasiajrs  Stattties. 

pointed 
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1815.        pointed  by  the  sud  earl  and  bis  heirs,  and  in  default 
of  their  appointment  within  three  months  after  any 
axainst        vacancy,  by  the  Bishop  of  Worcester^  and  the  recorders 
WoRcssTii.    of  Coventry^  and  Warwick^  for  the  time  being,  or  any 
two  of  themi  and  that  the  same  should  be  a  corpora- 
tion, and  should  be  ruled  and  governed,  ordered  and 
directed,  according  to  such  rules,  statutes,  and  ordi- 
nances as  were  annexed,   or  at  any  time  thereafter 
should  be  set  forth,  made,  devised,  and  established  by 
the  said  earl,  by  writing  under  his  hand  and  seal.    And 
on  the  26th  of  November  in  the  same  year  the  said  earl 
gave,  under  his  hand  and  seal,'  divers  rules  and  ordi- 
nances, and,  among  others,  that  the  master  should  be 
an  ordinary  preacher  of  God's  word,  and  of  good  life 
and  conversation ;  and  if  he  should  be  otherwise,  it 
should  be  lawful  for  the  visitors,  or  two  of  them,  to 
deprive  him.     Also,  that  the  lame  and  maimed  soldiers 
and  poor  people  which  should  happen  to  be  in  the  towns 
of  Warwick^  Kenehoorthj  and  Siratford^upon^Avanj  in 
the  county  orWarooicky  or  in  the  lordship  oiWottm^ 
under-Edgej  Bnd  Arlingham,  in  the  county  of  G/biiC£S^, 
should  be  preferred  to  the  places  and  rooms  aforesaid 
before  any  other,  viz.  (in  the  order  as  the  towns  and 
lordships  are  above  stated}    altemis  vicibnsy  and*for 
default  of  such  poor  or  maimed  people  in  the  towns 
aforesaid,  then  the  same  poor  brethren  to  be  taken  and 
chosen  out  of  any  town  in  the  county  of  Warooick. 
Also  that  the  Bishop,  Dean,  and  Archdeacon  oS  Wor- 
cester for  the  time  being,  or  any  two  of  them,  after  the 
death  of  the  said  earl,  should  be  visitor?  of  the  hospital, 
and  that  it  should  be  lawful  for  them,  or  any  two  of 
diem,  to  visit  the  same  at  any  time  at  their  pleasure,  so 
that  it  be  not  above  once  in  three  yoars,  and  to  cor- 
rect, 
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rect,  punish,  and  reform  all  abuses  and  offences  to  be         1815. 

committed  or  done  by  the  master  and  "brethren,  or  any      ^  ^^^ 

of  them,   and  to  see  that  his  ordinance  truly  executed      .  a^^awi/ 

.  .  ,  •'.  ThcBiihopof 

according  to  the  true  meanmg  qf  the  same.  Woegxster. 

Mr.  Sidney  ofPenshurst^vfho  is  the  heir  general  of  Earl 
Leicester,  the  founder,  and  as  such  entitled  to  appoint  the 
masterand  brethren,  upon  the  death  of  one  of  the  brethren 
appointed  Feliawes  to  succeed ;  Fellcwes  being  a  soldier 
maimed  in  the  wars,  and  poor,  needy,  and  impotent^ 
but  bom  at  and  belonging  to  Birmingham^  and  not  to 
either  of  the  towns  or  places  mentioned  in  the  ordi- 
nance.    Whereupon  three  persons,  all  inhabitants  of 
KenehvortA,  one  of  whom  was  sworn  to  be  a  decayed 
trad^man,  and  to  have  no  means  of  livelihood  but  his 
daily  labour,  another  to  be  a  discharged  marine,  v^o 
had  caught  the  opthalmia,  and  had  been  wounded  in 
the  service,  and  had  no  means  of  living  but  his  daily  lar 
hour,  and  the  third  to  have  been  in  the  Warwick  mi- 
litia, and  also  a  tailor,  and  to  have  no  means  but  his 
daily  labour,  appealed  to  the  bishop,  dean,  and  arch- 
deacon of  Worcester,  as  visitors,  on  the  ground  that  the 
appointment  should  have  c6me  out  of  Kenelworth,  the 
last  appointment  having  been  made  out  of  Warmck,  and 
that  Fellcwes  was  ineligible,  and  that  there  were  other 
objects  besides  themselves,  resident  and  bom  in  KeneU 
iwrtlij  who  were  eligible.     Upon  the  day  appointed  for 
hearing  the  appeal,  the  appelbnts  went  into  proof  of 
this  their  complaint,  but  the  solicitor  of  Mr.  Sidney 
protested  against  the  power  of  the  visitors  to  proceed ; 
and  afterwards  the  visitors  declined  to  act,  on  the 
ground  that  they  could  find  no  instance  in  which  the 
visitors  had  exercised  the  power  of  removing  from  the 


Vol.  IV.  F  f  Upon 
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1815*  Upon  affidayitft  disclofiing  these  fiurU,    Tappingf  in 

"""""^        the  last  term,  obtained  a  rule  nisi  for  a  mandamus  to 

Th«  KiMO 
aealnst        the  bishop>  dean,  and  archdeacon,  to  proceed  and  de- 

TheBUhopof     ^         .       .1  ••%  1 

WoictsTER.    termme  the  said  appeaL 

Lens  Seijt  now  appeared  for  the  visitors,  and  sub- 
mitted to  the  direction  of  the  Court ;  only  he  suggested 
for  their  consideration  whether  the  authority  of  the 
visitors  extended  to  control  the  heir  of  the  founder. 


Blosset  Seijt.  and  Holroyd  for  Mr.  Sidney  took  seve- 
ral objections  to  the  visitatorial  jurisdiction  of  the  de- 
fendants in  this  case.  First,  for  want  of  proper  parties 
to  the  appeal.  For  there  is  not  any  instance  to  be 
found  of  persons,  like  these  appellants,  being  allowed  to 
appeal,  merely  because  they,  among  others,  were  eligible 
to  any  particular  office,  or  place,  and  because  one  of 
them  might  perchance  have  been  appointed  to  it.  And 
if  these  persons  may  appeal,  and  come  to  this  court 
for  a  mandamus,  every  person  who  stands  in  commum 
jure  with  them,  may  do  the  like,  and  there  may  be  as 
many  appeals  as  there  are  maimed  paupers  in  KeneU 
mirth  i  or  suppose  this  eligibility  had  been  extended  to 
all  the  poor  of  many  parishes,  or  to  all  soldiers,  or  to 
all  native-born  English^  appeals  might  be  multiplied  in 
iijfinitum.  Next,  the  appellants  do  not-bring  themselves  ^ 
within  the  description  of  persons  eligible,  for  in  order 
to  that  they  must  be  poor,  needy,  and  impotent,  which 
cannot  be  said  of  those  who  are  able  to  maintain  them- 
selves by  their  daily  labour*  Next,  the  ordinance  con- 
tained in  the  deed  24th  November^  so  far  as  it  restrains 
tlie  eligibility  of  persons  to  particular  towns  and  places, 
is  void.     For  the  statute  Elix.  enabled  the  founder  to 

erect 
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erect  an  hospital,  and  enacted  that  it  should  be  governed         1815. 
according  ta  such  rules,  statutes,   and  ordinances  as         ' 
should  be  set  forth*  made,  dcvi&ed,  and  established  by         agamst 
the  said  Earl,  or  by  his  heirs  or  assigns,  in  writing  under    worcestek. 
hit  or  their  hand  and  seal.     Accordingly  the  Earl  did 
by  his  first  deed,  21st  Nov.^  ordain  that  the  objects  of 
the  charity  were  to  be  poor,  needy,  and  impotent  people^ 
especially  such  as  should  be  maimed,  &c.,  and  without  any 
limitation  as  to  place;  which  power  having  once  exer- 
dsed,  he  was  pro  tanto  Junctus  (yfficio^  and  could  not 
new-model  or  qualify  by  any  subsequent  ordinance* 
And  though  by  the  first  deed  the  Earl  reserves  to  him- 
self to  make  ordinances  at  any  future  time,  that  must  be 
understood  only  in  respect  of  such  things  wherein  he 
hid  not  already  executed  the  power;  and  wherein  the 
statute  empowers  his  heirs  as  well  as  himself  to  make 
ordinances.     But  having  once  executed  the  power  by 
which  he  vested  in  himself  and  his  heirs  a  right  to  ap- 
point persons^  of  a  certain  description  without  r^ard 
to  place,  it  follows  that  he  could  not  afterwards  restrain 
this  right  to  particular  places,  no  more  than  his  next 
heir  after  him  could  have  done,  or  his  present  heir  could 
now  do.     Next,  a  general  visitatorial  power,  such  as 
this,  does  not  extend  to  an  act  done  by  a  person  not  a 
member  of  the  corporation,  particularly  by  one  who  is 
the  heir,  of  and  represents  the  founder ;  and  who  is  not 
within  the  scope  of  this  visitatorial  authority  either  in 
respect  of  Citation,  or  of  contumacy  in  disobeying  it. 
For  to  be  visitor  imports  a  power  of  punishing  for  con- 
tumacy by  deprivation,  and  therefore  it  seems  essential 
that  the  person  visited  should  be  a  member  of  the  body 
corporate.     And  it  is  plain  that  by  the  general  words, 
"  that  it  shall  be  lawful  for  them  to  visit  and  to  correct 
F  f  2  and 
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1SJ5.       and  reform  abuses,"  &C.5  the  fimnder  did  not  mean  that 
«..  they  should  have  a  general  authority  to  deprive,  for 

^airtsi        Otherwise  why  give  them  a  particular  authority  to  do  so 
WoicesTxa.    in  the  case  of  the  master?    He  therefore  meant  only 
that  they  should  correct  abuses  in  the  internal  regula- 
tion, such  as  are  properly  termed  offences,  &c. 

Lord  EiXEKBonouGH  C.  J.     The  only  question  be- 
fore the  Court  is,  whether  visitor  or  not  quoad  the  sub- 
ject matter.    Sit  visitator  is  sufficient  for  the  appoint- 
ment of  a  general  visitor,  and  gives  a  consummate 
.jurisdiction  for  all  purposes  incidentally  necessary  for 
this  power.     If  a  person  be  thus  constituted  visitor  in 
general  terms,  whatever  comes  in  derogation  of  his 
power  must  be  expressed,  otherwise  he  is  flenojtare.  As 
to  tlie  objection  that  these  persons  are  not  poor  enough, 
surely  if  they  can  only  maintain  themselves  by  their 
daily  bodily  labour,  they  are  poor  within  the  meaning  of 
this  deed ;  the  deed  does  not  require  the  very  extreme 
of  neediness.    With  respect  to  another  objection ;  there 
is  a  reservation  in  ^he  original  deed  for  statutes  and 
ordinances  thereafter  to  be  made,  and  when  they  were 
made,    they  became  incorporated   into   the  origioal 
foundation. 

Bayley  J.  Tlie  point  for  the  visitors  to  determine 
is,  whether  one  of  the  members  of  the  corporate  bodj 
lias  improperly  intruded.  The  appellants  may  be  inte- 
rested, even  without  regarding  their  own  appointment, 
in  seeing  that  a  poor  person  of  Kenelworih  is  appointed) 
and  thereby  removed  from  thence  and  maintained  by 
the  hospital. 

8  D-AMPIER 
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DjLMPiER  J.     A  general  visitatorial  power  requires 
particular  words  to  abridge  it. 

Per  Curiam^  Rule  absolute,  (a) 

Topping  and  Bichardson  were  in  support  of  the 
rule. 

(«)  See  Phiiips  r.  Bury,  7.  T,  R.  349.    As  visitor,  it  it  incidental  to 
deprive  as  wcii  as  to  correct  o^ences. 


The  King  against  The  Justices  of  Devon.       rhunday, 

Nov,  ajd. 

G'^FFFORD  moved  for  a  rule  nisi  for  a  mandamus  to  An  appeal  docs 
'^     ^i_       •     *.•  A  i.  .•  .    xv    •  ,    not  lie  to  \hc 

the  justices  to  enter  contmuances  at  their  next  quarter  ses&iona 
quarter  sessions,  upon  an  appeal  against  an  order  for  J^JeUef"^***'^'^ 
the  relief  of  a  pauper,  which  appeal  the  justices  bad 
dismissed  at  the  last  sessions,  conceiving  that  they  had 
not  any  jurisdiction  in  the  matter.  He  referred  to 
Bum*s  Just,  {a)  for  the  author's  opmion  that,  notwith- 
standing the  determination  in  Rex  v.  Norlh  Shields  (6), 
dn  appeal  lies  against  an  order  for  relief;  for  Bufti  says 
that  the  great  fundamental  statute  of  43  Eliz.  c.  2.  s.  6. 
gives  an  appeal  for  any  thing  done  by  the  justices  in 
relation  to  the  relief  of  the  poor ;  which,  by  the  rule 
that  acts  in  pari  materia  are  to  be  taken  together  and 
considered  as  one  entire  act,  may  seem  to  include  this 
case  concerning  the  order  of  maintenance.  He  also 
speaks  of  such  appeals  as  of  a  practice  than  which  no- 
thing was  more  common,  at  the  sessions ;  and  Rex  v. 
Woodsterton  {c)  is  one  instance  of  it.     The  reason  as- 

(«)  VoLiv.  IZ7.  aist  edit.  {b)  Dmj.  331. 

{()  BarnardttU  ao;— »47. 

F  f  3  signed 
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signed  in  Bex  ▼.  North  Shields  for  not  giving  the  appeal, 

lest  while  the  matter  is  in  suspense  the  poor  should 

azahist        Starve,  does  not  hold,  because  the  order  continues  in 
The  Justices  of   ^ 

Devon.        force  until  altered  by  legal  authority.    And  the  43  Eliz, 

does  not  seem  to  have  been  adverted  to  in  that  case. 

Here,  if  there  be  no  appeal  there  is  no  remedy ;  for  the 

objection  to  the  order  is,  that  it  is  to  a  wrong  parish ; 

yet  if  the  overseers  acting  upon  this  were  indicted  for 

disobeying  the  order,  the  Court  would  not,  upon  such 

a  proceeding,  try  a  question  of  boundary. 

Per  Curiam.  If  in  every  case  of  an  order  for  relief 
an  appeal  will  lie,  this  will  divert  the  funds  designed 
for  the  relief  of  the  poor  ihto  other  channels.  This 
order  is  not  in  perpetuum^  it  is  to  pay  xmtilfarlher  orier^ 
and  why  cannot  the  overseers  go  back  to  the  quarter 
where  it  was  made,  and  point  out  that  the  pauper's 
residence  is  in  another  parish,  and  obtain  a  fresh 
order  ?     < 

Rule  refused. 
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Payler  and  Otheiis  against  Homersham.        ^S!^*  ^ 

^  Nov,  a4ih. 

DEBT  on  bond,  dated  28th  of  June  181 1,  for  1500/.   A  release  con- 
tained  in  a 

The  defeDdant  pleads  a  release  of  the  ^th  of  No-  deed,  wliich  re. 

vember  18 12.      Replication  prays  oyer  of  the  release,  fendant  stood 

which  recites  that  the  defendant,  on  the  day  of  the  date  ercdk^^^^ 

thereof  stood  indebted  to  his  creditors  in  divers  sums  «cyc"l »?»« 

'  set  to  their  rc- 

of  money,  as  set  against  their  respective  names  there-   spcctivc  names, 
under  written,  and  was  unable  to  make  full  or  present  had  agreed  to 
satisfaction  thereof,  and  that  the  creditors  had  agreed   ant  151.  in  the 
with  hhn  to  take  155.  in  the  pound  upon  the  whole  of  5Jhlj"eofXiV* 
their  respective  debts,  and  thereupon  the  creditors,  in  ^hcrcb'^^thf  ^*' 
consideration  of  ics.  in  the  pound  upon  the  whole  of  crcditon,  in 

-^  r  r  consideration 

their  respective  debts,  paid  to  them  by  the  defendant  of  the  said  155; 
before  the  execution  of  the  release,  each  and  every  of  paid  to  them 
them  did   release  the  defendant  from  all  manner  of  i^fl^l^he"©?"^^^^^ 
actions,  causes  of  action,  suits,  debts,  claims,  and  de-  of^jhcnfdia^re- 
mands  in  law  and  equity  which  they  or  any  or  either  lca«c  defendant 
of  them  had  against  him,  or  thereafter  could,  should,   ner  of  actions, 
or  might  have  by  reason  of  any  thing  from  the  begin-  and  demands 
ning  of  the  world  to  the  date  of  the  release.     And  iquU^,  which 
against  tlie  plaintiffs'  names,  among  the  rest  of  the  ere-  ^^«y  **•[  *jy  ^ 
ditors,  was  set  the  sum  of  2148/.  is.  9<2.,  as  the  amount  against  him,  or 

:bereafter  coulit 
should,  or  might 
bave,  by  reason  of  any  thing  from  the  beginning  of  the  world  to  the  date  of  release, 
was  held  to  release  nothing  but  the  respective  debtSf  and  all  actions  and   demandi 
touching  them ;  for  the  general  words  of  release  have  reference  to  the  particular  recitaly 
and  shafl  be  governed  by  it. 

Therefore  where  to  debt  brought  by  plaintlfTs  on  defendant's  bond,  the  defendant 
pleaded  this  release,  held  that  plaintiffs,  in  their  replication,  might  plead  that  the  bond 
was  given  by  the  defendant  with  others  as  a  security  for  the  repayment  of  bills  drawn 
upon  them  by  the  defendant,  and  for  monies  advanced  to  him,  and  that  the  sum  set 
against  their  names  in  the  release  was  due  to  them  from  the  defendant  on  the  day  of  the 
release  on  his  own  account,  and  the  monies  intended  to  be  secured  by  the  bond,  although 
part  was  due  at  the  time  of  executing  the  release,  were  not,  nor  was  any  part  included 
or  meant  by  them  or  by  defendant  to  be  included  in  the  sum  set  against  their  names  or 
in  the  KJcasc. 

F  f  4  of 
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1815*        of  their  demand.     The  replication  also  prays  oyer  of 

-  the  bond  and  condition,  which  was  a  joint  and  several 

Patlch 
agidim        bond  given  by  the  defendant  and  others  to  the  plain- 

tiffi,  with  a  condition  reciting  that  the  plaintiffs  had 
agreed,  in  the  way  of  their  business  as  bankers,  to 
accept  and  pay  the  drafts  of  one  Harnett^  not  exceed- 
ing i;oo/«,  nor  drawn  for  any  longer  time  than  three 
months,  and  that  the  obligors  had  agreed  to  execute 
the  bond  as  a  security  for  the  repayment  of  such 
money ;  and  the  condition  was  to  repay  to  the  plaintiffii 
the  amount  of  all  such  notes  and  bills  as  Hamett  should 
make  payable  by  them,  and  to  pay  to  them  such  fur- 
ther sums  as  they  should  advance  to  HameUj  or  on  his 
account,  or  ibr  which  he  should  stand  indebted  to  them, 
and  to  indemnify  them  from  all  sums  of  money  which 
they  should  advance  to  Jlamettj  and  against  all  costs 
on  account  thereof*  And  the  plaintifi  plead  that  the 
2148/.  15.  gd.  set  against  their  names  subscribed  to  the 
release,  was  the  sum  in  which  the  defendant,  on  the  day 
of  the  date  of  the  release^  was  indebted  to  them  upon 
^  his  Cfwn  account,  and  that  tlie  monies  secured  or  in- 

tended to  be  secured  by  the  bond,  although  a  great 
part  thereof  was  due  and  payable  to  them  at  the  time 
of  the  execution  of  the  release,  were  not  nor  was  any 
part  thereof  included  or  meant  by  them  or  by  the  de- 
fendant to  be  included  in  the  sum  of  2148A  15.  9^.,  or 
in  the  release^  nor  was  the  sum  of  155.  in  the  pound,  or 
any  other  composition  or  sum  ever  paid,  or  agreed  to 
be  paid  to  the  plaintiffs,  or  to  be  accepted  by  them,  for 
or  in  respect  of  any  monies  secured,  or  intended  to  be 
secured  by  the  bond.  And  the  plaintiffs  went  on  to 
suggest  breaches  on  the  bond,  viz.  the  refusal  of  the 
obligors  to  repay  Hametfs  drafts  made  payable  by 

them. 
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them,  and  alae  to  pay  them  the  monies  advanced  to  1815. 

Harnett*  — — - 

Patlcr 

Demurrer  and  joinden  agama 
And  tbe  question  was,  whether  the  release  was  a  bar 
to  this  action. 


HoM&AtllAM. 


BamemaUy  in  support  of  the  demurrer,  insisted  that  it 
was,  fi>r  that  the  general  words  of  the  release  ought  not  to 
be  restrained,  by  the  particular  recital,  to  the  2148/.  is. 
9^ ;  for  they  are  large  enough  to  embrace  as  well  fu- 
ture as  present  demands,  and  there  is  nothing  inconsist* 
«>t  in  a  creditor's  accepting  a  composition  in  lieu  of  all 
demands  whatever.     And  the  rule  for  the  construction 
of  all  instruments  is  this,  that  they  shall  be  construed  so 
as  to  give  effect  to  every  part,  which  cannot  be  done  in 
this  case  without  extending  the  words  of  the  release  to 
future  demands ;  for  otherwise  what  becomes  of  the 
words,  <<  which  they  thereafter  could,  should,  or  miglit 
have,"  and  which  demand  the  plaintiffs  consent  to  re-* 
lease.     There  is  indeed  another  rule  laid  down  in  Bac. 
Abr.  (a)  which  may  seem  to  bear  against  this  construc- 
tion, viz.  that  where  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the  general  words 
shall  be  qualified  by  the  particular  recital ;  but  the  case 
dBotheram  v.  Crawlejf  (6),  which  is  cited  immediately 
after  that  position,  shews  that  it  is  not  univen^ly  so, 
and  that  the  force  of  a  word  of  general  meaning  is  not 
to  be  controlled  by  the  intention  of  the  party ;  as  if 
there  be  a  release  of  all  reliefs,  duties^  and  amercements, 
this  shall  bar  an  action  of  debt  upon  an  obligation,  for 
the  word  duty  works  an  extinguishment  of  the  bond  at 

(#)  RiUw^  K.  (5)  Cn.  £iiz,  a7a    Owifi^  71.  S.  C. 

law. 


HOUEIftUAK. 
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1815.  law.  And  in  XmgA/ V.  Co2e  (a),  where  it  was  held  thai 
the  general  words  released  only  the  particular  thing  ae* 
knowledged  to  be  received,  and  not  the  action  then  at 
bar^  that  was  because  the  action  was  in  a  different  right 
from  the  thing  released,  and  there  must  be  spedal 
words  to  release  what  he  hath  as  executor ;  and  accoid- 
ingly  Lord  Holt  declared,  if  it  had  not  been  in  the  case 
of  an  executor,  the  release  would  have  operated  as  a 
bar.  (6)  And  he  denied  the  case  in  t  RdL  Ab.  409^ 
dted  by  Tanfidd  to  be  law(c);  and  Gregory  i.  seems 
to  have  been  the  only  Judge  who  adopted  it  as  an  un- 
qualified proposition,  that  the  general  words  shall  be 
restrained  by  the  particular.  Thorpe  v.  Thorpe  (d) 
was  more  a  question  touching  what  words  shall  make  a 
condition  precedent,  than  whether  general  words  shall 
amount  to  a  general  release;  and  in  7Vm/  v.  Ingram^ 
though  it  is  stated  in  2  Afcx^.  281.  that  judgment  was 
given  for  the  plaintifi^  yet  it  appears  by  the  report  of  the 
same  case  in  1  Venir.  {e\  and  also  in  2  Lev.  (/),  diat 
not  any  judgment  was  given. 

Lord  Ellenborough  C.  J.  I  do  not  find  that  Lord 
HoUj  when  he  denied  the  authority  of  the  case  from 
RdVs  Abr.y  denied  also  the  position  of  Gregory  J.  that 
the  general  words  of  a  release  may  be  restrained  by  the 
particular  recital.  Common  sense  requires  that  it 
should  be  so,  and  in  order  to  construe  any  instrument 
truly  you  must  have  regard  to  all  its  parts,  and  most 
especially  to  the  particular  words  of  it.     I  am  sorry 

(a)  I  Sbcw.  150.    3 Lev.  %7$.     3  Mod,  277.  (*)  i  Show.  154. 

(f)  I  Sho-w.  155.  (</)  Salk.  171.     i  Ld,  Hay.  135. 

(e)  3i4*>by  the  name  of  Totkil  ▼.  Ingram, 
( /)  sio.,  by  the  name  of  Ingram  v.  Bray, 

there- 
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therefore  to  find  that  the  case  cited  from  Lord  2{o/2^         1815. 
\rns  said  not  to  be  lair,  because  it  seems  to  me  to  be  as        ' 
soimd  a  case  as  can  be  stated.     The  argument  for  the         against 
defendant  is,  that  this  not  only  releases  him  from  the    Homeesham. 
obligation,   but  his  sureties  also;  but  the  replication 
avers  that  the  monies  secured  by  the  bond  were  not  in-> 
dttded,  or  intended  to  be  included  in  the  release ;  which 
averment,  if  it  is  competent  to  the  plaintiffs  in  law  to 
iftakC}  puts  an  end  to  the  question.     And  surely  the 
release  being  of  an  aggregate  sum,  which  is  compounded 
of  several  debts,  the  plaindffii  may  aver  of  what  it  is  or 
is  not  compounded. 

Baylet  J.     There  is  no  doubt  but  a  particular  re- 
cital in  a  deed  will  restrain  the  general  words. 

Per  Curiam^    -  Judgment  for  the  Flaintiffi. 

Marryat  yfas  to  have  argued  for  the  plaintifis. 


The  King  against  The  Sheriff  of  Mibdlesex,  ^on^aj, 
in  a  Cause  of  Pouchee  v.  Lieven. 


T*  HE  capias  was  returnable  on  the  first  return  of  this  Thesheriflfinay 

term,  and  on  the  7th  of  November  the  sheriff  was  bring  in  the 

ruled  to  return  the  writ,  and  on  the  1  ith  returned  cepi  |^°^^  j"y  ^^,j 

ccrpuSi  upon  which  the  plaintiff  on  the  same  day  served  ^*  '■^'°™*  J^P* 

him  with  a  rule  to  brini;  in  the  body ;  and  on  the  1 7th.   time  for  put- 

.  ting  in  bail  has 

bail  not  having  justified,  obtained  an  attachment.    The   expired. 

time  for  putting  in  bail  expired  on  the  loth.  And  upon 
a  rule  nisi  for  setting  aside  the  attachment  for  irregu- 
larity, on  the  ground  that  the  rule  to  bring  in  the  body 

should 
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1815.        should  not  have  been  served  the  same  day  that  the 
"""""**        sheriff  returned  cepi  corpus,  because  the  sheriff  had  the 

ThtKiNO  ,     ,       o    ,       ,  \ 

against        wholc  of  the  day  to  return  the  writ. 

The  Sheriff  of 

MiDDLEStfK. 

Catiy^beUi  who  shewed  cause,  msisted  that  as  the  tine 
for  putting  in  bail  had  expired,  this  practice  was  re- 
gular. 

Qmyn,  in  support  of  the  rule,  cited  Bes  v.  Skerifqf 
London  (a),  where  he  said  the  Court  had  determined  it 
to  be  irregular,  for  the  sake  of  congruity  upon  the  fiioe 
of  the  proceedings.  He  also  referred  to  Hutchim  v« 
Hird{b)j  and  said  that  the  cases  cited  in  Tidd^s 
Prac.  {c)  in  favour  of  this  practice  were  only  MSS. 

Per  Curiam*  {d)  It  is  now  the  settled  practice^  that 
in  all  cases  where  the  time  for  putting  in  bail  has  ex- 
pired, the  plaintiff  may  rule  the  sheriff  to  bring  in  the 
body  on  the  same  day  that  he  returns  cepi  corpus. 
The  difference  betwixt  this  case  and  Rex  v.  Sheriff  (f 
London  is,  that  there  the  time  for  putting  in  bail  had 
not  expired. 

Rule  discharged. 

(fl)  a  £«/,  041-  (*)  5  ^-  -«•  479- 

(«)  301.  6th  edit  {i)  Demftir  J.  was  absent. 


IN  THK  FlFlYHSIXTH  YeaB  OF  GEORGE  III. 


429 


1815. 


Bates  against  Winstanley  and  Another. 


T-Jtsday^ 
AVu  a8lh. 


Leicester  is  an  ancient  borofigh  and  body  corporate, 
and  in  the  41)1  Edw.  4.  the  king,   by  letters  patent, 


^T^RESPASS  against  the  defendants,  jusdces  of  the  a  charter 

peace  for  the  county  of  Zrwes/^r,  for  causing  the  diction  to' bo! 
plaintiff's  goods  to  be  distrained  for  payment  of  a  ^/aSi" 
county  rate  imposed  by  the  mairistrates  of  the  county  r°*  ^'"**'"  }^^ 

J  ^  ^  ^  J     borough,  wJth- 

upon  certain  lands  called  the  South  Fields  in  the  parish  o^t  words  of 

ot  St*  Maty  in  Leicester.      Plea  not  guilty.      At  ihe  diction,  does 

trial  there  was  a  verdict  for  the  plaintiff  by  consent,  county  justtcer 

subject  to  the  opinion  of  the  Court  upon  the  following  d'mic^ll" V*''' 

case.  county  rate; 

therefore, 
where,  by 
charters  Edvf,^» 
and  H.  7.  to  the 

granted  to  the  borough  (inter  alia)  That  the  mayor  and  zekesier,\he 
four  of  the  more  discreet  burgesses,  together  with  the  Jiccrifavc^cx- 
recorder,  should  be  justices  of  the  peace  within  the  said   c'usivc  jurisdic- 

'  •^  ^  ^  ^  tion  within  the 

borough,  and  the  precincts  and  limits  of  the  same,  to   borough,  with 

1  11  '       n  %      •  11  a  non  intromit- 

hear  and  determine  felonies,  trespasses,  and  other  misde-  tant  as  to  the 
meanors,  with  a  clause  of  non  intromittant  as  to  the  jus-  and"bVanother 
tices  of  the  county.  In  the  20th  Hen.  7.  the  king,  reciting  ain?o*uscs,  &c. 

within  the  pa- 
rish off/.  Jllp^, 
IB  Leicester,  are  pat  under  the  government  and  jurisdiction  of  the  borough  justices, 
saving  to  all  persons  their  rights  and  jurisdictions :  Held  that  the  justices  for  the  county 
of  Leicestet  might  well  impose  a  county  rate  upon  a  part  of  the  parish  of  Su  Mcarj^  which 
lies  within  the  county,  and  not  within  the  borough,  although  a  rate  in  the  nature  of  a 
county  rate  had  been  previously  imposed  for  the  same  time  by  the  borough  justices ; 
and  although  it  appeared  that  in  one  instance  only,  in  1684,  this  part  of  the  parish  had 
contributed  to  the  rate  for  the  county  at  Urge,  and  that  from  1768  to  the  present  time 
rites  in  the  nature  of  county  rates  had  been  assotsed  upon  the  parish  at  large  by  the  bo- 
rough justices;  for  before  the  charter  EUz^  thii  part  of  the  parish  could  not  have  been  contri- 
bvtory  to  the  borough  rates,  and  must  have  been  by  law  contributing  to  the  county  rates, 
and  the  charter  did  not  vary  the  place  to  which  it  should  contribute  from  the  county  to  the 
borough;  and  though  there  was  no  poor  rate,  or  petty  constable,  or  other  peace  officer 
for  this  part  of  the  parish,  out  of  which  the  rate  might  be  levied  by  stat.  \%  G.  2. 
C.29.,  yet  the  statute  does  not  on  that  account  transfer  the  right  from  the  connty  to 
the  borough  justices,  and  the  44  G.  3.  c.  54. 1.9.  (local  act}  supplies  any  defect  which 
there  might  be  in  12  G.  2.  r.  29.  to  warrant  the  levy. 


by 
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1815.        by  inapexiiDus  the  above  charter,  granted  exclusive  ju* 
■"■"^        riadiction  to  the  borough  magistrates  over  the  suburb^ 
agmmt        in  the  same  manner  with  a  non  intromittant  clause. 
In  the  41st  £^12?.  the  queen  granted  a  new  charter  to 
the  borough,  and  extended  the  jurisdiction  of  the  bo- 
rough magistrates,  and  amongst  other  things  granted^ 
that  the  mayor,  recorder,  and  four  last  aldermen  "wbo 
•erved  the  office  of  mayor,  should  be  justices  of  the  peace 
in  the  borough,  and  the  liberty  and  precincts  of  the 
same^   and  should  have  power  to  hold  sessions,   &c. 
"  Et  ulterius  pro  meliori  regimine  et  gubematione  pre^ 
dicti  burgij  ac  omnium  et  singulorum  burgensiumy  inhabt- 
tantiumy  commorantiumi  et  residentium  infra  eundem  bur^ 
giMttj  volumm  et  concedimus  quod  omnia  et  singula  domtts^ 
edificia^  messuagia,  terras^    tenemental  et  hereditamenta 
quacunque  situatOfjacentiaj  vel  existentia  tarn  infraparo^ 
ckiam  Sancta  Margareta,  S^c.    quam    infra  parochias 
Sancta  Mariae^  Sancti  Leonardi,  S^c.  in  eodem  burgo^  per 
quodcunque  aliud  nomen,  vel  alia  nomina^  vocantur  sive 
nominantuTj  necnon  omnes  burgenses^  inhabitantesy  common 
rantesj  et  residentesj  in  eisdem  parochiisy  et  lociSy  sive  in 
eorum  aliqua,  pro   tempore^    et  de  tempore  in  tempus 
existentes,  de  cetero  in  pcrpetuutn  sint,  erwit,   et  reputa^ 
buniurforeysubregimineypotestatey  gubematione^  jtarisdic^ 
tione,  correctioney  et  coercione  majoris,  ballivorumy  et  bur* 
gensium  burgi  pr^edicti,  et  successorum  suorum,  et  quod  nut" 
joTy  balliviy  et  burgenses  bttrgi  predictij  et  successorcs  sui, 
deinceps  inpetpetuum  habeanty  gaudeant^  et  utaniur,  om* 
nibus  et  sin^is  eisdem  consimilibus  Juribus,  libertatibuSy 
preeminentiiSf  et  jurisdictionibusy  in  omnibus  et  singulis 
eisdem  parochiis  Sanctis  Margareta^  Sancice  Maria^  Sfc. 
qualia  et  qua,  ac  in  tarn  amplis  modo  et  forma,  prmd 
iidem  major,  baUivi,  et  burgenses,  virtule  kartim  literarwn 
nostranpn  patentium,  out  aliorum  progenitorum  nostro- 
4*  rum. 


WlHSTANLlT, 
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rum^    hixbere^  vtu  et  gaudere  possintf    aut  dAetdj   in        18 15, 

fredicto  burgOj  out  in  aliquo  metnbroy  partem  vel  parceUoj        ^""^ 

Bates 
ejusdent   burgi.    Ita  tamen  quod  hoc  prttsens  concessio  ^^^  gainst 

noMtra  rum  sit  ad  prejudicium  nostrorum  haredwnj  aid 
successonan  nostrorum^  salvis  etiam  omnibus  et  singulis 
corporibus  corporatis  et  politicise  ac  aliis  personis  quibus^ 
cunque,  ac  alia  persona  cuicunquej  omnibus  jitribus^  libera 
iatibusj    preeminentiis^    et  jurisdictionibus  quibuscunque 
aUis  quean  predidis  majori^  ballivis^  et  burgensibus  {ut 
prefaiuni)  concessisj  quae  ipsi,  aut  eorum  aliquis^Jure  et 
l^time  habuerint  et  gavisi  Juerint  ad  confectionem^  et 
tempore  ccmfectionisy  haimm  literarum  nostrorum  patent 
UuMy  in  tarn  amplo  modo  et  forma^  prout  si  Jus  nostra 
litera    patentes    nunquam   habita  vel  facta  Jmssent. 
The  queen  also  confirmed  to  the  mayor,  &C  all  and  sin- 
gular maneriaj  Sfc.  libertatesy  liberas  consuetudities^  pri- 
vHegiojJranchesiaSj  immunitates^  exemptiones^  etjurisdi4> 
tiones  whatsoever,  which  the  corporation  theretofore  had, 
or  ought  to  have  enjoyed,  within  the  borough,  and  the  su- 
burbs, limits,  and  precincts  of  the  same,  by  reason  of  any 
former  charters  or  prescription.  These  charters  were  ac- 
cepted, and  have  been  acted  upon,  and  are  still  in  force. 
The  South  Fields  are  a  part  of  the  county  oi  Leicester ^  and 
not  within  the  borough,  but  are  within  the  parish  of  St. 
Mary^  in  Leicester^  and  have  always  been  assessed  to 
the  poor  rates  of  that  parish  by  the  overseers  appointed 
by  the  justices  for  the  borough,  who  have  exclusive  ju« 
risdiction  over  the  entire  parish  oiSt.  Mary^  except  the 
South  Fields^  and  Bromkinsthorpe^  and  over  the  South 
Fields^  and  Bromkinsthorpe,  have  a  concurrent  jurisdic- 
tion with  the  county  justices.     The  land-tax,  and  other 
parliamentary  taxes,  payable  in  respect  of  the  South 
fields^  have  always  been  assessed  by  commissioners  for 
the  county,  and  the  entire  proceedings  in  respect  ^of 

such 
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1 815.  such  taxes  have  always  been  with  the  comniissioners  of 

"  the  county  exclusively.     There  was  no  house  upon  the 

ggainsi  South  Fields^  nor  any  inhabitant  resident  there;,  until 

iNSTANLtr.  ^j^^  y^^  ^  ^^^^  ^^^  j^^  ^^y  constable  or  other  parochial 

officer  ever  been  appointed  distinctly  for  the  Soufi 
Fields.     Rates  in  the  nature  of  county  rates  have  been 
assessed  by  the  magistrates  of  the  borough  at  their  ge- 
neral quarter  sessions  upon  the  parish  o{St.  Mary  from 
the  year  1 768  (when  rates  in  the  nature  of  county  rates 
were  first  imposed  in  the  borough)  until  the  present 
timei  and  have  been  paid  out  of  the  poor's  rates  col- 
lected for  the  parish  of  St.  Mary  generally,  to  which 
poor's  rate  the  South  Fields  have  contributed.     No 
rates  in  the  nature  of  county  rates  have  ever  been  paid 
to  the  county  in  respect  of  the  South  Fields,  with  this 
exception,  that  in  1684  the  judges  of  assize  imposed 
two  several  fines  of  1000  marks,  and  2000  marks,  upon 
the  inhabitants  of  the  county,  because  there  was  no 
gaol,  and  such  fines  were  apportioned  and  levied  upon 
the  several  parishes  and   places  in  the  county,  and, 
among  the  rest,   iL  25.  was  assessed   upon  the  South 
Fields,  and  a  special  receiver  of  these  fines  was  ap- 
pointed by  commissioners  under  letters  patent  of  t^c.  2., 
which  receiver  duly  accounted  for  the  whole  amount  of 
them,  and  by  order   of  the  quarter  sessions  for  the 
county  paid  the  balance  to  the  county  treasurer.    The 
case  also  stated  the  passing  of  44  G.  3.  c.  34.  (local  act), 
a  copy  of  which  was  annexed,  and  that  the  justices  of 
.    the  peace  for  the  county,  at  their  general  quarter  ses- 
sions holden  after  Easter  1 8 1 1,  made  one  general  rate, 
as  and  for  a  county  rate,  whereby  they  assessed  every 
parish,  township^  liberty,  and  places  within  the  county, 
and,  among  others,  the  South  Fields^  and  that  the  South 

Fields 
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Fields  had  before  been  rated  by  a  rate  made  by  the         1813 
borough  justices,  in  the  natuire  of  a  county  rate,  for  the        _ 
«aine  period  of  time  for  which  the  rate  so  assessed  by        ^igainst 

WlNKTANLBr. 

the  county  justices  was  made  (a).  The  plaintiff  was  one 
of  the  overseers  of  the  poor  of  iS^.  Matj/^  and  an  occu* 
pier  of  land  in  the  South  Fields^  and  this  distress  was 
made  upon  him  by  virtue  of  a  warrant  granted  by  the 
defendants  to  levy  the  said  county  rate.  If  the  Court 
are  of  opinion  that  the  plaintiff  is  entitled,  a  verdict  to 
be  entered  for  is.  damages,  otherwise  a  nonsuit. 

The  question  made  upon  this  case  was,  whether  the 
rate  imposed  by  the  county  justices  upon  the  Souih 
Fields^  was  lawfully  imposed  by  them ;  which  was  ar-» 
gued  by  Denman  for  the  plaintiff  against  the  rate,  and 
by  Reader  for  the  defendants  in  support  of  it.  The 
argoment  for  the  plaintiff  was  in  substance  this:  —  The 
power  of  the  county  justices  is  not  extended  by  12  G.  2^ 
c.  29.  (general  county-rate  act)  to  such  a  district  as 
this;  for  the  act  (5.  i.)  directs  the  rate  to  be  assessed 
upon  every  town,  parish,  or  place ;  and  {s.  2.}  that  it 
shall  be  paid  out  of  the  poor's  rate ;  or  (5. 3.)  if  there  be 
ao  poor's  rate,  shall  bc^levied  by  the  petty  constable  or 
other  peace  officer  belonging  to  the  same;  so  that,  the 
South  Fields  must  be  either  a  town,  or  parish,  or  a  place 
having  a  poor's  rate,  or  having  a  petty  constable  or 
other  peace  officer,  in  order  to  give  the  county  justices 
jurisdiction.  It  is  admitted  that  it  is  not  a  town  or 
parish,  nor  a  place  having  a  petty  constable  or  other 
officer;  and  that  it  has  no  poor's  rate  out  of  which  this 

{a)  It  was  a^ecdi  upon  the  argumeot,  that  this  fact  should  be  in- 
I  serttd. 

Vol.  IV.  Gg  rate 
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i8f  5.f  rate  may  be  levied*  is  plain  from  conadering  thai  the 
~""*  poor's  rate  is  for  the  parish  of  St*  Manf%  at  lavge^  and 
ainut  not  for  die  SoiAh  Fields,  and  that  die  parish  at  large  is 
not  oontribatory  to  the  county  rate,  but  is,  under  the 
charter  cSEUz.  and  by  virtue  of  this  act,  explained  by 
the  136.  a.  ciZ.  s.  7*  to  be  assessed  by  the  borough 
justices  to  a  separate  rate,  in  the  nature  of  a  ocnnty 
rate*  And  the  jurisdiction  of  the  coun^  justices  is  not 
aided  by  the  44  Q.  3*  e.  34  (local  act),  because  there isa 
saving  in  that  act  {s.  14.)  of  the  jurisdiction  of  the  bo- 
rough justices  as  it  stood  before,  sdly,  Onnting  thst 
the  county  justices  have  a  concurrent  jurisdiction  nith 
die  borough  justices  to  rate  the  South  Fields,  yet  the 
borough  justices  having  already  exercised  it  by  impos- 
ing a  rate  for  die  very  same  period  for  which  this  rate 
is  now  imposed,  the  power  of  the  countjr  jusdoes  is  for 
this  time^gone^  according  to  the  principle  established 
in  Reuc  v.  Sainsbwy.  (a) 

For  the  defendants  it  was  answered,  that  if  die 
borough  justices  had  no  jurisdiction  to  impose  a  rate, 
in  the  nature  of  a  county  rate,  on  die  South  Fidds, 
the  argument  founded  upon  the  priori^  of  their  ex- 
ercise of  it,  was  at  an  end.  That  the  borou^  jos- 
tices  neither  before  nor  since  the  126.2.  c.29.  had - 
any  jurisdiction  to  impose  this  rate  upon  the  South 
Fields.  For  the  charter  of  Eliz.  only  gave  them  a  con- 
current jurisdiction  in  the  commbsion  of  the  peace  with 
the  county  justices,  but  not  to  rate  lands  within  the 
county  which  were  not  before  rateable  by  them,  but  on 
the  contrary  were  rateable  by  the  county  justices  for 
several  of  the  purposes  now  included  in  the  county 

rate; 
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nte;  ai  fi>r  Impairing  of  bridges,  by  22  JET,  8.  c.^.y  ^  1815. 
nnd  fiar  tdief  of  prisonera  in  the  county  gaol,  by  — 
i^Eliz.  c. 5.  NeiAer  did  the  12G.2.  cap.  enlarge  <if««i/ 
thdr  jurisdiction  over  these  lands;  for  its  intention  was 
only  to  fisM^itate  the  assessing,  coUecting,  and  levying 
of  coonty  rates,  and  with  this  view  to  give  power  to  the 
justices  to  consolidate'  under  one  assessment  th6  several 
purposes  for  which  before  then  several  assessments  used 
to  be  niad6;  and  it  appears  by  13  G.  2.  c«i8.  that  the 
same  power  was  intended  to  be  given  to  the  justices  of 
liberties,  &c.  within  the  limits  of  their  commisnoni  but 
fiktse  lands  never  wcte  within  tile  limits  of  the  commis- 
sion of  tiie  borough  justices  to  assess  them  for  any  of 
the  )>urpotoi  mentioned  in  thle  first  net.  This  being  so, 
It  follows  tiiat  they  must  be  liable  to  be  assessed  by  the 
comtty  justices;  and  whatever  difficulties  might  have 
existed  in  cbOecting  or  levying  the  rate  under  the 
12  6. 2.  are  now  removed  by  44  0. 3.  c  34.  (local 
act)  s.^ 

Cur.  ado.  vidi. 

Lord  Ellbkboboi^h  G*  J.  on  this  day  delivered 
the  judgment  of  the  Court 

This  was  an  ttction  of  treqpass  against  two  jus* 
tices  of  the  county  of  Leicester^  for  distraining  for 
a  Goonty  rate^  imposed  by  the  county  magistrates,  upon 
eeitflin  lands  in  the  parish  of  St,  Maty  in  Leicester^ 
called  die  SaiM  Fields  j  and  the  question  was  whether 
the  county  magistrates  Could  impose  the  rate  upon 
those  lands.  It  was  admitted  in  the  argument,  though 
not  stated  in  the  case^  that  the  magistrates  for  the 
boiw^  of  Leicater  had  previously  imposed  a  rate 
Gg  2  upon 
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1815.         upon  these  lands  in  the  nature  of  a  county  rate,  for 
""""^        the  same  period  of  time  for  which  the  rate*  was  letied 

BATEi  ,  , 

aj^aimt  by  tho  county  justices;  so  that  the  question  is  nar- 
rowed to  this  point,  whether  the  county  justices  can 
impose  the  rat^  after  a  previous  rate  imposed  and 
levied  by  the  borough.  The  SoM  Fidds  are  vdtfain 
the  county  of  Leicester^  but  not  widiin  the  borough ; 
and  the  borough  justices  have  a  *  concurrent  juris* 
diction  there  with  the  county  justices,  but  not  an 
exclusive  jurisdiction.  By  charters  4  Ed.  4.  and 
20  H.  7*  the  borough  justices  have  an  exclusive 
jurisdiction,  with  a  non-intromittant  as  to  the  couoty 
justices,  within  the  borough  of  Leicester^  its  precincts, 
limits,  and  suburbs,  and  by  charter  41  Ellz.  all  houses, 
&c.  within  certain  parishes  including  that  of  St.  Mary 
are  put  under  the  rule,  government,  jurisdiction,  Sec.  of 
the  majTor,  bailiffs,  and  burgesses,  of  the  borough  of 
Leicester^  with  a  saving  to  all  persons  whatsoever  of 
their  rights,  liberties,  preeminences,  and  jurisdictibos. 
The  Sduth  Fields  are  within  the  parish  of  St.  Mcary  in 
Leicester  J  and  have  always  been  assessed  to  the  pobr's 
rate  of  that  parish,  by  the  overseers  appointed  by  the 
borough  justices,  and  no  parochial  officer  has  ever 
been  appointed  distinctly  for  those  fields.  The  only 
instance  in^which  those  fields  ever  contributed  to  the 
rate  for  the  county  at  larger  before  the  rate  in  question 
was  imposed,  was  in  1684,  vhen  upon  a  fine  on  the 
county  for  want  of  a  proper  gaol,  iL  as.  was  assessed 
specifically  upon  these  fields.  There  was  no  house 
upon  the  South  Fields  till  1804,  and  there  were  no 
rates  upon  the  rest  of  the  parish  of  St.  Mary  in  the 
nature  of  county  rates  till  1768*    From  that  time  such 

rates 
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Tdtes  have  been  assessed  upon  the  parish  by  the. bo-         1815. 

rough  magistrates.    County  rates  are  in  general  assessed        

in  counties  under  the  provisions  of  12  G.  2.  c.  29.,  and         agai/fst 
there  is  a  special  act  in  the  present  reign,  44  G.3.  c.34., 
which  contains  some  provisions  for   the    county  in 
question,   the  county  of  Leicester*      Th^   object    of 
12  G.  2.  c.  29.,  was,  not  to  impose  new  rates,  but  to 
facilitate  the  assessing,  collecting,  and  levying  those 
that  were  previously  imposed;  and  for  that  purpose, 
instead  of  separate  rates  for  the  several  purposes  for 
which  rates  under  former  acts  were  imposed,  there  was 
to  be  one  general  rate  to  answer  all  the  ends  and  pur^ 
poses  of  former  acts.     There  is  no  intention  (in  the  act) 
to  vary  the  obligation  to  pay^  or  the  right  to  receive ;: 
the  persons  befojre  liable  to  pay,  were  still  to  be  liable 
to  pay^  and  the  persons  entitled  to  receive^  were  still* 
to  be  the  persons  so  entitled.     No  part  of  the  act  im-f* 
plies  a  contrary  intent     Two  of  the  rates  included  in 
this  consolidation,  viz,  the  bridge- rate^  and  the  rate  for. 
popr  prisoners  in  gaols,  were  imposed  by  statutes  of  an 
earlier  date  than  the  charter  which  gave  the  borough 
justices  a  concurrent  jurisdiction  in  the  South  FieldSf^ 
viz.  the  former  by  22  /f.  8.  ^.5.  and   the  latter  by 
14  Eliz,  cs^  5- 37-     The  first  of  these  statutes,  that  of 
H.  8.,  authorizes  the  taxation  of  every  inhabitant;  but 
2  List.  702.  is  an  express  authority  that  the  occupation 
of  lands,  vnthout  residence,   is  sufficient  within  this 
clause  to  make  a  man  an  inhabitant  and  liable  as  such« , 
So  that  there  can  be  no  question  but  that  before  the 
charter  of  14  Eliz.  the   occupiers  of  lands   in   these 
South  Fields  were  liable    to    taxation  in   respect   of 
county  bridges.     The   stat.   14  Eliz.  imposes  the  tax 
G  g  3  for 
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1 815.       for  poor  prisoners  upon  every  pariih;  and  the  stttnte 
""""*       for  county  gaols^  11  &  12  ^  3.  t.  ig.  s.  i.  upon  tbe 
against        Several  hundreds,  lathes,  wapentakes,  rapeBj  wards,  or 
iNSTANLtr.   ^ijjgj.  (Jivisions  of  the  county,  with  an  exception  as  to 
persons   inhabiting  in   any  liberty,    dty,    town,    or 
borough  corporate  having  common  gaols  for  felons, 
and  commission  of  assize  or  gaol  delivery  of  such  felons ; 
and  1 2  Ann.  stat.  2.  c.  23.  (which  is  recited  in  1 2  &  2.) 
directs  that  the  money  to  be  raised  under  that  MCt^ 
shall  be  raised  by  such  ways  and  means  as  money  fer 
county  gaols  or  bridges.    The  money  for  county  gaols 
therefore  is  assumed  to  be  the  sulgect  of  levy  in  the 
same  manner  as  the  money  for  bridges  is,  and  which 
by  Stat  H.  8»  is  by  taxation  made  upon  every  inhabitant 
within  the  county,  and  by  construction  upon  occupiers 
of  land,  though  not  resident,  as  inhabitants.    Before 
the  charter  of  Eliz.  therefore,  these  South  Fiddi  were 
liable  in  the  hands  of  their  occupiers  to  contribute  in 
respect  of  bridges.    There  is  nothing  in  this  charter  to 
vary  their  liability,  nor  is  there  ady  thing-  in  this 
charter  to  exempt  them  from  liability  to  the  county  in 
respect  of  those  rates  which  were  imposed  betweoi  the 
charter  and  the  12th  of  Geo.  2.     The  charter  does 
nothing  more  than  entitle  the  borough  justices  to  act 
as  justices  in  a  place  in  which  before  they  could  not 
have  acted,  but  it  does  not  make  that  place  less  a  part 
of  the  county,  nor  does  it  contain  a  word  which  implies 
that  that  place  is  not  still  to  be  contributory  to  the 
county  to  the  same  extent  as  before,  and  it  would  be 
inconsistent  with  the  saving  in  that  charter  of  the  rights 
of  all  persons  whatsoever  to  hold  that  it  entitled  the 
borough  to  take  away  from  the  county  its  chiim  upon 

this 
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this   place  for  contribatimi.    The  12th  600.2.  does        1815. 
not  in  express  terms  give  any  power  to  borough  magis*  '- 

trates^  and  if  it  gave  them  any  power  by  implication,  it         agaka 
could  only  be  to  levy  where  they  could  before  levy,  and 
for  sums  to  which  they  were  before  entitled.     But  the 
statute  of  the  succeeding  year  13  G.2.  c.  i8.  5.7.  throws 
great  light  upon  this  point     It  recites  that  donbts  had 
arisen  whether  12  6.2.  extended  to  liberties  and  fran- 
chises not  within  the  jurisdiction  of  the  commissions 
of  the  peace  for  the  counties  in  which  such  liberties 
and  franchises  were,  and  so  never  did  nor  were  liable 
to  contribute  to  the  said  county  rates,  and  then  it  pro- 
vides that  where  any  liberties  or  franchises  have  com- 
misMons  of  the  peace  within  themselves,  and  are  not 
subject  to  the  jurisdiction  of  the  commissions  of  die 
peace  for  the  counties  in  which  they  lie,  and  do  not, 
nor  did  before  12  G.2.  contribute  to  the  rates  made 
for  the  said  counties,  the  justices  of  the  peace  of  such 
liberties  and  franchises  within  the  respective  limits  of 
their  commissions,  may  exercise  the  powers  given  by 
12  6.2.     In  such  liberties  and  franchises  therefore  (in 
which  a  contribution  to  rates  made  for  the  counties 
existed  before  the  12  G.2.,   and  which  liberties  and 
franchises  have  only  a  concurrent,  not  an  exclusive 
jurisdiction,)  the  justices  of  such  liberties  and  franchises 
have  no  power  under  this  latter  act,  inasmuch  as  these 
do  not  &11  within  the  circumstances  to  which  alone  the 
proviso  in  tlie  act  is  declared  to  extend.     And  where  the 
jttiis^tion  is  within  certain  limits  exclusive,  and  in 
others  concurrent  only,  the  power  of  the  justices  of 
those  liberties  and  franchises  must  be  confined  to  those 
parts  in  which  the  jurisdiction  is  exclusive^    Hie  mis- 
G  g  4  chief 
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1815.        chief  of  giving  them  the  power  where  they  had  a  con-^ 
T  curcent  jurisdictien  only  might  in  many  cases  be  exr- 

againsi         cessive;  for  if  they  had  a  concurrent  jurisdiction  over 
the  whole  county,  they  might,  if  the  Plaintiff  s  argument . 
were  right  in  this  case»  anticipate  and  appropriate  to 
themselves  the  whole  county  rate.      The   Plaintiff's, 
argument  is  founded   upon  the  suf^position  that  the. 
rate  in  respect  of  the  Souih  Fidds  must  either  he  paid 
out  of  the  poor's  rate  for  the  parish  at  lurge^  which 
would  be  unjust,  or  that  there  was  no  mode  of  raising 
it  under  i2  G.2.,  and  that  if  it  could  not  be  raised  for 
the  county  at  large  under  12  G.  2.  it  is  not  liable  to  be 
so  raised  upder  the  44th  of  G.j*  c.34«     We  accede  to 
the  observation  that  it  would  be  unjust  to  have  the 
payment  made  out  of  the  poor's  rate,  because  that  would 
be  casting  the  burthen,  not  solely  upon  the  South  FiddSf 
but  tipon  that  part  of  the  parish  which  is  within  the- 
borough  and  subject  to  the  exclusive  jusisdiction  of 
«  the  borough  justices;  and  supposing  it  may  be  tiQifi 

that  no  rate  could  have  been  raised  upon  these  ^SmUi 
Fields  under  the  provisions  of  12  G.2.,  because  there  is. 
no' petty  constable,  or  other  peace  officer  bdongiBg  I9. 
these  South  Fields^  and  the  only  mode  of  raiMog  the 
rate,  (where  it  is  not  to  be  paid  out'  of  the  poor  rates) 
pointed  out  by  12  G.2.,  is  under  5.3.,  by  directi<« 
from  the  sessions  to  the  petty  constable,  or  other  peace, 
officer  belonging  to  the  place  for  which  the  rate  is  to> 
be  levied,  which  we  are  not  satisfied  is  the  case^  inas- 
much as  the  high  constable  might  levy  it;  it  does  not 
follow,  however,  from  this  defect  in  12  G.  2.,  if  it  be  a 
defect,  that  the  right  is  to  be  transferred  from  tjbe 
coimty  to  the  boroughi     There  was  no  intenttcm  in 

12  G.  2- 
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la  .C2.  to  divest  the  county  of  any  part  of  the  rates.       181  c. 

which  were  before  payable  to  it,  and  thifi  suf^XMed         

defect  is  not  confined  to  these  South  Fields^  but  extends        ^^J 
to  every  place  within  the  county  which  had  no  poor  Wiwstaiiiit. 
rate,  petty  constable,  or  other  peace  officer,  and  this 
defect  is  completely  remedied  by  the  local  act  44  6.3. 
c«34.     That  act  sect.  9.  expressly  provides  for  assessing 
all  csstates,  within  all  and  every  the  parishes,  townships, 
liberties,  precincts,  hamlets,  extrap-parochial  and  other 
places  within  the  county;  it  directs  the  sessions  to  tax 
every  parish,  township,  liberty,  precinct,  hamlet,  extra* 
parochial  place  and  other  places  within  the  county,  ac- 
cording to  the  annual  rent  and  value  of  the  estates  within 
the  same,  as  they  shall  appear  upon  the  returns  under  the 
property  tax.     It  enacts  that  in  any  parish,  &c.  where 
there  is  no  poor  rate,  the  sessions  may  direct  the  sum  to 
be  rated  and  levied  on  the  inhabitant  or  inhabitants,  or 
occupier  or  occupiers  of  lands  therein,  (using  terms  in  the 
singular  number  to  include  places  in  which  there  may 
not  be  more  than  one  individual  inhabitant  or  occu- 
pier,) and  the  chief  constable  is  authorised,  in  case  of  non* 
payment,  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  inhabitant  or  inhabitants, 
occupier  or  occupiers ;  and  it  makes  a  similar  provision 
(sect.  10.)  though  there  is  a  poor  rate,  if  it  does  n^t 
apply  separately  and  distinctly  to  the  place  which  is  to 
piiy  the  county  rate.     The  proviso  in  this  act  that  it 
shall  not  give  jurisdiction  to  the  county  justicQn  over 
any  {daces  within  the  borough,  which  b^ore  that  act 
were  subject  to  the  rates  in  the  nature  of  .county  rates 
imposed  by  the  borough  justices,  &Us  in  with  the.  de-* 
fendanti^  argument  that  these  Souih  Pidds  tre  to  con- 

trHnte 


44* 
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Batss 

WlHtTAMLlT. 


tribute  #»  the  county^  beeapae  thej  are  not  within  the 
bcNTougby  and  because  they  were  never  by  law  sutgect 
to  the  borough  rates.     In  as  much  therefore  as  befinre 
the  charter  of  Elizabeth  these  South  Fields  could  not 
have  been  contributory  to  the  borough  rates,  and  must 
have  been  by  law  contributory  to  the  rates  for  the 
county;  as  that  charter,  if  it  could  have  varied  the 
place  to  which  they  should  contribute,  fix>m  the  county 
to  the  borough,  does  not  appear  to  have  had  any  such 
intention;  as  the  12th  Geo.  2.  could  have  had  no  such 
intention,  and  as  the  44th  Geo.^*  supplies  any  defect 
diere  might  have  been  in   12  Geo.2.  to  warrant  the 
'Ibvy ;  we  are  of  opinion  that  these  South  Fields  were  by- 
law contributory,  not  to  the  borough,  but  to  the  county 
rate^  and  that  the  levy  in  question  was  therefore  war- 
ranted by  law,  and  consequently  that  there  must  be 
judgment  of 

Nonsuit 


Kcv.  aSih. 

Ccrtioran 
granted  at  the 
instance  of  the 
Attorney-Oe- 
lieral  on  behalf 
of  a  prisoner 
to  remore  an 
indictment  for 
nurderi  foond 
aninst  him  at 
the  sessions  for 
the  city  of  Re 
Chester;  also  a 
habeas  corpas 
to  bring  the 
prisoner  into 
this  court. 


The  King  agaimt  Thomas. 

'T^HPOMASi  who  was  a  marine  on  board  one  of  his 
Majesty's  ships  of  war  Ijdng  in  the  Medway,  was 
indicted  at  the  sessions  far  tEc  city  of  Bochester  in  OcUh 
ber  last  for  the  murder  of  T.  Moore  on  the  said  river, 
at  Chatham^  within  the  liberty  and  jurisdiction  of  the 
said  city,  and  pleaded  not  guilty,  and  his  trial  was  postr 
poned  on  account  of  the  absence  of  several  material 
witnesses  on  his  bdbalf* 

On  a  former  day  in  this  term.  The  AUomey  General 
moved  for,  and  obtamed  a  rule  nisi  for  a  certiorari^  to 

be 


Thomas; 
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e  directed  to  tbe  jusltces  of  oyer  and  tenninery  and  1815. 
gaol  delivery,  &c.  of  the  said  dty,  to  semove  tbe  said  — — — 
indictmenty  &c.  and  also  the  coroner's  inquisition,  into  ^ana 
this  court,  and  also  for  a  habeas  corpus  to  remove  the 
piidoner,  (he  being  in  custody  in  the  gaol  of  the  city.) 
And  in  support  of  this  application  be  produced  an  affi- 
davit from  the  prisoner  disclosing  circumstances  whence 
the  Court  might  be  induced  to  think  that  he  would  not 
have  an  impartial  trial  at  the  sessions.  He  also  said 
that  application  had  been  made  to  the  Court  below  to 
order  this  indictment  and  inquisition  to  be  filed  with 
the  officer  of  the  county  of  Keni^  as  the  next  adjoining 
county,  and  to  remove  the  prisoner  to  the  gaol  of  the 
county,  in  order  that  he  might  be  tried  by  a  jury  of  the 
county,  pursuant  to  38  6.  3.  r.  ; 2. 5.  3.,  but  a  doubt 
had  arisen  with  the  justices,  whether,  their  jurisdiction 
not  being  a  county  jurisdition,  (there  being  no  county 
of  the  dty,  nor  any  sheriff,}  they  had  power  by  the  act 
so  to  do.  And  as  to  the  present  application,  he  ob- 
served that  by  stat.  14  H.  6.  c.  i.  justices  of  ntsiprius 
have  power  in  all  cases  of  felony  and  treason  to  give 
judgment  of  acquittal  or  attainder  at  the  day  and  place 
where  the  inquisitions  are  taken,  and  there  to  award  ex- 
ecution to  be  made  by  force  of  the  same  judgments; 
so  that  the  stat.  25  G.  2.  c.  37.  which  requires  sentence 
to  be  pronounced  in  open  court,  immediately  afler  the 
conviction  of  any  person  who  shall  be  found  guilty  of 
murder,  does  not  impose  any  difficulty,  because  this  re- 
cord, when  removed  hither,  may  either  be  tried  at  bar, 
or  if  sent  to  the  assizes  to  be  tried  before  the  justices  of 
ntsiprius^  they  may  give  sentence  instantery  and  award 
execution.      He  admitted,  however,  that  he  had  not 

found 
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fomid  any  uistanoey  where  a  person  had  been  tried  and 
conYictedof  murder  at  msipnusy  though  there  v^&r^ 


The  Krno 
agaimt        cascB  of  felooy •  (a) 

Thomas. 


Tapping 

{a)  The  following  cues  were  furnished  by  Mr.  Dealiry  .- 

Sast€r  term  i8xo.  A  writ  of  certiorari  issued,  at  the  instance  of 
the  crown,  to  remof  e  an  indictment  from  the  quarter  sessions  for  the 
eotfDty  of  ScutbamfHon,  against  IVWUm  Oplvy,  for  feloniously  stealing 
30  pounds  weight  of  candles,  the  property  of  his  majesty.  The  de- 
fendant, being  in  Chelmsford  gaol,  a  writ  of  habeas  corpus  issued  to 
bring  him  into  the  Court  of  Kmg's  Bench  ;  and  he  being  brought  up 
in  the  following  term,  pleaded  not  guilty,  and  was  comnaitted  to 
H^tnthester  gaol.  The  record  went  down  for  trial  at  nisi  prius  before 
Wind  B.,  at  the  summer  assizes  for  Hampshire  in  x8io,  and  Ogiivjt 
being  convicted,  receiTcd  sentence  in  the  Court  of  King*s  Bench  in 
Micbatlmoi  term  following,  to  pay  a  6nt  of  one  shilling,  and  to  be 
kept  to  hard  labour  in  the  house  of  correction  at  Witubester  for  sii 
months. 

Where  the  crown  defends  1  peison  Indicted,  the  Attorney- General 
is  equally  entitled  to  a  certiorari  to  remoTe  the  indictment,  as  a  pri- 
▼ate  prosecutor  would  be,  or  as  he  would  be  if  prosecuting  for  the 
crown.  Rix  ?.  Stmnnari,  Hit,  31  G«.3.  4  Terffi  R.  161.  And  at  the 
instanee  of  defendants,  where  an  impartial  trial  is  not  likely  to  be 
had,  the  Court  has  granted  writs  of  certiorari  to  remove  the  indict- 
ment from  the  Coiircs  below,  in  order  for  trial  at  the  assizes. 

aoih  November  1 786.  Mr.  Rws  moved,  on  behalf  of  Joha  IVari,  for 
a  writ  of  certiorari  to  remove  an  indictment  for  petty  larceny,  found 
against  him  at  the  sessions  holdcn  for  the  borough  of  Co/cbes/erp  in  the 
county  of  Mssex,  upon  ad  affidavit  shewing  that  the  defendant  was 
uot  guilty  of  the  fact,  and  that,  from  th^  prejudice  of  the  recorder, 
and  the  town  clerk,  whose  advice  the  mayor  takes  in  all  cases  that 
come  before  him  for  trial,  he  cannot  have  a  fair  and  impartial  trial. 
Having  pleaded  not  guilty  at  the  sessions,  he  applied  to  be  bailed  till 
the  neat  sessions  to  try  the  indictment,  but  the  recorder  refused,  and 
committed  him  as  a  felon ;  but  he  has  since  been  brought  before  a 
judge  by  writ  of  habeas  corpus,  and  admitted  to  bail  for  his  appear- 
ance at  the  neat  sessions  at  Colchester,  The  Court  granted  a  rule  to 
shew  cause ;  but  no  cause  being  shewn,  the  rule  was  made  absolute, 
and  the  indictment  being  removed,  the  defendant  pleaded  jiot  guilty 
in  the  Coort  of  Kipg*s  Bench,  and  the  record  went  down  to  be  tried 
at  the  assizes  for  the  county  of  Sssex,  where  the  defendant  wu 
acquitted. 

In 
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Ihpping  and  LaweSf  who  now  appeared  for  the  jiu* 
tkesy  BubmHted  to  what  the  Court  should  think  fit,  only 
IImv   stated  that  the  justices  were  not  aware  of  any         agdnst 

Thomas* 

prgudices  subsuting  against  the  prisoner,  and  refemd 

to 


In  Trinity  Tacation  1798,  Lord  Xcnyon  gnnted  a  writ  of  certiorari 
to  remove  an  indictment,  found  at  the  midsummer  quarter  sessions x>f. 
the  peace  for  the  county  of  CwmberUmd^  against  IViUiam  Sion  £sq.  and 
Charles  Cohbe  Church,  clerk,  for  feloniously  stealing  muskets,  bayonets, 
and  cutlasses,  of  the  value  of  60/.,  at  the  instance  of  the  defendants; 
and  they  having  pleaded  not  guilty  in  tho  Court  of  King's  Bench, 
were  tried  at  the  assiaes  holden  for  the  county  of  Cumherloftd  in  the 
smnmer  of  1 799,  and  being  acquitted,  judgment  was  in  MichadiHas 
term  Z799  entered  up  for  them  in  the  Court  of  King's  Bench. 

ad  y«W0r)P  1807.  "Mu  Attorney-General  having  granted  a  warrant 
for  an  application  to  be  made  to  the  Lord  Chief  Justice,  or  other 
Judge  of  the  Court  of  King's  Bench,  for  a  writ  of  certiorari  to  remove 
an  indictment  against  Samuel  Jones,  an  officer  of  the  czdse,  for  felo- 
niously stealing  90  pounds  weight  of  hay.  Lord  EUenborougb  was  at- 
tended on  the  3d  of  January  upon  this  application,  whenhis  Lordship 
directed  enquiry  to  be  made  as  to  the  recognizance  taken  in  the  case 
of  Bam  and  Church',  above  referred  to ;  and  his  Lordship  being  again 
attended  on  the  5th  of  January^  took  a  recognizance  by  foar  manvcap* 
tors,  in  40/.  each,  for  the  appearance  of  Jones  in  the  Court  of  King's 
Bench  to  answer  the  indictment,  and  signed  a  6at  for  the  writ 
of  certiorari.  The  indictment  being  accordingly  removed  iiito  the 
Court  of  King's  Bench,  the  defendant  there  pleaded  not  guilty,  and 
^vi  tiled  at  nisi  prius  at  the  spring  assizes  for  Gloucestershire,  and 
acquitted. 

The  followbg  authorities  are  express  that  an  issoe  joined  in  tha 
Court  of  King's  Bench  in  a  criminul  proiccotton  must  be  tried  at  tke 
bar,  unless  Mr.  Attorney-Oeneral  grants  his  warrant  for  a  trial  at 
niu  prins,  viz.  JIf ff^.  3  Ann»,  Regina  v.  Banks,  Knt.,  6  Mod.  %j^  HiL 
Car.  I.  fayrwethef^i  case,  Cro.  Car.  348.  Trhu  29  JSfe.,  JCiuvil  and 
raylm'h  case,  %  Leon,  iia  FiSzherherfs  Nttura  Brcvimh  546. 
%bst,A%A* 

Several  iodictiaenu  for  miidamMnora  have  baan  lanovad  from  tha 
sessions  of  the  peace  for  the  city  ^tRnhtster  into  the  Court  of  King's 

Bench, 


The  Kino 

agmuU 

Thomas. 
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t6  Ite  cditeiaerMidn  of  tte  Cooft  the  chuiMs  of  die 
governing  «bMt^  of  the  <%,    (Car.  t.   1530.)    by 
nMch  the  mayor,  recorder,  eldest  aldermi^^   ttadimi 
mttP^)  atie  appointed  jnstieei^    M4di  )[M>«iFer   M   any 
two  or  three,   of  whom  the  mayor  or  recorder  to 
be  one^  to  enquire  of  all  murders^  felonies,  &c  com- 
mitted within  the  city,  liberty,  and  precincts  thereof 
and  to  be  justices  of  gaol  deliveiy  of  the  dty,  so  that  all 
writs  be  directed  to  the  ministers  of  the  mayor,  and  by 
them  executed  without  any  writ  to  the  sheriff  of  Kenij 
wiA  a  non  intromittant  as  to  the  keepers  of  the  peace 
and  justices  of  oyer  and  terminer,  in  the  coun^  of 
Kent. 

The  JUamey-Generalf  Parkf  and  Jems  contra,  de- 
nied that  the  effect  of  the  charter  was  to  take  away  the 
power  of  this  C!ourt  to  remove  the  indictment,  or  the 
prerogative  of  the  crown  to  have  it  removed ;  whidi 
perhaps  might  have  beeH  done  by  the  Attom^-Offle- 
ral  ex  officio,  though  it  is  more  proper  that  it  sfioakl 
be  done  upon  his  application  by  the  Court.  And  to  to 
the  trial  of  this  indictment  they  cited  2  Hak  P.  C. 
ch.  6.  p.  39. 40.  ch.  56.  p.  403.  404.  HcpwL  P.  C.  B.  2. 
ch.  7.  s.  17. 1 8.  du  23.  5.  146.  ch.  42.  s.  4. 

Lord  EiXEKBOROUGH  C.  J.    I  have  been  enqoiring 
of  the  officer  if  the  ptactioe  is,  as  I  supposed  it  to  be. 


Bench,  and  the  defendants  having  there  pleaded  to  issne,  hare  been 
tried  at  the  atiiaes  at  MaidsUni  ;  and  a  man  of  the  name  of  Unitr* 
hill,  being  conTieted  upon  such  an  indictment  Tery  lately,  receifed 
judgment  in   the  Court  of  King's  Bench.     See  afso  jS.  t.  ^erryt 

4*'  and 


Tbomas. 
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and  find  that  the  Attorney-^Oeneral  Inn  not  the  power  tff       1815. 
himsetfto  issue  a  certioiBri,  but  must  make  applicalkm  . 

to  this  Court;  but  upon  such  his  apf^cittiDn  beiag  ia-      Jg^^^ 
dorsed,  it  is  a  matter  of  course  with  the  Court  to  grant 
the  certiorari.     This  being  the  practice^  there  can  be  no 
resiatanee  to  the  certiorari  in  this  case.  Whether  the  At- 
torney-General shall  consent  to  a  writ  of  nisi  prinsy  or 
whether  the  prisoner  shall  be  tried  at  the  bar  of  this  coiirtt 
is  a  matter  for  future  consideration.    There  is  no  doubt 
that  he  may  be  tried  by  the  Justices  at  nisi  prius :  the 
authority  of  Lord  Hale  seems  to  be  decisive  on  that 
point.     Although  I  do  not  find  in  the  14th  of  Hen»  6. 
c.  I.  any  words  expressly  empowering  the  Justices  of 
nisi  prius  to  enquire  of  felonies,  yet  certainly  a  practice 
of  this  sort  has  prevailed  from  the  time  of  that  statute 
down  to  die  time  of  the  stat   25  G.  a.  c.  37.      The 
14  iH.  6.  c.  I.  enacts  that  the  justices  before  whom  in* 
cpiisitions,  inquests,  and  juries  shall  be  taken  by  the 
king's  writ  of  nisi  prius,  shall  have  power  in  all  cases  of 
felony  (within  which  murder  is  included)  and  treason, 
to  give  their  judgments  as  well  where  a  man  is  acquit 
as  where  he  is  attaint,  the  day  and  place  where  the 
said  inquisition,  &c.  be  so  taken,  and  from  thenceforth 
to  award  execution.    The  justices  therefore  are  em- 
powered by  this  statute  to  go  the  length  of  awarding 
execution  without  remitting  the  transcript  of  the  record 
to  this  Court,  though  it  seems  they  may  return  the 
postea  into  the  King's  Bench,  and  there  judgment  may 
be  given.    The  25  G.  a.  c.  37.  indeed  which  makes 
immediate  sentence,  and  execution  the  next  day  but 
one  after  sentence,  necessary,  except  for  reasonable 
cause,  seems  to  confine  this  jurisdiction  in  cases  of 

murder 
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'miirder  in  a  great  degree  to  the  judicature  whidi  tries 

the  offence.     But  with  this  at  present  we  have  nodiinir 
The  Kino  ^  ^ 

i^Mfut .       to  da     We  think  that  the  Attorney  General  is  entitled 

to  the  certiorari,  and  as  a  <x>hsequence  to  the  habeas 

corpus. 

Per  Curiam^  {a)  Rule  absolute,  {b) 


(«)  Dsmpiir  J.  was  abtent. 

(b)  The  prisoner  (as  we  were  inforraed)  was  afterwards  tried  at  the 
Kent  spring  assizes,  before  Bay  fey  J.  At  nisi  priiis,  and  was  foand  gailty, 
subject  to  i  point  rcsenred. 


END  OF  UlCHAEUf  A8  TERM. 


CASES 

ARGUED  AMD  DETERMINED 

IN   TBI 

Court  of  KING'S  BENCH, 

IN 

Hilary  Term, 

In  the  Fifty-ftixth  Year  of  the  Reign  of  George  III. 


IN  the  last  vacation  Mr.  Justice  Chambre  resigned 
ftts  seat  upon  the  bench. 

A  fisw  days  befinre  the  commencement  of  this  term 
Mr.  Justice  Heath  died  at  his  house  in  Bed/brd-Square. 

At  the  banning  of  this  term  Jbm^s  JUan  Parky  Esq. 
was  called  Serjeant,  and  gave  for  his  motto  <*  qui  leges 
juraque  urvat^  and  was  appointed  to  succeed  Mr.  Ju^ 
tice  Chambre  as  one  of  His  Majes^s  Justice9  of  the  Court 
of  Common  Pleas,  and  was  afterwards  knighted. 

On  Saturday  the  3d  of  FAruaryy  Mr.  Justice  m^m- 
fiery  who  hftd  been  prevented  by  severe  illtoess  from  a^ 
lending  the  sittings  eXSerjeantf  Inn^  or  during  any  part 
of  this  term,  died  at  his.house  in  Montague. Place* 

Non  erUprqfkto  tiUy  quod  scriboy  hoc  naoumy  ilium 

fudUus  reiy  qua  quidem  essei  in  his  artibus  de  quibus  ali^ 

quid  existimarepossemy  rudem  out  ignarum  esse  visunu 
Vol.  IV.  H  h  At 


i8i6. 
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1 8i<{*  At  the  end  of  the  term  Charles  AbbotilEjsx^  was  called 

*■""**        Serjeanty  and  gave  for  his  motto  **  Labope^  and  was 

appointed  to  succeed  Mr.  Justice  Htaik  as  one  of  His. 

Majesty's  Justices  of  the  Court  of  Common  Pleas,  and 

was  afterwards  knighted. 


£x  parte  Jones  and  Others* 


If  the  1 


:  oamcf  of    T  T  PON  the  petition  of  Jones  and  others  to  the  Lord 
two  partners  ta     1^  ^ 

trade  appear  ChanoelloTt  praying  hun  to  pronocmoe  certain 

oathccertifi.  ships»  and  the  shares  thereof  respectively,  in  which 

»  ofll^7'  S.  HoUand  and  T.  S.  Wittiams,  bankrupts,  were  in  an? 

v^^S^t  way  interested,  to  be  the  seputUe  property  of  each  of 

nrtvoit  the  ^le  bankrupts,  and  divisible  among  the  req>ective  w^ 

and  in  what  pBTate  Creditors,  n  caae  ti^  submitted  to  this  Court  for 

Mvcr^  tftmcrt*  their  q>inion,  which  in  substance  was  thus : 

^tilMT^r^^  &  HMandmii  T.  &  mOunm,  At  bankFnpt%  were 

vwS^tm  ^oetchMntB  and  partners  in  Lherpecl^  trading  under  the 

derive  title  un-  ggok  tif  &  HoB^nd  and  Co.    HcOandp  before  he  becane 

der  dMefcnt 

coaveyances.  partner  with  fVUUamSf  carried  on  trade  in  partaenhijp 

khatei  were  With  oue  HioMe^  undiT  the  firm  <£  Humble  and  Hfd- 

^"t^^La^  20IM/.    The  ship  KingpmU  was  purchased  hj  HuMe 

teds  and  and  Holland  of  Sman  and  Ca,  who  transferred  it  to 

treated  by  tbeoi 

ai  partnership     ^m  by  bill  of  aale  of  the  1 7di  of  Sept.  1 808,  and  a  aew 

proneivirB  and 

tliepaRnerabe.  Certificate  of  registry  of  ihat  date  was^ranted  to  them 
^  !hm7''*'  by  ^^  coUeet<Mr  and  comptroller  of  the  custcfms  at  li- 
^er^  ^the  ^'^'7^  ^^  nddier  the  certificate  of  registry  nor  the  Uli 
joint  propeitr.  ^f  gale  expressed  that  either  Humbk  or  MattMtf  took 
any  pairticular  share.  On  the  pth  of  iUraoxy  fbUowiog, 
Hunible^  by  hill  of  sale,  transferred  bis  undivided  moiety 

in 
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ia  the  ship  to  WUUcmiy  which  transfer  wfts  indorsed  on        tZi6. 
the  certificate  of  registry.     The  ship  Mary  (a)  ^as  re- 
gistered at  ihe  port  of  Zr»o^/K>a{  on  the  8th  of  D^c^mifT 
18089  in  the  n2Lme^  iX  HoUand,  Humble^  Matthews^  and 
two  others  (by  name)  as  sole  owners,  the  prc^rtions  of 
each  not  spearing  on  such  register;  but  in  fact  Htm^ 
ik  and  Hattand  were  entitled  to  one  half,  and  Matthem 
to  one  eighth.     Holland  and  Williams  afterwards  pur- 
chased from  Humble  and  Holland  their  one  half  for 
900/L,  and  from  Mattheoos  his  one  eighth  for  250/. ;  and 
Humble^  on  the  25th  o£  November  1809,  by  bill  of  sale, 
transferred  hi^i  interest  therein,  stated  to  be  one^foarth 
part,  io  Holland  and  1VUliam$\  and  Matthews  on  the 
same  day,  by  bill  of  sale,  transferred  to  them  his  inte- 
rest in  the  ship.    The  purdiase-monies  for  these  shares, 
and  also  for  the;$Iiiure  which  belonged  to  Holland^  were 
paid  by  HcMandtaad  Williams  out  of  their  partnership 
&nds,  and  the  transfers  of  these  shares  appear  upon  the 
certificate  of  registry  of  the  said  ship,  and  the  shares 
have  since  been  sold  and  transferred  by  the  assignees  of 
HaUand  and  Williams  to  a  purchaser.     The  ship  Su-^ 
wmah  was  registered  in  the  names  of  HumUe^  Holland^ 
WBAStnckkmdy  on  the  8th  dSJune  1808,  without  stating 
diat  any  particular  «hare  belonged  to  each«    Strickland 
by  bill  of  sale  {June  14th,  1808)  sold  and  transferred  all 
his  interest,  stated  to  be  one-fourth  of  the  ship,  to  Hum^ 
hie  and  Holland.    Humble  and  Holland  sold  the  ship, 
then  on    a  voyage  to  Martinique^    to  Holland  and 


(a)  There  was  another  ship,  called  TUt  Lucy,  under  the  same  circnm<* 
itatccs  18  Uie  Mmj. 


H  h  a  Wth 
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Williams^  and  bybUl  of  sale  of  the  7th  ^t  October  1809 
transferred  one  undivided  moiety  or  half-part  or  share 

Ex  parte  ^  r 

joNis.        thereof  to   Williams^  the  purchase-money  for  which 
was  paid  out  of  the  partnership  funds  of  Holland  and 
WiUianus  and  on  the  slip's  return  to  port,  an  indorse- 
ment of  this  transfer  was  made  on  the  certificate  of 
registry.  The  ship  was  afterwards  sold  by  the  aaaignees 
of  Holland  and  WUliamt^  and  by  the  assignees,  together 
with  Humble^  transferred  by  bill  of  sale  to  a  purchaser 
for  i2oo/. ;  /iftimMr  joining  in  die  bill  of  sale,  in  order 
to  transfer  his  legal   interest  in  the  other  undivided 
moiety,  which  by  inadvertence  had  not  been  transferred 
by  him  in  the  bill  of  sale,  to  Williams^  although  tlje 
whole  of  his  share  therein  had  been  agreed  to  be  pur* 
chased^  and  had  been  paid  for  by  Holland  and  WSlicms. 
The  interest  of  HMand  and  WWiam  in  all  these  ships 
was  considered  by  them  before  their  bankruptcy  as 
partnership  property,  was  wholly  paid  for  out  of  thar 
partnership  funds,  and  treated  by  them  as  such ;  the 
outfits,  repairs,  and  disbursements  of  the  same,  having 
been  charged  by  them  to  the  debit,  and  the  fireig^  and 
earnings  carried  to  the  credit,  of  the  partnenhip. 

The  question  for  the  opinion  of  the  Court  is,  whedier 
under  the  circumstances  of  this  case  the  interest  of  the 
bankrupts  in  these  vessels,  or  any,  and  which  of  them, 
is  to  be  considered  as  joint  or  separate  property* 

Richardson^  for  the  petitioners,  contended  that  the 
interest  of  the  bankrupts  in  all  the  ships  was  to  be  con- 
sidered as  a  separate  interest  First,  hesaid,  that  part- 
owners  of  a  ship  are^  like  partners  in  trade,  tenants  in 
common,  and  not  joint*tenants,  between  whom  there  is 

no 
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no  sarvivcNTshipi  but  the  share  of  each  of  them  shall  go        iBi6ii 
to  his.  executory  and  the  executor  shall  joiii  in  a  writ  with 
them  ^^o  survive;  nevertheless,  though  they  have  sepa-        Jonbc 
rate  interests,  yet  all  shall  sue  during  their  joint  lives 
for  any  cause  of  action  which  joncorns  the  ship»  as  for 
ninning  it  down;  and  if  they  do  not,  it  may  be  pkad^ 
in  abatem«t  (a)     So  they  shall  all  have  an  action  for 
the  ship's  earnings  as  for  freight,  &&   In  like  mamier, 
tenauu  in.  common  may  avow  (6),  or  bring  trespass 
jcMitly.     But  whether  any  one  be  part-owner  of  a  sh\p, 
rnunt  be  determined  by  the  register;  for  since  the  re* 
gister  acts  they  only  can  have  any  legal  or  equitable  title 
whose  names  ^)pear  on  the  r^^isten     Thus,  if  four 
partners  in  trade  jointly  purchase  and  pay  for  a  ship, 
but  cause  her  to  be  registered  in  the  names  of  two  only, 
the  interest  cannot  be  averred  in  the  four,  in  order  to 
maintain  an  action  on  a  poliqr  of  assuranoe  on  firei^t; 
yet  in  -gantani  an  equitable  interest  is  sufficient  to  main- 
tain such  an  action,  (c)    fib  it  seems  a  trust  cannot  be 
raised  in  &vour  of  persons  not  named  in  the  register,  (d) 
So  if  a  ship  be  purchased  by  one  partner  and  registered 
in  his  name  only,  it  shall  enure  as  the  sq>arate  proper^ 
of  that  partner^  although  the  purchase  and  outfit  be 
taken  oat  of  the  partnership  fund,  and  the  earnings 
plaeed  to  the  partnership  account,  {e)    All  which  deci- 
sions afford  a  rule  to  govern  the  present  case ;  for  first, 
as  to  the  KingmiU^  admitting  that  HumUe  and  Holland 
were  joint-tenants,  when  Humble  conveyed  his  moiety  to 

(a)  Addison  ▼.  Overend,  6  T.  X,  766. 

{k)  CulJty  ▼.  Spearman,  l  H.  Bl,  386. 

{c)  Camden  v.  Jndafont  $  T,  R,  709. 

v^)  Heath  v.  Jinhbard,  4  £ast^  zio. 

{/)  Cnrth  V,  Perry,  6  Fes*  73^    Ex  pjrte  railop,  15  Fet.  6a 

H  h  3  WiUiams^ 
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1816.        fVilliam,  the  bankrupts  (HoUand  and  WUUams)  beeasac 
"  teDanta  in  common,  eaeh  of  a  moiety,  becaose  they  took 

Jones.         by  difierent  titles  and  at  diffisreDt  times;    and  diese 
moieties  will  ve&t  in  their  req)ective  creditors.     In  13ce 
manner  as  to  the  Mary^  admittmg  the  bankrupts  to 
have  been  joint-tenants  of  the  one-fourth  and  one^^hth 
conveyed  to  them  by  Htmtte  and  Matthews,  yei  Holland 
heU  the  remaining  one-fourth,  as  tenant  in  conuson. 
Lastly,  the  whole  interest  of  theSBMrmia  being  in  Htah 
hU  and  Holland  by  different  titles,  first  as  joint-tenants  of 
three-fourths,  next  as  tenants  in  common  of  on^-ftninb) 
by  the  transfer  of  Striddandj  they  convey  to  WMmn 
an  undivided  moiety,  consequently  WUliitms  and  tfaiy 
are  tenants  in  common  of  undivided  moieties.    From 
all  which  it  appears^  that  the  bankrupts  are  sevarally 
entitled  according  to  the  l^;al  interests  vested  in  tbem  hy 
these  transfers,  and  in  respect  of  which  they  were  nmncd 
in  the  registry;  for  to  bold  them  entitled  to  i^y  grealer 
eztenty  would  be  nothing  less  than  setting  up  a  trust 
for  one  in  a  part  for  which  he  is  not  named  in  tke  re- 
glstiy,  because  ke  is  named  for  another  part. 

Scarlett,  ccmtra,  argued  that  the  interest  of  the  bsiik- 
rupu  was  a  joint  interest  For  before  the  passing  of 
the  register  acts  (a),  a  parol  contract  accompanied  by 
delivery  of  the  ship  was  sufficient  to  convey  the  iotetest; 
and  therefore  the  acts  require  that  the  transfer  shoul4 
be  by  some  instrument  in  writing,  {b)  Wherefore  be- 
fore those  acts,  if  two  partners  had  brought  a  sbip^  like 
any  other  chattel,  into  the  common  stock,  and  used  it 

(d)  »6  G.  3.  c.  6a    34  G.  3.  c.  68.  (^)  34  G.  3  <*  68.  j.  14- 

as 
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n  9ucli9  sharing  the  amount  of  profit  and  loss  thereon,        i8i$« 

it  became  the  joint  properly  so  far  as  it  regarded  the 

joint  creditor^  though  aJi  between  tb^  partners  them*       Jo^tt. 

advoly  each  mig^t  sev^^Uy  be  interested  in  unequal 

proportions.    The  register  acts  have  madie  90  di£^renc€ 

in  thia   respect,   for  they  were  passed  chiefly  with 

a  view  to  prevent  the  existence  of  foreign  interests 

in  British  ships,  and  with  this  TJ^w  th^  req;gire  the 

name  of  the  owner  and  part-owners  to  be  stated  (a)  ; 

but  this  being  done  the  act  is  satisfied,  neither  the 

nature  mar  the  proportion  of  interest  need  be  stated. 

ProTided  all  those  who  are  any  wise  interested  in  the 

ship,  are  named  in  the  registry,  it  conc^ns  not  the 

public  to  know  in  what  particular  union  or  division  of 

interest  they  stand  towards  each  other;  accordingly 

the  statutes  provide  for  all  transfers  of  the  propertjr  in 

any  ship  from  one  subject  to  another  (&),  but  make  bo 

m^qdon  Qf  the  variation  of  interest  between  part-owner!i 

themselves.    As  to  Curtis  v.  Perry  and  Ex  parte  Yallqp^ 

the  registry  in  both  those  cases  was  in  the  single  name 

of  one  of  the  partners;  and  this  was  done  in  one  of  those 

cases,  in  order  to  evade  the  provisions  of  a  particular 

act  of  parliament,  relating  to  the  manner  in  which  the 

ships  were  employed,  (c) 

Bichardsonf  in  reply,  denied  that  the  language  of 
;i6  0. 3.  c  60.  8. 17.  34  6. 3*  c  68.  s«  14.  16,  x  7.  would 
be  satisfied  by  applying  it  to  trausfisrs  made  to  new 
owners  only,  and  not  to  interchanges  of  property  among 
former  owners ;  for  the  language  of  them  is,  so  often  as 
tbto  proper^  shall  be  transferred  in  VfhoU  or  in  part 

(a)  %6G.z.c6o.s,9^io, 

{k)  26  G.  3. <.6o.  I.  f  7.  24  ^-a*  c  68,  f.  14.  (0  ^*'''" ▼•  ^*^' 

H  h  4  And 
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i8i6.  And  it  has  been  well  said  that  the  two  acts  of  parity* 
m^it  were  drawn  upon  this  policy,  that  it  is  for  the 

joNEi.  public  interest  to  secure  evidence  of  the  title  to  a  ship 
firom  her  origin  to  the  moment  in  which  yoa  look  back 
to  her  history,  {a) 

Cur.  adxK  vuU. 

The  following  certificate  was  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
considered  it,  and  we  are  of  opinion  that  inasmudi  as 
the  names  of  the  two  bankrupts,  Holland  and  WWiams, 
appear  on  the  certificates  of  registry  of  eac^  of  the 
aeveral  vessels,  as  owners  thereof,  the  provisions  of  the 
acts  for  the  registry  of  shipping  are  satisfied*  and  that 
they  do  not  c^erate  to  prevent  the  shewing  how,  and  in 
what  proportions,  the  several  owners  were  respectivdy 
intitled,  and  that  the  interest  of  the  bankn:^ts  in  each 
of  the  ships  mentioned,  in  the  above  case  is  to  be  oaor 
sidered  as  a  joidt  property. 

Ellevborougu* 
S.  Le  Blanc 
J.  Batley. 
7th  Dec  1815*  H.  Dampjer. 

(«)  Per  Lord  £/iM,  Expsrte  Tsiiop,  15  yes,  6ei. 


IN  THE  Fifty-sixth  Yeab  of  GEORGE  III.  457 

1816. 


ROWCROFT  against  LoMAS.  Tuesday, 


for 


A  SSUMPSIT  for  money  lent     Plea  non  assumpsit,   in  assumpsit 

-^^  1,  ^1.     ..  Ai  .11^  money  due  on 

and  the  statute  of  umitations.     At  the  tnal  before  an  accountable 

Lord  EUenbarough  C.  J.  at  the  Middlesex  sittings  after  t7^'l^';J'Jet"to 

last  Trinity  term  the  plaintiff's  demand  was  founded  ^u^Vf^ihrsu- 

npon  the   following    accountable  receipt,    «*  London,  |?J^,®^jJ^i^'' 

20  A»^usi  1803,  received  of  Mr:  T.  Bawerqft  8o/,  to  ac*  ^«tnc»$,  who 

^   ^^  ^'  ^  proved  that  he 

count  for  on  demand"    And  in  oider  to  take  it  out  of  called  on  de- 

the  statute^  the  plaintiff  produced  a  witness,  who  proved  shewed  Mm  the 

that  m  18 14  he  called  on  the  defendant  from  the  pUun-  J^trJd  hi^ff  he 

tifl^  and  shewed  him  the  receipt,  and  asked  him  if  he  oriTto^whkh^ 

knew  any  thinff  of  it.    The  defendant  answered,  yes,  I  ^^^^ndint  an- 

^  ®  »  /  -»         iwered  that  he 

know  an  about  it     The  witness  then  asked  him  for  the  knew  all  about 
amount,  to  which  he  answered,  it  was  not  worth  a  penny  asked  him  for 
be  should  never  pay  it    He  admitted  his  signature  to  to Vhich  hV 
the  receipt    The  witness  said,  perhaps  you  have  paid  vw'^not  worth 
it    He  answered  no,  never,  he  never  had,  and  never  •penny;  He 

should  never 

wouldy  and  added,  besides  it  is  out  of  date,  and  no  law  p«y  it;  that  it 

_    __  ,  .  __.      _       ,-.       ...      _  washtssigna- 

shall  make  me  pay  it      His  Lordship   inchned   to  tare,  hot  that 

think  this  evidence  insufficient  to  take  the  case  out  of  and^nlver 

the  statute,  but  allowed  the  phiintiff  to  recover,  reserving  r^"*^  bc2d^" 

the  point    Accordingly  there  was  a  rule  nisi  for  entexw  *»«  *j|*5f*"  *'  'j 

ing  a  nonsuit  nolawfhall 

maUaiepw 
it:*'  Held  that 

Topping  and  Atibott,  who  shewed  cause  {a\  argued  wu  insuflkiem 

that  inasmuch  as  the  defendant  had  admitted  the  exist*  !kfead£t^«^th 

ence  of  the  debt,  he  could  not  insist  upon  this  plea ;  for  I^'**i^^^iJ3*! 

the  rule  is*  that  wherever  there  is  an  acknowledgment  "^"^  but  the 

^  contrvyf  tkat 

the  4elit  ever 
(a)  Cause  wss  shewn  at  Strjeanis'  Inn  before  tliis  term.  ciiit«d« 

that 
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i8i6.        that  the  debt  remains  unpaid,  this  avoids  the  statute. 
"         As  if  a  man  says  that  he  does  not  consider  himself  at 

RowcKorr  " 

ttgmna  owing  a  fiurthing^  it  being  more  than  six  years  since  he 
contracted,  yet  if  he  at  the  same  time  acknowledge  that 
he  has  had  the  thin^  and  has  paid  on^  in  partftrit, 
he  shaU  be  liable  for  the  residue.  («)  Orifhei^tfaae 
since  the  debt  became  due^  which  ismorethauttxyssis, 
no  demand  was  made^  this  is  such  an  adnoirfedgmeDl 
as  will  warrant  a  jiury  in  finding  the  debt  (i)  In  lihs 
manner,  the  defendant  in  this  case  has  acknowledged  thst 
the  paper  signed  by  him,  which  coostitules  the  debt, 
has  not  been  discharged,  wherefore  the  law  in  aid  of 
the  moral  obligation  upon  him  to  pay  the  debt  will 
raise  an  implied  assimp$ii  to  pay  it 

Scarlett  and  Bkhardson^  contr4  <^ftar  re&rring  to 
'     CoUman  y.  Marsh  (c},  were  stopped  by  the  Court 

Lord  ELusNBOBOuaa  C  J.  I  think  we  seed  not 
trouble  the  learned  counsel  for  the  defendant  for  it  ap- 
pears to  me  that  the  effect  of  this  paper  is  per  «e  de- 
stroyed by  the  lapse  of  nx  years.  Something  more 
must  be  proved  than  a  bare  acknowledgment  by  the 
defendant  that  the  diiQg  is  unsatisBed,  to  give  effect  to 
that  which  is  per  se  destroyed*  The  cases  indeed  hai^ 
determined  that  a  debt,  the  existence  of  which  is  extinct 
through  lapse  of  time,  may  be  revived  by  an  acknow- 
ledgment that  it  is  unsatisfied.  But  there  must  first  be 
some  acknowledgment  that  it  ever  existed.  How  is 
there  any  acknowledgment  of  the  existence  of  this  as  a 
debt?  There  is  an  acknowledgment  of  some  semblance 

(«)  Bfym  ▼.  AritnMif9  4J4iif,599. 

{b)  Mucktr  Y.  JXmm^,  4  J«ff,4e4«  Sb  <#)  3  ^'S«^- 1'^« 

10  of 
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qI  daim  against  tlie  defiendant,  by  his  acknowledging        iBi6. 

that  the  writing  is  his  signatare;.  but  that  does  not  con- 

stitute  a  debt,  though  it  n)Ay  give  a  colour  for  it.    AU        agahst 

diis  however  is  put  an  end  to  by  the  lapse  of  six  years. 

Then  ia  there  one  word  proo^eding  from  the  defendant 

to  recogniae  the  receipt  as  having  at  any  time  a  kgal 

and  4»iil^gatory  eflfect?  We  find  on  the  contrary  that 

the  defendant  says  it  is  not  worth  a  penny;  whereas  if 

it  was  ever  worth  any  things  it  was  worth  iol^  and 

would  still  be  so.    Besides,  be  add%  that  it  was  out  of 

date^  and  he  would  staiid  upon  the  law.    I  conceive 

him  to  have  said  in  substance,  that  this  was  a  paper 

which  originally  was  never  worth  any  thin^  but  was  a 

nullity,  and  upon  which  he  nevar  was  liable ;  besides, 

aays  he^    if   I  was  liable^  I  am  discharged   by  the 

statute.    Almost  all  the  cases  vpan  this  subject  go  upon 

the  same  ground  as  Bryan  y.  Horteman^  where  the  de- 

fimdant  stood  upon  the  statute^  it  being  more  than  six 

years  since  he  contracted,  but  in  the  same  breath  ac- 

Imowledged  that  he  had  had  the  wheat,  and  had  paid 

only  in  part  for  it,  and  that  part  remained  due.    Every 

thing  which  the  defendant  there  alleged  went  to  admit 

m  distinct  language  the  original  foundation  of  the  debt ; 

only  as  to  some  part  of  it,  he  stood  upon  the  statute 

on  account  of  the  lapse  of  time;   the  presumption 

arising  from  which  was  rebutted  by  his  admission  that 

a  part  was  unpaid.     But  here  is  nothing  to  recognize 

the  existence  of  an  original  debt;  what  it  was  meant  to 

piove,  it  disproves^  importing  the  contrary;  instead  of 

reviving,  it  extinguishes  the  debt,  and  draws  the  samcr 

way  with  the  statute, 


LOMAS. 
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«    1 8 1 6.  If  Blanc  J.    The  point  to  wbidb  ^1  the  cases  have 

been  directed  ia  this,  thiit  there  must  be  an  acknow- 

^^ai^t'^  Jedgment  of  the  debt  within  six  years.  The  cases 
have  gone  thus  fisur,  and  we  cannot  go  beyond  them, 
and  this  brings  it  to  a.  question  in  every  case,  whether 
there  has  been  an  aclniowledgni«nt-of  the  debt  witKin 
six  years.  The  vice  of  the  argument  in  this  caac,  u  tn 
assuming  that  what  the  defendant  said  is  an  acknow- 
ledgment by  him  of  an  obligation  at  a  former  tiibe^ 
whereas  in  the  same  breath  he  denies  that  it  was  an 
existing  debt  at  a  former  time.  In  most  of  the  cases 
we  find  some  admission  to  have  been  made  of  the  debt; 
as  in  the  last  case^  there  was  an  admission  that  He 
party  had  had  the  goods  and  Hiat  part  remaaicd  un- 
paid. But  here  the  defendant  when  he  acknowleclged 
his  signature^  said  that  he  never  had  and  never  wooid 
pay  it,  and  he  gives  as  a  reason  that  it  was  not  worth  a 
penny.  This  therefore  so  iar  from  being  any  admission 
was  a  denial  of  any  pre^-existing  debt  And  to  this  he 
added,  ^*  Besides  it  is  out  of  date,  and  no  law  shall  isake 
me  pay  it^  These  facts  therefore  do  not  seem  to  me  to 
bring  the  case  within  the  principle  of  former  decisions. 

Baylet  J*  If  a  denial  were  an  acknowledgment  of  a 
debt,  the  plaintiff  would  have  made  out  his  case.  But 
as  this  is  not  so^  we  are  bound  to  hold  with  the  de- 
fendant, and  in  so  doing  we  shall  not  overturn  any  of 
the  cases.  The  plaintiff's  counsel  have  argued  upon 
principles  that  do  not  meet  the  facts  of  this  case. 
It  is  said  by  Mr;  AbboU^  that  whenever  the  defendant 
by  his  acknowledgment,  admits  the  existence  of  the 
debt,  this  is  sufBcieiit  to  take  it  out  of  the  statute.  1 
agree  to  that ;  but  then  I  ask,  where  is  any  such  ad- 
mission ? 


L0MA5. 


w  THE  Furry-siXTH  Year  o»  GEORGE  III.  461 

niMsion?  Agaitii  Mr.  Tbpping  argaes,  if  you  first  shew        i8i6. 
that  a  debt  existed,  an  acknowledgment  that  it  is  im»        ' 
paid  IS  snfficieDt  to  take  it  out  of  the  statute.     This         uiuimt 
also  I  am  not  disposed  to  deny ;  but  again  I  ask,  where 
is    the  admission   that  a  debt  ever  did  exist.      Hie 
statute  of  {imitations  proceeds  on  a  presumption,  that 
when  a  debt  is  really  due,  a  party  is  not  likely  to  suffer 
six  years  to  elapse  without  procuring  an  acknowledge 
roent  of  it.     It  therefore  contemplates,  tb&t  where  there 
is  no  such  acknowledgment,  this  roust  be  either  firom  the 
debt's  haying  been  discharged  without  taking  a  receipt, 
or  fix>m  there  never  having  been  any  debt.     Now  in 
this  case  the  whole  conversation  distinctly  imports  that 
this  never  was  a  debt,  but  was  a  security  given  without 
a^y  consideration..    For  what  else  is  to  be  collected 
from  the  defendant's  declaring  that  it  was  not  worth  a 
penny,  and  that  he  never  had  and  never  would  pay 
it?  This  clearly  look^  to  a  case  where  a  cause  of  action 
never  existed   upon   the   instrument.      In  Bryan  v. 
Horsetaan  itke  defendant  relied  on  the  statute  of  limit- 
ations only,  but  in  the  same  breath  admitted  that  26L 
were  due ;  therefore  he  had  taken  a  wrong  view  of  the 
statutes,  because  the  statute  was  not  intended  to  protect 
a  party  from  a  debt  acknowledged  to  be  existing,  but 
only  u^ere  the  presumption  arising  from  the  lapse  of 
time  is,  that  it  never  did  exist,  or  if  it  did,  that  it  has 
been  discharged.    Therefore  when  the  defendant  in 
that  case  admitted  the  debt,  he  admitted  that  this  was  a 
case  to  which  the  statute  according  to  its  spirit  did  not 
apply: 

Rule  absolute. 
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Tuesdty^  SeBAG   OgQinSt  AbITBOL. 

Jtm.  13d. 

A  biUof  ex-  A  X  the  trial  of  thb  cause  before  Lord  EJUnborough 

change  payable  XJL  ^ 

at  a  banker's  C*  J.  at  the  London  sittings  after  Trinitj^  term^  the 

in  Lvtidttu 

which,  br  rea-  question  was,  whether  the  defendant  was  entitled  to  set 

mUiaid,wttnot  off  loo/.,  the  amount  of  a  bill  of  exchange  acc^ted  )>y 

pl^"cnt!bllt  the  plaintiff     The  bill  was  drawn  by  the  defendant, 

the  acceptor  j^d  accepted  by  the  plaintiff,  on  the  27th  o£Nov.  1812, 

months  after-  payable  to  the  order  of  the  drawer  three  months  after 

wards  informed        "^  .    ,       ,        ^  ^^^    •      1       1  *-       »  rrn 

of  iu  being  mis-  date,  at  Whitehead  suid  Co.s,  bankers^  London.    The 

not  to^be  dis-  hill  was  never  presented  at  Whitehead*^  for  payment, 

ihac^e  drawer  °^^  ^'^  payment  demanded  of  the  plaintiff;  and  it  ap- 

mlght  set  it  off  peared  that  the  defendant^  in  answer  to  a  letter  written 

m  an  action  '^  ^ 

brought  against  by  the  plaintiff  in  May  or  June  1 8 14^  requesting  that  the 

ceptor,althoagh  hill  might  be  retumcd  to  him,  in&rmed  the  plaintiff 

w^  house  that  it  had  been  mislaid.  It  farther  appeared  that  upon 

rayabie  fXa  search  made  in  June  and  Jk^  c^that  year^thebiliooiild 

ia  the  interval,  ^^^  ^j^^  |^  found,  bttt  it  was  afterwards  disooneied 

and  the  ac-  ^ 

ceptor  had  at  amoDg  some  old  papers  of  the  defendant.    In  November 

aJl  times  up  to  ^ 

theCailureof  1814  Whitehead Bxxd  Co.  became  bankrupt,  and  it  was 

^|l,|^|^"heir  admitted  that  the  plaintiff  had,  at  the  time  wh^  the 

^ands  snffident  biU  became  due,  and  up  to  the  time  of  Whitehead's 

to  00? er  toe  ^  ^ 

acceptanct.  bankruptcy,  a  balance  in  their  hands  more  than  suffi- 
cient to  pay  the  bilL  There  was  a  verdict  for  the  plain- 
tiff for  the  ioo2.  thus  claimed  to  be  set  ofl^  and  tbejxunt 
was  reserved. 


Park  in  the  last  term  obtained  a  rule  nisi  for  entering 
a  nonsuit. 

Topping 
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Tmpjring  tfid  CamfUa  skewed  aiiiie  (a),  ud  argued,        1 8 16* 
that  the  pWtttiff  was  dacharged  from  hit  aoeeptance 


barn  beeft  mide  ift  the  plac^  CoOflg^n  ▼.  i%r&//(&), 

G^msimxn  ▼•  Sbbooi8(r);  fi>r  din  scoepUmce is  an  under- 

uiomf[  thai  he  will  hav«  Ihads  aC  the  place;  and  accord- 

iag;1y  k  appean  that  die  plaintiiF  ahrajs,  oatil  the 

banlonqBli^  of  Whit^md^  had  funds  there  to  cover  hit 

aeoepla&ce.    adly,  Onmttng  that  this  was  not  such  a 

ipooial  aooepcance  as  required  a  paoticular  presentment, 

yet  Iwbf  in  the  nature  of  a  draft  upon  the  bankers, 

acodrding  to  JKii^p  t.  (Mtfy  (^  when  a  reasonaUe 

time  for  receiving  it  is  elapsed,  It  is  always  considered  as 

actual  payment,  otherwise  the  party  might  be  obliged 

to  keep  funds  there  fi>r  ever*    Wherefore  in  this  case 

a  reasoaaUe  time  having  elapsed,  it  must  be  taken  that 

the  defendant  gave  eredit  to  die  bankers,  who  having 

£dled,  the  loss  shall  be  his  loss,  and  not  die  plaintiff's 

loss.    Hiis  mode  of  considering  the  case  will  leave  the 

audiority  oiRnUm  v.  Gouniry  {e)  undistuibed 

Lord  Ellshbosouoh  C.  J.  Laches  is  a  n^lect  to 
do  something  which  by  law  a  man  is  obliged  to  do. 
Whether  my  neglect  to  call  at  a  house  where  a'maa 
informs  me  that  I  may  get  the  money,  amounts  to 
laches,  depends  upon  whether  I  am  obliged  to  call 
there.  This  acoeptmce,  though  it  might  be  an  autho* 
rity  to  di»  hankers  to  pay  die  btU,  being  made  payable 
at  their  house,  is  not  in  express  terms  an  order  upon 

(«)  Ctlue  f*«t  sh^wn  at  Scrjeanis'  Inn  before  this  term. 
(*)  3  Tauat.  397.  (c)  5  Tmat.  344. 

(d)  %  5fr.  1195.  (0  13  ^^»  459« 

them 


StBAO 


upon  two  groundi;  ist,  because  tlie  bill  being  accepted        ^^^us 
pi^-bfe  t  »  partickr  place,  presentment  oogbt  to      ^"^'"^ 
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i8 16.  tbem  to  pay,  as  was  the  case  of  Bishop  y.  Chitfy^  where 
the  language  of  the  acceptance  was  immediately  that  ctf 

agahsi  a  cheque  upon  the  bankers.  I  confess  I  am  unable  to 
see  any  laches  in  the  defendant  upon  either  grooiuL 
The  plaintiff  is  infbnned  the  bill  is  not  to  be  fetmd, 
after  which  there  surely  was  not  any  occasion  for  him 
to  keep  a  fund  at  the  house  where  it  was  made  payable. 
How  can  it  be  said  that  the  plaintiff  after  notice  that  his 
bill  no  longer  existed,  was  bound  to  keep  money  at  his 
banker's  to  answer  the  bill  inperpetuum  f  It  seems  to 
me,  that  after  such  a  notice  he  was  at  liberQr  to  with- 
draw  hiB  funds,  and  therefore  whatever  loss  may  happen 
to  him  by  keeping  them  there^  must  be  his  loss^  andnot 
the  loss  of  the  defendant. 

Le  BiANC  J.  I  think  this  case  by  no  means  draws 
into  conrideration  the  cases  oi  Fenian  v.  Goundry  in  this 
court,  and  Gammon  v.  SchmoU^  4md  the  other  cases,  in 
the  court  of  Common  Pleas,  where  a  difiSnence  of 
opinion  betwixt  the  two  courts  is  supposed  to  have^ob- 
tained.  Whatever  may  be  the  ultimate  deciaon  of 
the  point  discussed  in  those  cases,  the  present  seems  to 
*me  to  be  perfectly  dear  of  them.  For  if  we  admit  the 
eflect  of  making  this  acceptance  payable  at  a  particular 
banker^s,  was  to  make  it  a  draft  or  check  on  the  banker, 
aad  according  to  this  view  of  the  case  that  the  holder 
would  in  general  be  guilty  of  laches  if  he  did  not  present 
it  at  the  bankers  within  a  treasonable  time^  yet  in  this 
case,  where  the  bill  was  mislaid,  and  the  acc^or  had 
notice  of  that  circumstance  as  much  as  fourteen  or  fit 
teen  months  after  the  time  when  it  ought  to  have  been 
forthcoming,  he  was  no  longer  bound  to  keep  firnds  at 
his  bankers  to  answer  the  acceptance.  Tlierefore  it 
12  cannot 


Abitbol. 
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cannot  be  imputed  to  the  holder  that  he  was  the  caute         iSid. 

of  this  loss,  or  had  made  the  bill  his  own  by  laches;  and        *— 

on  this  view  of  the  case  alone  I  found  my  opinion.         against 

For  admitting  that  the  defendant  is  to  be  considered  as 

the  holder  of  a  banker^s  check,  yet  when  he  gave  notice 

that  it  was  lost,  the  plaintiff  was  at  liberty  to  withdraw 

his  funds  if  he  had  pleased,  and  therefore  he  shall  not 

be  allowed  to  make  the  loss  arising  from  the  insolvency 

of  his  own  bankers  the  other's  loss.    Wherefore  I  think 

this  rule  ought  to  be  made  absolute. 

Bayley  J.  I  am  of  the  same  opinion.  It  seems  to 
me  that  this  is  an  attempt  on  the  part  of  the  plaintiff  to 
cast  upon  the  defendant  a  loss  which  he  ought  to  bear 
himself.  Tl)e  plaintiff  had  fiinds  at  the  house  of  White^ 
Tiead  and  Co.,  who  fiiiled,  having  those  funds  in  their 
hands;  and  now  he  says  that  100/.  of  those  funds  ought 
to  be  placed  to  the  loss  of  the  defendant;  because  he,  the 
plaintiff  having  given  an  acceptance  payable  at  the  house 
ot  Whitehead^  if  the  defendant  had  resorted  thither  for 
payment  when  the  bill  became  due,  his  balance  at  the 
bankers  would  have  been  xoo/.  less  than  it  was  at  the 
time  of  their  failure.  But  I  do  not  know  that.  It  does 
not  appear  that  he  kept  more  than  the  usual  balance 
at  his  bankers,  and  it  is  probable  that  he  would  still  have  ' 
kept  the  same.  If  it  had  been  shewn  that  he  kept  an 
100/.  eictra  specifically  for  the  purpose  of  answering  this 
bill,  perhaps  it  might  have  varieid  the  case,  though  I  do 
not  say  it  would.  But  looking  at  his  account  from  time 
to  time  at  his  bankers,  he  must  have  seen  long  after  the 
bill  became  due,  that  the  i  oo/.  was  not  brought  into 
charge  against  him.  This  went  on  for  upwards  of  a 
whole  year,  and  afterwards,  when  fourteen  or  fifteen 

Vol.  IV.  I  i  months 
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i8i<$.         months  have  elapsed,  he  has  distinct  notice  of  the  loss; 
•  after  which  he  iniiFht  well  reckon  that  the  bill  was  not 

Semao  ° 

4^ahst  likely  to  be 'brought  into  charge  against  him,  and  it  be- 
came imprudent  in  him  to  lock  up  looL  at  his  bankers 
to  meet  it.  It  is  said  there  was  always  a  chance  of  the 
bill  being  found ;  but  if  there  was,  yet  no  blame  would 
have  been  imputable  to  him  for  not  keeping  (imds  to 
meet  it;  because  when  the  bankers  saw  the  bill  was  out 
of  date,  they  would  in  common  prudence  refer  to  their 
principal  to  know  how  a  bill  which  was  so  long  mislaid 
was  now  forthcoming.  It  does  not  appear  'to  me  then 
that  we  can  say  the  plaintiff  has  suffered  any  loss  at 
fVhitehead'9  by  reason  of  the  laches  of  the  defendant. 
As  to  the  other  point,  on  which  there  has  been  some 
difference  of  opinion  in  the  t^o  courts,  I  shall  be  very 
ready  to  change  my  opuiion,  if  ultimately  I  should  see 
occasion ;  but  I  cannot  help  feeling  considerable  diffi- 
culty u^on  that  point  If  this  is  to  be  considered  as  a 
qualified  acceptance,  it  follows  that  the  holder  would 
have  a  right  to  refuse  it,  he  being  entitled  to  have  an  ua- 
conditional  acceptance;  and  indeed,  as  I  rather  think, 
being  bound  to  require  it.  And  if  he  take  such  an 
acceptance  as  this,  payable  at  a  particular  place,  it 
may  be  a  question  whether  he  ought  not  to  give 
notice  to  all  the  parties  to  the  bill,  and  whether  b; 
omitting  to  do  so  he  does  not  discharge  them.  In  thi$ 
view  of  the  question  it  becomes  an  important  one,  and 
deserves  to  be  well  considered.  It  is  true  that  the 
holder  is  not  bound  to  present  the  bill  for  acceptance; 
but  I  have  always  undei*stood  that  if  he  does  present  it, 
and  a  qualified  acceptance  is  given,  he  is  bound  to  give 
notice.  If  then  the  circumstance  of  the  bill's  being  ac* 
cepted  payable  at  a  banker's,  is  to  throw  on  the  holder 

the 
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ihe  obligation  to  present  it  at  the  particular  place,  the 
conaequence  will  be  that  any  intermediate  indorser  who 
p^my  be  called  on  to  pay,  and  does  pay  the  bill,  will  in  bis  «^mw 
iiction  over  against  another  party  to  the  bill,  be  saddled  ^^^^^^^f 
vrith  the  proof  of  an  additional  fact  beyond  what  he 
.would  have  to  prove  if  the  acceptance  were  a  general  ap^ 
ceptai^pe.  This  is  a  point  of  view  that  seems  to  me  to 
h^  very  important,  and  I  rather  think  that  it  has  not 
been  presented  in  this  view  jto  the  minds  of  those 
Jearned  persons  from  whom  we  ^re  said  to  diiTer. 

Rule  absolute, 

Tindal  was  to  have  argued  in  support  of  the  rule. 


'    Holt  against  Medpowcroft.  Tuesday, 

^       '  Jan.  23d, 

n[^H£  plaintiff  obtained  a  rule  for  a  special  jury,  which  Where  a  com* 
was  regularly  struck,  but  a  common  jury  panel  was  was  returned/ 
returned  together  with  the  special  jury  panel,  and  at  the  i*^edal  jaiy^ 
Xrial,  at  the  last  assizes  {a\  none  of  the  special  j  ury  attend-  P*"«^j*"<*  "^ 
inir,  it  was  proposed  on  the  part  of  the  plaintiff  to  try  app««riDS>  the 

,  .  1  .  1       1        J   n      T  cauie  was  tric4 

the  cause  by  a  common  jury ;  to  which  the  defendant's   by  a  common 
counsel  objected  that  this  could  not  regularly  be  done;   wai  set  aside 
but  the  judge  finding  a  common  jury  pand  annexed,  was 
of  opinion  that  he  ought  to  try  the  cause,  and  the  cause 
was  tried  and  theie  was  a  verdict  for  the  plaintiff,  the 
defendant's  counsel  appearing,  and  making  defence. 

Scarlet f 9  in  the  last  term  obtained  a  rule  nisi  for  set- 
ting tlris  ver4ict  aside,  and  for  a  new  trials  on  the^round 

W  On  the  Northern  Ciraiit, 

I  i  Z  that 
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Holt 
Mbooow- 

CROFT. 


tliat  here  was  a  mistrial,  for  that  the  defendant  by  ap* 
pearing  and  making  defence^  did  not  waive  the  objec- 
tion  which  he  made  in  ihe  outset  to  the  cause  being  tried, 
and  by  statute  3  G.  2.  c.  25.  i*  15.  it  is  enacted  that  the 
jury -stnick,  shall  be  the  jury  returned  for  the  trial  of  the 
issue.  And  if  the  jury  do  not  appear  then,  they  must 
come  at  another  Ume,  for  the  party  cannot  have  a  new 
special  jury  (a),  and  a  fortiori  he  cannot  have  a  com- 
mon jury. 


Tcppitig,  Baine^  and  Richardson  who  shewed  cause  (i) 
argued  that  the  statute  does  not  prohibit  the  trial  of  a 
special  jury  cause  by  a  common  jury,  where  there  is  a 
common  jury  panel  returned,  for  the  statute  uscth  not 
any  native  words,  but  only  that  the  jury  struck,  shall 
be  the  jury  returned  for  the  trial  of  the  issue.  And  al- 
lowing this  to  be  an  irregulyity,  yet  the  defendant  has 
waived  it  by  consenting  to  make  his  defence^  and  taking 
the  chance  of  a  verdict  in  his  favor,  in  which  event  he 
would  not  have  complained  of  the  irregularity.  In 
jRex  V.  Franklin  (c)  it  is  said  to  haVe  been  adjudged 
13^3.  that  if  a  rule  is  made  for  a  special  jury,  and 
the  parties  proceed  to  trial  before  a  common  jury^  the 
verdict  shall  not  afterwards  be  impeached,  for  the  de- 
fendant must  either  chaUenge  the  anray,  or  let  judgment 
go  by  deftult ;  but  if  he  appear,  and  a  defence  be  mad^ 
he  is  by  that  precluded  from  making  any  objection  to  the 
jury  afterwards.  So  if  the  sheriff  being  ruled  to  return 
a  special  jury,  return  only  a  common  jury,  after  trial 
the  defendant  shall  not  have  a  new  trial  if  he  has  made 


(«)  Hex  T.  Perry,  5  T.  X.  453. 

Ih)  Cause  wa»  ihewn  at  Serjednts'  Inn  before  this  lerip. 
U)  Cilcd5r.^.4j6. 


defence; 
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defence;  secus  if  he  hath  not  made  any  defence  (a).        1^16. 
And  it  may  be  taken  for  a  rule^  that  where  a  man  lias         ^]J^ 
matter  of  defence^  and  knowimr  thereof  iroes  to  trial,         ^i^'i'f 
and  puts  the  plaintiiF  to  t^e  charge  of  proving  his  issue,         ckot t. 
he  shall  never  after,  in  respect  to  that  nlatter,  have  a 
new  trial,  (ft)       So  if  there  be  any  objection  to  the 
granting  a  special  jury,  it  shall  be  cured  by  the  plain- 
tiff's  appearance,  {c) 

Lord  Ellenborough  C.  J.  What  might  have  been 
the  efiect  of  the  defendant's  appearing  at  the  trial  and 
making  a  defence  without  any  protest  against  trying  the 
issue,  it  is  unnecessary  at  present  to  inqmr^  because 
we  find  that  the  defendant  did  protest  and  did  all  in  his 
power  to  resist  the  proceeding.  I  cannot  agree  that  it 
amounts  to  a  consent  on  the  part  of  the  defendant,  be- 
cause being  as  it  were  tied,  to  the  stak^  and  dragged  on 
to  trial,  he  endeavours  to  make  the  best  of  it  The 
language  of  the  statute  does,  I  think,  import  a  nega- 
tive, and  it  may  be  very  doubtful  whether  the  witnesses 
would  be  indictable  for  perjury  upon  a  trial  such  as  this. 
^That  is  a  mischief  which,  I  think,  shews  that  the  ver- 
dict ought  to  be  set  aside. 

Le  Blanc  J.  It  frequently  occurs  that  none  of  the 
special  jurymen  appear  at  the  trial,  in  which  case  the 
practice  is  uniform,  that  the  cause  goes  over. 

Bayley  J.  The  sheriff  had  no  authority  to  return  a 
common  jury  panel,  the  sheriff  is  only  directed  to  return 
the  twelve  special  jurymen. 

(a)  II  Mod.  567.  {h)  n.  584.  per  Gwld. 

(c)  Per  Lord  £llenhor«ugb,  Musey  v.  Jobnton^  i%£as/,  69.11. 

lis 
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yon.  i3d. 

Where  pUtntiff 
declared  ia  co- 
venant, that 
defendant  de- 
tnised  to  him  a 
wharf  and  stpre^ 
hdmeSt  Acc^  the 
word  in  the 
deed  lieing  store" 
bouse:  It  w«s 
held  to  be  a 
fatal  Tariance^ 
although  no 
breach  was  as- 
signed upon  the 
demise  of  the 
storehouse,  but 
onlf,  upon  a 
COTeaant  by 
defendant,  not 
to  tnffer  a 
wharf  to  be 
tretted  on  his 
estate  to  the 
injury  of  the 
said  wharf,^^ 
^MOi^  plaintiff 
was^deprived  of 
certain  gains  " 
which  would 
otherwiie  have 
arisen  from 
wharfage  doesy 
fttore-i-oomi  &c. 


HolB  dgainst  MiLl. 

TN  covenant  the  plaintiff  declared  that  by  indenture 
made  between  him  and  the  defendant,  the  defendant 
demised  to  him,  all  that  wharf  or  deal  pound,  &c  the 
wharf,  stage,  and  Morehouse  on  the  wh^rf  or  stag^  the 
storehomes  and  dwelling-house  adjoining,  &c.  together 
with  all  the  whar&ge  and  storeroom  of  all  goods  landed 
or  shipped  therefrom,  &c«  for  a  term  of  years;  and  the  de- 
fendant covenanted  that  he  would  not  sufier  any  wharf  to 
be  erected  on  his  estates  to  the  injury  of  the  said  wharf; 
and  the  plaintiff  assigned  for  breach,  that  the  defendant 
did  sufier  a  wharf  to  be  erected  on  bis  estate,  and  con- 
tinued there,  per  quod  the  plaintiff  had  been  deprived  of 
divert  gains  which  Would  otherwise  have  accrued  to  him 
for  wharfage  dues,  storeroom,  &c«    And  upon  non  est 
&ctilin,  the  indtoture  being  produced  at  tBe  trial  before 
Chambre  J.  at  the  last  Hofiis  assises,  the  demise  was  of  the 
storekouie  and  dwelling-house  adjoining,  ftc.  in  the  sfai- 
galar,  and  not  storehouses,  which  the  learned  judge  held 
to  be  a  variance  and  directed  a  nonsuiti 

Gaselee^  in  the  last  term,  obtained  a  rule  nisi  for  a 
hew  trial  i  for  that  this  variance  was  in  a  thing  imma- 
terial, there  being  no  breach  asisigned  upon  any  co* 
venant  which  respected  the  storehouse ;  and  therefore 
this  was  not  like  Pitt  v.  ^een  (a),  where  the  variance 
was  in  a  thing  upon  which  a  breach  was  assigned,  and 
it  was  resolved  that  the  plaintiff  could  not  waive  the 


(«}  9  Matty  i88i 


damages 


HOAK 

MtmtiM 
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damages  upon  that  breach.     So  if  in  an  action  for         i8i6« 

non-residence,  the  parish  be  miscalled,  this  is  a  material 

variance,  (a)     But  where  in  debt  on  a  mortgage  deed, 

the  plaintiff  declared  that  the  obligor  thereby  bound  his 

heirs  as  well  as  his  executors  and  administrators,  the 

obligation  being  without  the  word  kcirSy  it  was  resolved 

that  this  was  not  a  fatal  variance,  for  it  was  indifferent 

as  to  the  then  action  whether  the  heirs  were  bound  or 

not«  {b)     So  it  may  be  argued  in  this  case» 

Pell  Serjt.9  BwTot^hf  and  Selwynj  who  shewed  cause  (c) 
cu'gued  that  in  all  actions  founded  upon  contract,  it  is 
necessary  to  prove  the  contract  as  set  out  in  the  decla- 
ration, and  if  it  be  different  in  any  part  the  action  fails* 
The  reason  of  which  is  because  the  contract  is  entire. 
Wlierefore  a  misrecital  of  the  thing  demised  (^),  or  of 
the  name  of  the  tenant  who  last  occupied  (^),  have  been 
held  fatal.  And  as  to  what  shall  be  such  a  literal  omis^ 
sion  as  would  be  fatal,  it  is  laid  down  by  Pcnxys  J.  that 
where  a  letter  omitted  or  changed  makes  another 
word,  this  is  a  fatal  variance,  otherwise  where  the  word 
continues  the  same.  {/)  Now  here  a  letter  is  omitted  in 
the  demise  which  is  stated  in  the  declaration,  and  makes 
another  word,  unless  one  storehouse  is  the  same  as 
many  storehouses ;  and  thus  the  demise  declared  upon 
is  different  from  that  which  is  proved.  And  upan  non 
est  factum  which  puts  in  issue  the  demise,  this  word 
cannot  be  rgected  as  surplusage,  because  it  is  descrip- 
tive of  the  demise  itself. 

{a)  IVilson  v.  Gtlbnt,  a  A  ^  P.  aSi. 

{h)  See  Hamhorougb  v.  fTi/bV,  n. 

(«)  Cause  was  shewn  at  Serjeants*  Inn  before  this  tcrni. 

{d)  Pitt  T.  Green,  9  East,  188. 

(*)  Bowditch  V.  Maw  ley,  I  Camf>,  N.P.  C.  195. 

(/)  Megina  t.  Drake ^  Saik,  660.  %d  resolution. 

I  i  4  OaseUcj 
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1 8 1  $•  Gaselee,  Casberd  and  E.  Lcrwes  contra^  argued  as  before 

'  upon  moving  for  tbe  rule;  and  further  ihtX storehouse  in 

Aftfttfi  the  singular  might  wdl  be  considered  as  nomen  getieraleg 
as  the  custom-house^  or  a  chamber  in  an  inn  of  court,  are 
understood  of  more  than  one  house  or  room.  And  if  so, 
the  judge  instead  of  directing  a  nonsuit  ought  to  have 
left  the  question  to  tbe  jury.  And  as  to  the  rule  laid 
down  by  PaaoifSy  it  is  not  so  at  this  day,  for  it  is  now  held 
that  unless  a  literal  omifsion  or  variance  alters  the 
sense,  it  is  not  fiital.  (a)  And  the  doctrine  in  Hambo- 
rough  V.  WUkie  is  not  new,  for  the  same  was  held  in 
BoberU  v.  Homage  (4) ;  and  in  Brist&w  v.  Wright  (c), 
Lord  Mansfield  agreed  that  impertinent  matter,  irrde- 
vant  covenants  for  instance^  may  be  rejected  by  the 
Court,  and  need  not  be  proved.  And  it  is  only  where 
that  part  of  a  deed  on  which  the  action  is  founded  is 
misrecited,  that  it  is  fotal.  Now  this  action  is  not 
founded  upon  any  covenant  which  regards  the  store- 
house, so  that  the  recital  of  tha't  part  of  the  demise  i^ 
perfectly  foreign  to  the  cause. 

Lord  Ellenbobough  C.  J.  There  is  a  damage 
alleged  in  respect  of  store-room.  I  confess  that  I  have 
felt  more  embarrassed  by  the  case  oiHamborough  v. 
WUkie  than  by  any  other  that  has  been  cited ;  for,  in- 
dependently of  that  case^  this  being  an  action  founded 
on  a  demise^  and  taking  storehouses  to  be  an  affirmance 
that  more  than  one  were  demised,  I  should  have  held 
this  variance  to  be  fatal.  Perhaps  it  may  be  said  of 
Htanboraugh  v.  WilUe,  that  the  word  heirs  was  perfectly 

{a)  Xh^  ▼.  Pif^,  I  T.X.  %W  Cmuag  t.  SAfy,  cited  ibid.  139.  Xex 
▼,  MMTstckt  6  7.  £,  776.    jM^e  t.  Mbrgmf  13  £dsif  547. 
(5)  SalL6s9*  (0  Doi^L667, 

impertinent, 
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impertkieht)  and  so  might  be  rejected;  yet  the  difficulty 
still  occurs  that  the  deed  being  the  very  foundation  of 
the  action,  the  word  heirs  was  misrecited  as  being  part 
of  the  deed.  However  this  may  be,  I  believe  it  is  better 
to  adhere  to  the  other  authorities,  embarrassed  as  I  am 
by  that.  It  seems  to  me  tlie  safer  rule  to  hold  this  to 
be  a  variance.  A  damage  is  alleged  in  respect  of  store- 
room. 

Le  Blanc  J.  A  distinction  has  always  been  observed 
betwixt  setting  out  that  which  is  the  very  ground  of 
action,  and  that  which  may  be  rejected  as  impertinent 
matter.     This  distinction  was  parrticularly  noticed  by 
Lord  Mansfield  in  Bristaw  v.  Wrig/it  (a),  where  it  was 
perfectly  immaterial  whether  the  rent  was  reserved  pay- 
able quarterly  or  not,  yet  as  the  plaintiff  undertook  to 
state  the  lease,  and  stated  it  incorrectly,  it  was  resolved 
to  be  a  fatal  variance.     Li  the  present  case  the  lease  is 
the  very  ground  oF  action,  and  it  was  necessary  for  the 
plaintiff  to  set  out  at  least  so  much  of  the  premises  de- 
mised as  the  breach  of  covenant  relates  to,  for  the  cove- 
nant is,  not  to  suffer  a  wharf  to  be  erected  to  the  preju- 
dice of  the  plaintiff's  wharf.     Therefore  the  setting 
forth  the  things  demised  was  not  wholly  impertinentr 
though  as  to  this  particular  thing  it  might  be  unneces- 
sary.   Nevertheless,  the  plaintiff  in  stating  it  undertakes 
to  state  it  correctly,  and  he  has  not  done  this;  the  vari- 
ance therefore  seems  to  be  fataL     This  distinction  of 
its  not  being  whoDy  impertinent  is,  I  confess,  the  only 
way  in  which  I  am  able  to  differ  it  from  the  case  of 
Hamboraugh  v.  Wilkief  where  the  word  heirs  might  be 

(a)  Dftigl.^T, 

considered 
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considered  as  wholly  impertinent  If  this  be  thought 
insufficient,  and  it  becomes  necessary  to  surrender  the 
authority  of  that  case,  I  should  think  it  better  to  do  so, 
in  order  to  adhere  to  the  rule  as  it  r^ards  the  setting 
forth  the  particulars  of  any  contract,  on  which  the 
action  is  founded. 


7«fr.a6th.i8i5. 

In  debt  on  a 
mortgag^eed 
for  non-pay- 
ment of  the 
siortgage*mo- 
nej,  plaintifT 
declared  that 
defendant 
bound  himself, 
bis  biirst  eiecn- 
tors,  and  admi- 
nistrator!, and 
proved  a  deed 
in  which  de- 
fendant bottbd 
himself,  his  ex- 
ecutors and  ad- 
ministVators 
only:  Hdd 
that  this  was 
hot  a  material 
Variance. 


Baylet  J.  I  have  always  understood  the  rule  to  be, 
that  a  variance  is  fatal,  unless  it  be  in  a  matter  which 
the  Court  would  have  directed  to  be  struck  out  on 
motion,  for  then  it  may  be  rejected  as  surplusage.  In 
Hambarough  v.  WiUcie  I  certainly  consider  that  the  word 
heirs  was  impertinent,  and  that  the  G>urt  would  hare 
ordered  it  to  be  struck  out. 

ftule  dischai^ged.  {a) 

(a)  Hamborouoh  against  Wilkie. 

In  debt  upon  a  mortgage  deed  for  non-payment  of  the  mort- 
gage money,  the  plaintifT  declared  that  the  defendant  bound  himfclff 
hii  bnrs,  executors,  and  administrators  to  pay  the  mortgage  mooef. 
And  upon  non  est  factum,  the  deed  being  produced  at  the  trial  before 
Lord  EllaAmnt^h  C  J.  at  the  last  LonJIm  sittings*  it  appeared  that  tbe 
defendant  only  bound  himself,  his  executors,  and  admioistratori.  It 
was  objected  that  here  wu  a  rariance  in  the  description  of  the  deed  in 
a  material  point,  such  as  upon  oyer  and  demurrer  would  hate  bc«n 
fatal ;  and  thereupon  a  nonsuit  was  prayed.  His  Lordship  inclined  to 
think  this  not  a  material  Tariance,  and  directed  a  verdict  for  the 
plain  ti/n 

Cotton  now  renewed  the  objection  upon  motion  to  enter  a  ooosuti 
and  he  laid  that  a  deed  which  binds  a  man's  heirs,  cxecuton,  aad  ad- 
ministrators, ahd  one  which  only  binds  his  executors  and  administra- 
tors, are  materially  different  in  this  respect ;  that  in  one  case  the  heir 
shall  be  liable,  and  aH  action  lies  against  him  in  respect  of  the  hods, 
in  the  other  not.  Therefore  here  the  plaintiff  has  declared  opon  a 
deed,  the  effect  of  which  is  to  charge  the  lands  in  the  hands  of  the 
heir,  but  has  proved  a  deed  which  does  not  bihd  the  lands.  And  ht 
cited  Briitow  ▼.  H^righU  {a) 


(4)  Dougl  665. 
14 


But 


» 


WILKIE. 
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Bat  far  Lord  ELLBMBoi.ouaH  C.  J.   This  Is  ssrplosage  at  between  l8ld« 

these  parties.    It  is  imnuterial  to  the  present  case  both  in  consequence  , 

and  effect,  whether  the  defrndant  bodnd  his  heirs  or  not  u 

Hamborougii 

And  fer  Batlkt  J.    The  judgiftcnt  would  bind  his  heirs,  whether  \%f^i 

he  beand  th,:m  bf  the  deed  or  not.    It  wis  immaterial  as  betweea 
these  parties  whether  the  heirs  were  bound  or  not. 

Ptx  CurUm^  (a)  Rule  refused* 

(a)  Dttmfitr  J.  was  absent* 


Hudson  and  Another  against  Robinson*        Tuesday, 

Jan.  ajd. 

A  SSUMPSIT  for  the  non-delivery  of  a  quantity  of  in  assumpsit 

^■*^  t       n  t      ^         -t  .      ,       r»^        against  one  of 

copperas;  also  ior  money  had  and  received.     The  Kreral  partners 

defendant  pleads  in  abatement,  that  the  promises  were  ing  goods,  wUh 

made  jointly  with  one  CaUb  Angus  and  one  Ciahbert  */y  had  and""*" 

Brawn^  &c.,  and  not  by  the  defendant  alone.     Issue  w««^ed.to 

•^  which  defend. 

thereon.  antpleaded  that 

At  the  trial  before  BayleyJ.  at  the  last  Nortkumber-  werfe  made 

land  assizes,  the  plaintifib  failed  in  proving  the  special  !i!"aod^!!  it 

counU ;  but  rested  their  case  upon  the  count  for  money  3e{!:n*d'Int^b^^^^ 

had  and  received,  under  the  followinir  circumstances:  partner  with  ^. 

,  .  .       "ndAroadcthe 

The  defendant  was  partner  with  Angus  and  Brawn  in  contract  indi- 

a  copperas  manufactory,  and  employed  a  broker  to  sell  in  the  name  of 

a  quantity  of  copperas,  being  20  tons,  part  of  the  part-  and  for  the  sale 

nership  stock,  telling  him  that  he  would  deliver  it  as  ""^.^^^yl^^^l 

hit  own,  if  any  objection  should  arise  on  the  part  of  his  J^"?*' »"  ^^^\  of 

^  J       ^  ^  his  partners  he 

partners.    Before  this  time  Angus  had  wholly  conducted  received  the 

the  partnership  business,  and  the  defendant  had  never  ownuse.thongh 

interfered  in  it.     The  broker  sold  the  copperas  to  the  by  him  fo7thc 

plaintifis  under  a  contract  which  was  signed  by  the  de-  Jhc"pirtn^hi 

fendantyor  C  Angus  and  Co^     The  bill  of  parbels  was  "^"^'j  ?*{^ 

might  recover 
the  money  so  received  under  the  common  count.     And  A.  was  held  a  competent  wit* 
ness  for  the  pUintifT  to  prove  that  defendant  was  never  authorised  or  employed  by 
tht  partners  to  make  the  contraeti  and  that  he  received  the  money  to  his  own  use. 

also 


ROBIMSON. 
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i8i6.        also  made  out  bjrthe  defendant  in  the  nameof  thefijlUf 
viz.  **  Bought  of  Angus  and  Co-  ao  tons  of  green  cop- 

^Mnu  pcnMi  at  7/. — 1402."  And  a  bill  of  exchange  for  the 
amount  was  drawn  upon  the  phrintifi  by  the  defendant, 
signed  by  him.  Bar  C.  Ang^s  and  Ca^  which  theplain- 
tifi  accepted}  and  paid  when  due.  Only  one  ton  of  the 
copperas  was  ever  delivered  to.  the  plaintiflk  Tbe 
plaintifli  called  Angus  as  a  witness  to  prove  that  he  had 
never  authorized  this  baigain,  nor  had  ever  agreed  to  it; 
and  that  previously  to  this  time  he  had  exclusively  con- 
ducted  the  sales  of  the  concern  himself,  and  the  defend- 
ant had  never  been  employed  to  make  sales.  That  the 
money  for  this  copperas  had  been  recdved  by  the  de- 
fendant alone,  and  had  never  been  brought  to  account; 
and  that  the  partnership  accounts  were  still  unliqui- 
dated, and  in  Chancery.  It  was  objected,  that  Angui 
was  an  incompetent  witness  for  this  purpose ;  for  this 
was  in  eflfect,  by  his  o^n  testimony,  to  rid  himself  of  a 
joint  liability  with  the  defendant,  for  such  would  be  the 
consequence  of  a  verdict  for  the  plaindfi,  in  support  of 
which  he  was  called.  Also,  that  this  was  not  money  had 
and  received  by  the  defendant  alone  to  the  plaintifli^ 
use^  because  it  was  the  produce  of  the  bill,  which,  like 
the  bill  itself  was  partnership  property.  The  learned 
Judge  overruled  the  objection  to  the  competency  of 
Angus  i  and  held  that  thb  might  be  considered  under  the 
circumstances  as  money  had  and  received  by  the  defend- 
ant alone ;  and  so  there  was  a  verdict  for  the  plaintifi. 

A  rule  nisi  was  obtained  in  the  last  term  for  setting 
the  verdict  aside  on  these  grounds* 

Scarlett  and  LittledaU  shewed  cause  (a),  and  aipied 
that  Angus  was  a  competent  witness,  he  not  being  inte- 

(«}  Caaie  was  shewn  at  Serjeants'  Jnn  before  this  term. 

rested 


Robinson. 
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rested  in  the  event  of  the  suit ;  for  although  the  plaintifls        1 8 1 6.    ^ 
have  recovered  a  verdict  against  the  defendant  alone,         ' 

HuDtOM 

yet  IS  Angus  hable  to  an  action  at  the  suit  of  the  defend*  agaitut 
ant  for  contribution,  in  which  action  Angus  cannot  avail 
himself  of  this  verdict,  to  give  it  in  evidence  to  shew 
that  he  is  not  jointly  liable.  Upon  the  other  point  they 
said,  that  here  was  evidence  to  diarge  the  defendant 
alone  upon  the  count  for  money  had  and  received ;  for 
the  sale  by  him  of  the  partnership  property,  was  in 
fraud  of  ihe  other  partners,  and  the  defendant  received 
the  money  as  his  own,  and  not  as  belonging  to  the 
partnership. 

Topping  and  Tindal,  contra,  maintained,  that  in 
order  to  judge  whether  this  was  money  h£id  and  received 
fay  the  defendant  alone,  it  was  proper  to  look  to  the 
contract  under  wbidi  it  was  received,  and  not  to  die 
misappropriation  of  it  afterwards.  That  looking  to 
that,  it  appeared  by  the  contract  itself,  by  the  bill  of 
parcels,  and  the  bill  of  exchange  which  was  drawn  in 
payment  of  the  goods,  that  this  was  a  partnership  trans- 
action. Next,  as  to  the  competency  of  AnguSy  it  is  a  diffi- 
cult pn^KMsition  to  maintain  that  where  the  issue  was  whe- 
ther the  defendant  was  individually  liable,  or  whether 
Angus  was  not  also  jointly  liable  with  him,  Angus  was 
not  interested  in  denying  his  own  liability,  and  thereby 
enabling  the  plaintiffs  to  recover  against  the  defendant 
alone ;  which  is  a  direct  interest  in  the  event  of  the  suit ; 
because  this  recovery  will  for  ever  bar  the  plaintiiSTs 
from  having  an  action  for  the  same 'cause  against  Angus* 
And  as  to  the  argument  that  Angus  is  now  become  liable 
to  an  action  for  contribution  at  the  defendant's  suit,  it 
may  be  questionable  whether  this  verdict  would  not 

estop 
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.estop  the  defendant  from  averring  that  the  contrairt  was 
joint,  since  it  has  been  found  against  him,  that  it  was 
^aiasi  separate ;  but  admitting  that  he  might  aver  it,  still  Angus 
Robinson.  ^^  interested  in  fixing  the  defendant  with  the  contract, 
and  leaving  it  to  him  to  sue  for  contribution,  because  iit 
such  an  action  Af»gus  will  be  entitled  to  a  set-off.  So  that 
in  every  way  of  considering  it,  Angus  may  be  said  to  have 
been  directly  interested  in  tlie  event  of  the  suit  Yet  it 
may  be  doubtfiil  whether  a  less  degree  of  interest,  than 
a  direct  interest  in  the  event  of  the  suit,  does  not  afTord 
a  good  objection  to  the  competency  of  a  fitness;  as  if 
he  be  interested  in  the  subject  matter  of  the  suit,  or  by 
a  promise  of  money,  or  the  like. 

Lord  Ell£nbo90Uoh  C^  J.  I  own  that,  on  the  bes| 
consideration  I  am  able  to  give  to  this  case^  I  think  the 
verdict  is  right  It  is  said  that  an  action  for  money 
had  and  received  is  not  maintainable  in  this  case.  But 
an  action  for  money  had  and  received  is  maintainable 
wherever  the  money  of  one  man  has,  without  considerr 
ation,  got  into  the  pocket  of  another.  Here  the  money 
of  the  plainti£b  has  got  into  the  pocket  of  the  defend- 
ant; and  the  question  is  whether  this  has  been  witboal 
any  consideration.  The  consideration  was  the  supposed 
right  of  the  defendant  to  dispose  of  the  goods  as  parfr 
pership  property,  which  was  the  inducement  to  the 
plaintiflb  to  give  this  bill,  under  which  they  have  been 
pbliged  to  pay  the  money.  The  defendant  had  no  such 
right;  therefore  the  absence  of  any  consideration  en- 
titles the  plaintiA  to  maintain  this  action,  and  still  more 
so  where  the  money  has  got  in  to  the  defendant's  pocket 
trough  the  medium  of  a  fraud.  For  what  is  this 
transactfon?  It  appears  that  thf  defendant  r^resented 

to 


Robinson, 


IN  THE  FiFTV-sixTH  Year  OF  GEORGE  III.  479 

to  the  broker  that  the  subject-matter  of  this  contract        i8i6. 
was  one  in  which  he  had  not  an  uncontrolable  interest,  - 

for  he  stated  it  as  possible  that  his  partners  might  re-         againu 
pudiate  it,  but  he  added  that  if  they  did,  he  would  take 
upon  him  to  deal  with  it  as  his  separate  property.     He 
contracted  therefore  to  do,  what  was  in  violation  of  his 
duty  as  a  partner,  namely,  to  sell  as  partnership  pro- 
perty that  which  he  had  no  control  over  in  that  characr 
tcr*     This  then  was  property  of  which  the  plaintiffs 
have  lt>st  the  benefit  by  reason  that  the  defendant  had 
not  any  power  to  dispose  of  it.     The  next  question  is, 
whether  Angus  was  a  competent  witness.  .  It  has  been 
argued  very  "ingeniQusly  against  his  competency,  and 
the  argument  has  not  failed  at  times  to  raise  doubts 
in  ray  mind,  whether  the  objection  was  not  well  founded. 
But  on  the  best  consideration,  I  think  Angus  was  a 
xx)mpetent  witness.     To  illustrate  this  by  what  has  here 
taken  place :  this  action  has  been  decided  against  the 
defendant;  but  the  defendant  is  not  thereby  precluded 
from  suing  the  other  partners  for  contribution,  provided 
he  can  establish  by  evidence  his  claim  against  them  as 
partners.     The  record  in  this  action  will  not  operate 
as  an  estoppel  against  him  on  that  occasion,  because 
there  is  no  mutuality  out  of  which  the  estoppel  can 
legally  grow^  and  without  a  mutuality  there  can  be  no 
estoppel.     It  is  therefore  no  objection  to  his  suing  that 
this  re9ord  shews  he  was  not  a  partner.     If  it  could  be 
used  for  that  purpose,  the  objection  might  be  good; 
but  this  record  can  only  be  used  as  a  medium  of  proof 
to  shew  that  the  now  defendant  has  paid  a  certain  sum 
•of  money.     Angus  was  called  to  prove  that  they  were 
iiot  partners  in  this  transaction ;  but  if  it  should  turn 
out  that  they  were,  it  does  not  follow  that  Af^gf^  ^'iH 

be 
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1816.        be  ^itty  of  perjury :  it  may  arise  from  a  misi^preheu- 
"         sion  either  of  the  fact  or  the  law,  which  would  excuse 

HuosaN  ,  

axumst  him  from  the  crime  of  wilful  and  corrupt  perjury.  The 
defoidant  may  resort  to  other  evidence,  and  prove  th«n 
jointly  partners  in  the  transaction;  he  is  not  precluded 
from  so  doing.  If  this  be  so,  it  was  indifferent  to  the 
witness  which  way  the  verdict  went  If  indeed  it  should 
turn  out  that  he  was  a  partner,  the  verdict  in  favour  of 
this  plaintiff  would  be  rather  prejudicial  to  him;  for  he 
would  then  be  liable  to  contributioii  increased  by  the 
■costs.  In  one  way  therefore  the  verdict  would  be  in- 
different, in  the  other  prejudicial.  It  appears  to  me 
then  that  this  was  not  a  valid  objection  to  the  compe- 
tency of  Angus.  I  have  already  stated  the  grounds 
upon  which  it  appears  to  me  that  this  action  is  main- 
tainable. The  bill  of  exchange  was  only  the  medium 
through  which  the  money  wa$  received. 

Le  Blanc  J.  The  verdict  has  been  taken  on  the 
count  for  money  had  and  received;  therefore  without 
considering  whether  the  action  might  not  be  maintained 
on  the  special  counts,  the  question  is,  whether  it  be 
maintainable  on  this  count  Assuming  that  the  evi- 
dence was  all  admissible,  this  appears  to  be  money 
received  by  Robinson  alone,  and  applied  to  his  own 
use,  and  not  to  the  use  of  his  partners.  The  transaction 
was  personally  with  Bobinson^  and  not  with  hii  part- 
ners: it  was  money  received  in  respect  of  a  quantity  of 
copperas,  which  copperas  has  not  been  delivered. 
Stating  it  simply  in  this  way,  there  is  no  doubt  that  as 
the  bargain  was  made  under  a  personal  contract  with 
Robinson,  and  he  has  received  the  money,  and  the  con- 
sideration for  which  the  money  was  paid  has  failed,  it 
8  i» 


«K  THE  Fifty-sixth  Tear  of  GEORGE  IIL  481 

is  money  bad  aiid  received  by  tbe  person  who  received         i8i6. 

it  to  the  use  of  the  person  who  paid  it     But  an  objec-         — — 

Hudson 
tion  arises  out  of  die  mode  or  machinery  which  was  used         ajfoinst 

•    .  -  .  •  ,  •  «  RoBlNSOIf. 

in  this  transaction.     It  appeal's  that  the  contract  for 
the  delivery  of  the  copperas  was  made  by  Bobtnson^  in 
the  name  of  himself  and  partners,  and  the  mode  of  pay- 
ment was  by  a  bill  drawn  upon  the  plaintiffs  by  Sobtn^ 
son^  in  the  partnership  firm,  which  bill  was  afterwards 
paid.    The  money  thus  paid  was  received  by  the  de- 
fendant,  and  this  constitutes  the  ground  of  action  for 
money  had  and  recdved  against  him.     The  question  is 
brought  to  this,  whether  the  mode  of  conducting  the 
business  was  such,  as  to  preclude  the  plaintifl^  irom 
r    suing  the  defendant  alone.     If  the  case  had  stood  upon 
tbe -documents  alone,  the  plaintiffs  could  not  have  pro- 
ceeded against  the  defendant  singly ;  because  the  trans- 
action appears  by  the  documents  to  be  a  joint  one. 
But  it  also  appears  from  the  rest  of  the  evidence,  that  the 
defendant  took  upon  him  to  make  a  contract  for  himself 
as  to  the  copperas,  saying  that  if  his  partners  disputed 
it  he  would  be  personally  answerable.     This  he  commu- 
nicated to  the  broker,  and  through  him  tlie  plaintiffs 
might  well  understand  that  it  was  an  individual  trans- 
action with  the  defendant,  and  not  with  the  consent  of 
the  partners,  but  as  it  appears  against  their  consent.  • 

If  dierefore  the  plaintifis  had  brought  their  action 
against  all  the  partners,  they  would  have  incurred  a 
very  probable  chance  of  being  nonsuited  upon  proof  that 
the  contract  was  made  with  one  partner  alone.  This 
being  so,  I  do  not  see  that  the  instruments  by  which 
the  business  of  this  contract  was  carried  on  can  prevent 
the  plaintifis  from  following  the  money  into  the  hands  of 
the  person  who  received  it.  And  this  brings  us  to  the 
Vol.  lY.  K  k  question, 
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i8 16.        question,  whether  the^eridence  of  Angus  was  admissible. 
■'  ■    '  Now  the  issue  was,  whether  the  contract  was  made  witli 

m^i/*        the  defendant  and  two  others  jointly,  or  with  the  de- 
Robinson,      fondant  alone.     And  for  the  purpose  of  shewing  that 
the  money  paid  on  the  bill  came  into  the  hands  of 
Robinson  alon^  and  not  of  the  other  partners,  (for  that, 
I  take  it,  was  the  purpose  for  which  the  witness  was 
called,)  the  plaintifls  called  Angus.    He  proved  that 
the  partners  had  nothing  to  do  with  making  the  con- 
tract, or  drawing  the  bill,  and  that  they  had  not  received 
the  money.     And  though  it  be  true  that  one  partner 
may  by  his  act  bind  all  the  rest,  where  third  persons 
are  concerned  who  have  no  knowledge  of  the  partner* 
ship  arrangements,  yet  as  between  themselves  he  shaD  not 
be  able  to  do  so,  if  they  have  agreed  together  that  one 
other  of  the  partners,  and  not  he^  shall  have  the  control 
over  the  partnership  property ;  and  yet  he  in  violation  of 
this  agreement  does  interfere  with  it.    The  same  would 
follow  where  a  stranger  was  concerned,  if  he  had  notice 
^of  the  agreement,  though  it  would  be  otherwise  as  to 
the  world  at  large.     Now  here  the  testimony  of  Angys^ 
who  was  called  for  tlie  plaintiffs,  in  support  of  the  ac- 
tion, certainly  goes  to  prevent  the  plaintifi  from  reco- 
vering against  the  partners;  because  this  record  would 
be  evidence  in  an  action  brought  against  the  partners 
by  the  plaintiffs,  to  shew  that  they  had  already  reco- 
vered against  one,  on  proving  that  it  was  the  same 
^transaction.    But  with  respect  to  Angus,  the  defendant 
may  now  sue  him  in  an  action  for  contribution^  and  if 
he  is  able  to  show  by  other  evidence  than  that  whidi 
wns  produced  on  the  present  occasion  that  though  the 
plaintiffs  Iiave  recovered  against  him  as  upon  a  sole 
transaction,  fixe  transuction  was  nevertheless  a  joint  one, 

he 
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he  will  be  well  entitled  to  maintain  his  action  for  con-        i8i6. 
tribution.     In  which  case  the  recovery  against  him  in  - 

the  present  action,  so  &r  from  being  a  bar  to  an  action        AgMut 
against  Ar^ftSj  would  be  admissible  in  evidence  figainst       ^''^'<>''* 
him  to  shew  the  amount  of  damagq9  which  the  defend- 
ant has  paid,  and  how  fiur  he  [^Angu£)  ought  to  con- 
tribute. 

Bayley  J.  I  am  entirely  of  the  same  opinion. 
'When  the  defendant  received  the  money  as  the  price 
of  the  goods  which  he  ought  to  have  delivered,  but  did 
not  deliver,  he  received  so  much  money  on  a  consider- 
ation which  had  failed;  and  the  plaintiffs  became  enti- 
tled to  recover  either  against  the  defendant  or  all  the  < 
three  partners.  And  which  of  these  are  liable  is  the 
question.  The  defendant  alleges  that  his  partners  are 
jointly  liable  with  him,  and  that  the  money  was  received 
by  him  for  the  joint  benefit  of  them  all.  He  relies  on 
the  bill  of  parcels,'  on  the  face  of  which  the  contract 
appears  to  be  joint,  and  on  the  bill  of  exchange  which 
is  drawn  by  him  in  the  partnership  name.  He  insists 
that  it  was  on  the  partnership  account.  Let  us  consider 
if  it  was  so  under  all  the  circumstances.  According  to 
the  testimony  of  one  of  the  witnesses,  the  defendant 
determined  to  sell  the  copperas  in  order  to  procure  the 
price  of  it  into  his  own  haAds,  and  not  with  any  view  of 
benefiting  the  partnership.  He  obtains  the  bill  of  eiE- 
change^  and  does  not  deliver  the  copperas,  and  then  he 
receives  the  moo^  on  the  bill,  and  never  accounts  for 
it  with  hi&  partners.  If  the  money  is  to  be  refunded, 
ought  it  not  to  be  refbnded  by  him  who  has  received  it 
for  his  own  benefit  ?  Therefore  this  machiAexy  of  the 
bill  of  parcelsj  and  of  the  bill  of  exchax^,  shall  not  be 
K  k  2                      .  sufficient 
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1 8 16.         sufficient  to  convert  this  into  a  partnership  transaction, 
"         seeing  that  the  money  was  not  recdved  by  the  defendant 

if  mutt        on  the  partnership  account.     He  meant  indeed  that  it 
shouldp^  be  a  partnership  contract,  provided  the  other 
partners  would  concur  with  him ;  but  if  they  would  not, 
he  professed  that  he  would  deliver  the  goods  as  his  own ; 
therefore  the  money  he  received  on  this  contract  must 
be  considered  as  received  on  his  own  account,  and  the 
eount,  as  it  seems  to  me,  for  money  had  and  received  is 
maintainable.     Next  we  come  to  the  questioi^  whether 
Angus  was  a  competent  witness.     I  take  the  rule  to  be^ 
that  a  witness  is  not  Incompetent  unless  he  be  interested 
m  the  event  of  the  suit.     He  may  be  interested  in  dif- 
ferent ways.     I(  for  instance,  the  result  of  the  suit  will 
be  to  protect  him  from  having  a  demand  made  against 
him,  or  to  piit  him  in  a  worse  situation  than  before^  he 
is  an  incompetent  witness.     But  if  he  stands  in  this 
situation  as  to  the  event,  that  whether  the  suit  termi- 
nates in  one  way  or  the  other  he  will  equally  be  liable^ 
Stat  indiffh-entef',  and  there  is  no  reason  why  he  should 
not  be  a  competent  witness.     Now  in  this  case  Angits 
would  not  perhaps  have  been  a  competent  witness  for 
the  defendant,  beca'usc  he  would  have  had  an  interest  in 
defeating  the  suit.     It  would  be  singular  therefore  if  he 
were  also  an  incompetent  witness  for  the  plaintifis,  for 
then  he  must  be  interested  both  ways;  and  if  he  were 
interested  both  ways,  it  should  seem  that  the  one  would 
balance  the  other,  and  he  would  stand  indifierent.  Take 
it  as  the  case  now  is,  that  the  plaintiffi  have  recovered  a 
verdict  against  the  defendant,  for  which  purpose  they 
called  jtngtiSf  one  consequence  of  this  recovery  will  of 
course  be  to  preclude  them  from  recovering  against 
Angusi  but  Angfu  will  be  liable  to  an  action  at  the  de- 
fendant's 
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fendanC's  suit  for  contribution;  and  therielbrie  he  stands        1816. 
indifibrent,  and  was  a  competent  witness.    Take  it  on       -"— — 

*^  HUUSON 

the  other  hand,  that  the  plaintifis  had  failed  in  dieir         f^aina 
action  against  the  defendant,  they  might  then  have 
^ed  all  the  three  partners,  and  if  they  recovered  against 
them,  Angus  would  be  liable  either  for  the  whole,  or 
tor  part ;  and  if  he  contributed  more  than  his  propor- 
tion, would  in  like  manner  be  entitled  to  resort  for  con-- 
tribution  against  his  other  partners.      Therefore  in 
either  way  Angus  would  be  ultimately  liable  to  pay  his 
due  proportion.    It  is  surmised  that  the  defendant 
could  not  call  on  him,  because  this  verdict  having^pro* 
ceeded  upon  the  ground  that  the  defendant  is  individu- 
ally liable^  he  would  be  estopped  by  this  record  from  say- 
ing that  his  partners  are  jointly  liable.     I  confess  this  is 
Ae  first  instance  in  which  I  have  heard  it  suggested  that 
a  party  is  estopped  by  a  record  as  against  another 
who  is  a  stranger  to  it.     As  between  parties  or  privies, 
the  record  would  be  an  estoppel ;  but  never  can  be, 
where  they  are  strangers.     It  may  be  that  the  defend- 
ant in  this  suit  may  have  fiiiled  to  prove  the  promises 
joint,  but  if  other  evidence  might  be  received  in  the 
action  between  him  and  his  partners  which  would  not 
have  been  receivable  in  this  action,  how  absurd  woufil- 
it  be  to  say  that  this  record  wodd  operate  as  on' 
estoppel.     Now  suppose  a  bill  in  equity  to  have  been 
filed,  or  an  action  brought  against  the  partners  by  the 
defendant,  and  that  they  in  certain  letters  had  admitted 
this  to  be  a  partnership  transaction,  on  which  they  were 
jointly  liable^  those  letters  which  would  not  have  been 
evidence  for  the  defendant  in  this  action,  would  be  evi- 
dence against  the  partners  in  such  bill  or  action.  For  the. 
above  reasons  it  seems  to  me  that  Angus  stood  indifferent^ 
or  rather  perhaps  that  his  interest  was  the  other  way. 

Rule  discharged^ 
Kk  3 
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yl^tjd-  Freeman  against  PhiLlipps  and  Another. 

I'l^Th^drr^^  PASE  against  the  defendants  as  lord  and  steMid 
mintt  the  lord  of  the  manor  of  Sheepthead  for  a  Use  retinm 

afklieKtmii  to  to  a  mandamusy  which  mandamus  set  forth  a  castom, 
wwStTodi!"  in  respect  of  copyholds  granted  for  two  Uves,  for 
w«t?oith"m  ^^  second-named  life^  in  case  of  his  or  her  sur- 
KspjKtofcopy.  viving  the  first,  to  add  another  life  in  place  of  the 
for  two  lives,  first,  and  to  surrender  to  the  lord  or  his  steward  in 
ing  life  fhould '  court  such  copyhdd,  for  the  purpose  of  having  a  re* 
Tir^^'Tf  gra^t  thereof  for  his  or  her  life,  and  such  odier  life 
^thth^^^e.  named,  and  for  the  lord  or  his  steward  to  accept  and 
toheejuaitotwo  re-grant  the  same  as  above^  such  surviving  life  paying 
vsitie,  and  not  to  die  lord  or  his  steward  by  way  of  fine  on  such  re- 
d^itbns  '  grant,  such  sum  of  money  as  by  the  jury  or  homage  of  the 
Sent  wilt*  bi-°'  ^^^^  ^^^^^  might  be  assessed  or  ascertained  to  be  equal  to 
•tituted  ■p'nst  two  years  improved  value  of  the  tenement  so  surrendered 
the  manor  by  and  re^attted  i  and  the  mandamus  directed  the  defend- 
wbo  claimed  .  ants  to  hold  a  court,  and  accept  from  the  plaintiff  (being 
to  s  copyhoid  die  second  surviving  life  of  two^  and  having  named  one 
T^m''^''  Mi,  in  place  of  the  first)  a  surrender,  &«•  and  re- 
any  copyhold      arrant,  &C.;  to  whlch  the  defendants  made  a  return, 

tenant  for  life      er      •»  »  » 

or  lives  to        denying  such  custom,  &c     Plea,  not  guilty* 
ttp^hu^lires,  At  the  trial  before  Graham  B.  at  the  last  Leicester^ 

ItZ^Jufi"^  ^re  assizes,  entries  from  the  court  n>U8  of  renewals 

to  be  set  by  tie 
lord  or  his  stevt" 

&rdt  and  which  depositioni  were  made  by  witoMKi  on  behalf  of  the  said  copyholdec,  were 
held  to  be  admissible  evidence  for  the  lord,  as  depositions  of  persons  called  on  behalf  of  a  per- 
son  standing  in  pari  jure  with  the  now  copyholder,  although  it  was  not  proved  that  the 
persons  maaing  such  depositions  were  copyholders,  but  it  appeared  only  from  the  db- 
positions  themselves,  that  they  were  such,  or  were  persons  acquainted  with  the  ctiatonss  of 
the  manor.  And  their  depositions,  supposing  them  to  be  only  admissible  as  declara- 
tions of  persons  deceased,  were  not  inadmissible  on  account  of  their  being  made  poU 
litem  motam,  because  tlic  same  custom  was  not  in  controvtrsy  in  the  former  suit  as  in 
the  present. 

b<^in- 
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beginning  in  1737  were  read  for  the  plaintiff  in  sup*         1816* 
port  of  the  custom,  and  parol  evidence  was  also  iriven        — — 
by  several  tenants  of  the  manor,  some  copyholders,  and     ^  agahut 
odiers  frediolders,  both  of  whom  it  appeared  had  been 
ined  to  serve  upon  the  jury.     For  the  defendants  other 
entries  frmn  the  court  rolls  where  the  fines  appeared  to 
have  been  set  by  the  steward,  were  read ;  and  also  aa 
office  copy  of  the  proceedings  upon  a  bill  filed  in  the 
Exchequer  in  4JV.SCM.  (1693),  Qg^^ii^^  >Sir  Amkrose 
PhiUippSf  then  lord  of  the  manor,  by  one  6»  Brandey 
andlLB.  his  son,  (claimingiinder  the  surrender  of  one 
JB.  BramJey  deceased,  to  the  use  of  himself  for  life,,  and 
of  6.  B.  and  R,  B.  successively,  for  their  lives^)  to  be 
admitt^  to  a  copyhold,  upon  a  custom./^  any  coptf^ 
hold  tenant  Jbr  tifcy  or  lives,  to  change  his  livesy  or  if 
any  of  his  lives  are  dead,  toJiU  up  the  copy  by  adding 
or  naming  one  or  two  lives  to  the  life  in  being,  Jbr  'oAieh 
the  copyhold  tenant  must  pay  to  the  lord  a  reasonable  Jine 
to  he  set  by  the  lord  or  his  steward.    The  answer  of  Sir 
A.  P.  insisted  that  in  all  cases  of  renewal  the  fine  is  set 
by  the  lord,  or  his  agent,  at  a  price  according  to  the 
life  or  lives  then  in  being,  or  the  life  or  lives  to  be 
changed  or  added.     There  was  a  final  decree,  stating, 
that  an  issue  which  had  been  directed  by  the  Conrt  had 
been  tried,  and  a  verdict  upon  full  evidence  on  both 
sides  given  for  the  defendant,  and  dismissing  the  plain- 
dffi^  bill*     And  the  depositions  in  that  suit  made  on  be- 
half of  the  then  plaintiffs,  were  tendered  ih  evidence  for 
the  now  defendants.    It  was  not  proved,  ferther  than 
by  what  appeared  firom  the  record  itself,  that  the  parties 
litigant  were  really,  as  they  claimed  to  be,  lord  and  copy- 
holder,  or  that  the  persons  making  the  depositions 
were  really  such  as  they  represented  themselves  to  be  in 
K  k  4  the 
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1 8 1 6.         the  depositions.  One  of  them  described  himself  as  a  copy- 

""■"        holder,  and  who  had  served  on  the  juries ;  another  as 
Faieman  .  .  .       .     , 

aiabut        under-bailiff  of  the  manor ;  others  as  living  in  the  manor, 

and  being  well  acquauited  with  the  usages  and  customs  of 
the  manor,  and  a3  having  attended  the  courts  as  jurymen ; 
and  their  depositions  went  in  general  to  establish  the 
custom  as  set  up  by  the  lord,  that  all  fines  were  set 
by  the  steward  and  approved  by  the  lord,  according  to 
the  value  of  the  lands  and  the  lives^  It  was  objected  to 
the  reading  of  these  depositions  that  it  did  not  appear 
that  the  suit  was  between  the  same  parties,  or  privies, 
to  the  present  action,  and  therefore  it  was  res  inter  alios 
acia ;  2dly,  that  they  were  not  admissible  as  declara- 
tions, having  been  made  post  litem  motam.  The  learned 
judge  admitted  them  as  evidence  of  reputation  upon  a 
question  touching  the  custom  of  the  manor.  And  there 
was  a  verdict  for  the  defendants. 

These  grounds  of  objection  to  the  admissibility  of  the 
evidence  were  renewed  upon  a  rule  nisi  for  a  new  trial 
in  the  hist  term;  and  in  support  of  the  latter  ground 
the  opinions  of  the  judges  in  the  Berkeley  peerage 
case  {a)  were  referred  to. 

Vaughan  and  Copley^  Seijts.,  Reader  and  PhiUipps^ 
shewed  cause  (6),  and  they  did  not  dispute  that  in  gene- 
ral a  judgment  shall  not  be  admitted  in  evidence  unless 
it  be  between  parties  or  privies  thereto.  Yet,  they  said, 
this  rule  was  subject  to  exceptions;  as  on  a  question  of 
custom  or  toll  (c),  liability  to  repair  a  highway  (i),  or 
pedigree  (^),  a  verdict  or  judgment  is  evidence^  though 

(«)  See 4 Qw^. MAC. 401. 

(i)  Cause  wu  shewn  at  Strjeants' Jnn  before  this  term. 

(c)  City  9f  LoadfiB  w.  Claric,  Cartb.  i8i.    Cort  T.  BirBeck,  Deu^,  ax8. 

(i)  Rex  T.  St.  Pmctm,  Fetke  N,  F.  C.  ^19.  (0  Bull  N.  P.  133. 

between 
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between  otber  parties;  for  in  such  cases  reputation  x8i6. 
would  be  evidence.  So  in  this  case  reputation  was  ad-  — — 
missible  to  disprove  the  custom,  because  the  custom  is  in  ^lat^s^^ 
the  nature  of  a  public  right;  in  like  manner  as  upon  a 
question  of  boundary  between  parishes  or  manors  (a),  or 
where  the  right  is  but  a  private  right,  yet  partakes  of 
something  in  common  with  a  number  of  other  per- 
sons (&),  reputation  is  considered  to  be  good  evidence. 
Therefore  as  to  the  first  objection  it  appears  that  this 
decree  would  have  been  of  itself  good  evidence.  But, 
2dly,  as  the  bill,  answer,  &c.  and  decree,  were  only 
oflered  as  introductory  of  the  depositions,  and  not  as 
principal  evidence^  it  is  su£Scient  if  the  depositions  were 
admissible.  And  as  to  that,  the  depositions  were  not 
offered  in  evidence,  in  their  character  of  depositions, 
but  as  declarations;  and  if  the  declarations  of  de- 
ceased persons  would  have  been  admissible,  surely  it  is 
as  reasonable  that  their  depositions  should  be  received ; 
a  deposition  being  a  more  solemn  declaration.  And 
though  the  persons  deposing  were  not  proved  to  be 
copyholders,  yet  considering  the  great  difficulty  of  prov- 
ing such  remote  &cts  in  the  ordinary  manner,  such  proof 
ought  not  reasonably  to  be  expected ;  and  the  deposi- 
tions do  describe  them  cither  as  such,  or  as  persons  ac- 
quainted with  the  customs  of  the  manor.  Nor  is  the 
objection  to  their  admissibility  as  being  made  post  litem 
mctam  well  founded,  because  that  rule  is  confined  to  a 
lismota  upon  the  very  point  {c);  whereas  the  controversy 
in  the  former  suit  was  upon  a  different  custom  firom  that 
which  was  agitated  in  the  present  action;  the  former 


{a)  Nieh&h  r.  PtHter,  14  Eastf  331.  n, 
Ih)  We>ks  T.Sparke,  ante,  roll  679* 
(f)  BerkeUj  Ptcrage  case,  4  Camp.  N.  P.  C.  401. 
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i8i6.  being  for  a  renewal  upon  a  reasonable  fine  to  be  set  by 
~~  the  l^rd  or  his  steward,  the  present  upon  a  fine  of  such 
t^ainn        sum  as  by  the  jury  may  be  assessed  to  be  equal  to  two 

PUILLIPPS.  ,         1 

years  value. 

Denman  and  N.  Clarke  (with  them  Clarhi)  contra. 
The  question  being  whether  the  depositions  were  admi»* 
sible  as  hearsay,  it  was  essential  in  the  first  place  to 
shew  that  they  were  made  by  perscms  who  had  the  means 
of  knowledge;  of  which  their  own  assertion  c^annotbe 
sufficient  evidence,  but  it  should  have  been  shewn  by 
some  extrinsic  evidence  that  they  were  copyholders. 
For  if  they  were  strangers,  they  cannot  be  supposed  lo 
have  known  the  fact,  and  their  depositions  are  equaUy 
inadmissible  either  as  declarations  made  by  tbem 
against  their  interest,  or  as  hearsay.  So  hearsay  is  Dot 
admissible  on  questions  of  pedigree,  unless  it  be  derived 
from  some  person  that  is  shewn  to  have  been  a  member 
of  the  family.  Upon  the  other  point,  there  is  no  such 
rule  that  the  controversy  must  be  on  the  very  point,  in 
order  to  exclude  declarations  made  in  the  course  of  that 
controversy.  The  reason  for  excluding  them  after  the 
commencement  of  a  suit  is,  because  they  are.likelf  to 
have  been  made  under  a  bias  or  feeling  of  interest, 
which  may  be  expected  to  have  been  excited  by  the 
suit;  but  if  the  suit  Involve  the  same  general  point,  as 
if  it  concern  the  general  right  of  renewal  b^tnreen  the 
lord  and  the  copyholders,  what  difference  can  it  make 
as  to  the  feelings  of  interest  which  are  presumed  to  be 
likely  to  arise  in  the  course  of  it,  whether  the  right  be 
claimed  by  the  copyholder,  or  resisted  by  the  lord,  with 
more  or  less  particularity?  Still  the  controversy  is 
concerning  the  right,  which  is  the  substantial  point. 

8  Lord 
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Lord  Ellenborough  C.  J.    This  is  a  case  in  ivhich        1816. 
I  own  I  have  no  doubt  upon  any  part  of  it.    The  point         <— — - 
is  narrowed  to  the  admissibility  of  the  depositions.    I         agmnsi 
confess  that  I  have  no  doubt  that  the  depositions  were 
admissible  in  evidence.     Considering  them  as  made  in 
a  suit)  which  may  now  be  said  to  be  lost  in  remote  an- 
tiquity^  we  should  give  this  record  but  vei}'  little  efiect^ 
if  we  did  not  attribute  to  it  verity  in  many  of  the  parti- 
cular matters  which  it  contains ;  such  as  that  the  parties 
litigant  were  clothed  with  the  rights  in  which  they  pro- 
less  to  stand,  and  were  agitating  the  claim  put  fiMrward 
on  the  record.     It  appears,  theA,  that  m  1693  a  copy- 
holder c^  this  manor,  or  a  person  at  least  claiming  to 
be  a  oc^holder,  is  engaged  in  a  suit  with  the  lord,  and 
in  the  course  of  that  suit  produces  persons,  who  ap- 
pear to  have  stood  in  parijttre  or  in  eodemjttre^  who 
make  ^eir  depositions  in  support  of  the  claim.     These 
depositions  I  consider  to  be  evidence,  as  being  made  by 
persons  standing  in  pari  jure  i  and  so  they  have  been  con- 
sideved  in  all  times.     The  depositions  furnish  evidence 
not  only  against  the  parties  making  them,  but  against 
all  persons  who'  stand  in  the  same  relation*    In  the 
wae  manner  in  all  casea  of  customs,  such  as  the  custom 
to  grind  at  mills,  as  in  the  case  o(  Settle  MiU{a\  and 
various  other  mtU%  depositions  of  this  kind  have  efrer 
been  reeeived.     I  have  heard  them  read  twenty  or  thirty 
times  on  the  circuit  which  I  used  to  go^  without  objec- 
tion ;   and  I  remember  particularly  in  the  case  of  Leeds 
mill,  tkat  they  were  admitted,  as  the  depositions  of  per- 
son»«tandKng  in  pari  jure.  We  find,  thdn,  that  at  the  time 

{a)  See  C9rt  t.  Btrkheckf  Ldttg,  a  1 9. 

when 
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1S164  when  this  suit  was  litigated,  it  was  not  doubted  by  the 
'~~        lord,  or  by  the  persons  litigating  with  the  lord,  that  he 

agaimt  had  a  right,  by  himself  or  his  steward,  -to  set  or  assess 
the  fine, 'without  the  intervention  of  any  other  person^ 
whose  approbation  was  necessary  as  a  qualification  of  the 
lord's  righti  And  as  no  claim  of  this  sort  was  set  up  at 
that  time,  it  is  evidence  that  noncustom  to  warrant  it 
could  have  existed  at  that  time.  I  do  not  understand 
that  it  is  denied  that  this  evidence,  if  it  were  admissible^ 
ought  to  have  weight,  (>ut  its  admissibility  is  resisted 
upon  the  ground  that  it  is  hearsay  evidence,  and  because 
it  is  not  shewn  that  the  persons  from  whom  it  is  dmved 
were  connected  with  the  subject-matter.  I  consider, 
however,  that  it  is  i^parent  from  the  evidence  stated  on 
this  record,  that  the  persons  making  these  depositions 
must  have  been  connected  with  the  sul]gect  As  to  the 
objection  that  these  were  declarations  posi,  litem  m^tawi^ 
it  does  not  appear  that  any  one  person  firom  the  com* 
mencement  to  the  termination  of  the  suit  is  found  to 
assert  or  even  speak  any  thing  relating  to  the  ezisteiioD 
of  such  a  custom  as  now  claimed,  so  as  to  shew  that  it 
ever  was  in  litigation.  Indeed  this  part  of  the  evidence 
is  material,  not  so  much  on  account  of  what  the  wit* 
nesses  declare,  as  of  what  they  omit  to  dedar^  shewing 
that  no  such  qualification  of  the  custom  as  now  set  op 
was  at  that  time  introduced  or  insisted  on;  which  I 
think  is  strong  and  legitimate  evidence.  As  to  the 
other  evidence^  the  entries  upon  the  rolls,  where  the 
fines  were  set  by  the  steward  without. any  qualification,, 
seem  to  be  irresistible ;  and  I  see  no  reason  on  aooount 
of  any  supposed  error  in  the  admission  of  any  part  of 
this  evidence,  to  send  the  case  to  a  new  trial. 

Le  Blanc 
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Le  Blanc  J.     This  rule  was  moved  on  the  ground         1816. 

that  improper  evidence  had  been  received  at  tlie  trial,        

I  do  not  find  that  it  haa  been  attempted  to  impugn  the        aiair/u 
verdict  as  being  a  verdict  contrary  to  the  evidence.     It 
becomes,  then,  simply  a  question  whether  this  evidence 
was  in  point  of  law  receivable.     When  we  consider 
who  the  parties  are,  now  litigant  on  this  record,  and 
what  it  is  that  they  are  litigating,  and  also  who  the 
parties  were^  that  were  litigant  on  the  record  in  King 
J¥iUianC%  time,  I  confess  that  I  cannot  persuade  myself 
to  doubt  that  this  evidence  was  admissible.     The  pi-e- 
sent  parties  have  rested  their  claim  upon  a  custom 
which  is  applicable  to  all  copyholders  holding  for  two 
lives.     It  is  alleged  to  be  an  immemorial  custom  within 
the  manor  that  such  copyholders  have  a  right  to  renew 
in  the  manner  there  stated,  paying  to  the  lord  a  fine  to 
be  assessed  by  the  jury,  and  not  by  the  lord  or  his 
steward.     In  order  to  shew  that  no  such  custom  exists, 
the  court  rolls  only  going  back  as  far  as  the  year  1737, 
the  defendants  shew  a  suit  in  the  Exchequer  in  the  time 
of  King  William^  which  appears  on  the  face  of  the  record  . 
to  have  been  between  a  copyholder  and  the  lord,  the 
copyholder  insisting  upon  an  immemorial  custom  within 
"die  manor  for  a  copyholder  for  lives  to  fill  up  the  lives, 
paying  to  the  lord  a  reasonable  fine  to  be  set  by  the 
lord  or  his  steward,  and  the  lord  insisting  that  the  fine 
ought  to  be  set  with  relation  to  the  lives  then  in  being, 
or  to  be  added.     And  the  defendants  now  rely  on  this 
record,  as  shewing  that  at  that  time  at  least  no  such 
custom  as  the  present  vas  ever  set  up,  but  that  the  cus- 
tom, which  was  applicable  to  all  copyholders  for  lives, 
and  therefore  to  copyholders  for  two  lives,  was,  that  the 
copyholder  shodld  renew  on  payment  of  a  fine  to  be  set 

by 
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i8iS«        by  the  lord  or  his  steward,  without  mentioniiig  any 
,  thing  of  the  intervention  of  the  homage  or  jury ;  that  is^ 

ogMMtt        that  the  intervention  of  the  homage  or  jury  was  no  ingre- 
dient in  the  custom.     Now  this  appears  to  me  to  be 
material  evidence  as  it  regards  this  issue.    It  is  ob- 
jected however  to  its  admissibility,  that  this  is  a  matter 
which  properly  is  to  be  r^arded'ns  res  inter  alias  ada^ 
that  it  is  neither  between  the  sitaie  parties  as  it  regards 
the  present  suit,  nor  between  parties  who  stand  in  the 
same  situation  with  the  present     But  surely  this  q>- 
pears,  that  the  present  suit  is  a  suit  between  the  lord  and 
a  copyholdef  for  two  lives,  who  sets  up  a  custom  appli* 
cable  to  copyholders  for  two  lives,  and  that  the  fiarmer 
suit  was  between  the  lord  and  a  copyholder  for  lives, 
who  reUed  on  a  custom  applicable  to  all  copyholders  for 
lives  generally.     But  this  gives  rise  to  another  objec- 
tion, pamely,  that  these  depositions,  taking  them  to  be 
hearsay  evidence,  are  not  admissible,  having  been  made 
post  litem  motam.     One  answer  to  the  objection  is  this, 
that  treating  the  depositions  as  hearsay  evidence  only, 
still  they  are  not  to  be  considered  as  made  post  litem 
motamj  because  the  same  thing  is  not  in  controversy 
now  that  was  in  controversy  in  the  former  suit;  the  tvi'o 
customs  are  difierent,  which  gave  rise  to  the  two  suits. 
And  the  strong  ground  of  observation  which  arises 
ujK>n  these  depositions  is  not  that  they  are  evidence  of 
any  particular  thing  which  the  witnesses  have  affirmed, 
but  that  at  a  time  when  a  dispute  existed  between  the 
lord  and  his  copyholder  concerning  the  copyholder's 
right  to  renew,  on  some  terms,  it  was  never  made  a  term 
that  the  fine  should  be  assessed  by  the  jury.    I  do  not 
see  how  in  this  point  of  view  it  can  be  said  that  Uiis 
was  not  evidence  applicable  to  the  issue;  and  it  seems 

sIbo 
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altfotome  to  stand  dear  of  objection,  either  on  the         i8i6. 
ground  of  its  being  a  declaration  made  after  the  com-  " 

^^  Freeman 

mencement  of  a  suit  touching  the  matter  in  question,  or         ggainst 

because  we  ought  to  look  for  evidence  aliunde  to  make  Pu^^'i^''* 
it  admissible. 


Bayley  J.  I  have  no  doubt  that  this  evidence  was 
properly  received.  The  plaintiff  might  have  limited  his 
claim  to  his  own  copyhold,  but  instead  of  that  he  makes 
common  claim  with  other  copyholds  granted  for  two 
lives.  By  this  he  gains  an  advantage,  viz.  that  he  is 
entitled  to  go  into  the  question  of  usage  as  it  applies  to 
■all  the  like  tenements  within  the  manor;  on  the  other 
hand  he  estposes  his  claim  to  be  met  by  evidence  relating 
to  any  other  tenement  within  the  manor,  standing  in 
the  same  situation  as  his  own.  Therefore  this  evidence 
seems  to  me  not  to  be  7'es  inter  alios  ada,  but  inter  eoS" 
dem  acta  ;  for  as  the  plaintiff  has  made  common  claim 
with  the  rest  of  the  copyholders,  he  must  be  content  to 
stand  upon  the  same  footing  as  they  do.  It  appears, 
then,  that  in  1693  a  bill  was  filed  by  a  copyholder 
against  the  lord :  it  is  argued  indeed,  not  by  a  copy- 
holder for  two  lives,  and  that  without  this,  what  was 
done  in  that  suit  does  not  fall  within  the  range  of  the 
present  question.  But  it  does  appear  by  the  bill  that 
the  complainant  claimed  as  one  of  the  surviving  lives; 
and  we  must  assume  at  this  time  of  day  that  the  bill  was 
not  a  mere  febrication,  but  was  really  filed  by  such  a 
copyholder  against  the  lord,  and  that  the  trial  was  had 
and  the  depositions  made  between  such  parties  as  were 
really  litigating  their  rights  in  the  characters  claimed  and 
disclosed  on  the  record.  In  that  bill,  then,  Bramley 
made  his  claim  as  a  surviving  life  in  the  copy,  and  no 

distinction 
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1 8 1 6.        distinction  is  made  between  cc^yholders  for  two  or  three 
■         lives,  and  he  states  t&e  custom  of  the  manor  as  general, 

'^arai.jsT  upon  which  he  founds  his  bill  and  prayer.  The  bill 
and  prayer  I  consider  to  be  an  act  done,  and  that  the 
complainant  in  that  suit  is  identified  with  the  present 
plaintiff,  as  much  as  if  the  latter  actually  derived  title  by 
descent  from  him.  And  we  find  that  the  complainant 
states  the  custom  to  be  that  the  copyhold  tenant,  upon 
renewal,  must  pay  to  the  lord  a  reasonable  fine,  to  be 
set  by  the  lord  or  his  steward,  and  that  he  was  wiUing 
upon  admittance  to  have  paid  such  fine.  The  silence  ob- 
served in  the  bill  as  to  any  interference  of  the  homage 
in  assessing  the  fine,  was  surely,  upon  the  present  trial, 
evidence  to  go  to  the  jury,  that  by  the  custom,  as  it  was 
understood  at  that  period,  the  homage  had  not  any 
right  to  interfere.  Then  follow  the  depositions ;  and 
these  I  4o  not  look  upon  merely  as  the  declarations  of 
persons  unconnected  with  the  subject,  but  as  the  depo- 
sitions of  persons  made  by  them  in  the  character  of  wit- 
nesses brought  forward  by  the  copyholder,  whose  inter- 
est it  was  to  put  foremost  such  witnesses  as  were  best 
able  to  depose  to  the  matter  in  dispute.  Why  am  I  to 
assume  that  the  copyholder  brought  forward  witnesses, 
who  were  ignorant?  And  I  do  not  agree  with  the 
plaintiff's  counsel  that  it  was  necessaiy  to  prove  the  wit- 
nesses to  have  been  copyholders  in  order  to  let  m  tbeir 
testimony.  The  plaintiff's  witnesses  at  the  last  trial  do 
not  all  appear  to  be  copyholders,  yet  as  they  were  pre- 
sent at  the  holding  of  the  courts,  and  therefore  knew 
what  passed,  they  were  competent  to  speak  to  that  So 
in  the  former  suit,  I  cannot  ixifer  that  they  were  incom- 
petent to  have  a  knowlege  of  the  fiicts  they  deposed  to, 
on  the  contrary  it  is  to  be  presumed  they  had  a  compe- 
14  tent 
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tent  Imowledg^  being  brought  forward  as  witnesses  i8i6b 
by  a  copyholder.  This  way  of  viewing  the  case 
^eems  to  me  to  avoid  all  objection  to  the  deposi-  against 
tions  as  being  made  posi  Ittem  moiam^  but  if  it  were 
necessary  to  go  into  that  question,  I  think  the  distinc- 
tion has  been  correctly  taken,  that  where  the  Us  mota 
was  an  the  very  point  the  declarations  of  persons  would 
not  be  evidence ;  because  you  cannot  be  sure  that  in  ad- 
Slitting  the  depositions  of  witnesses  selected  and  brought 
forward  on  a  particular  side  of  the  question,  who  em- 
bark to  a  certain  d^ree  with  the  feelings  and  prejudices 
belonging  to  that  particular  side^  you  are  drawing  evi- 
dence from  perfectly  unpolluted  sources.  But  where 
the  point  in  controversy  is  foreign  to  that  which  was 
before  controverted,  there  never  has  be^  a  lis  mtaa^  and 
consequently  the  objection  does  not  apply.  It  seems  to 
me  that  for  these  reasons  the  evidence  was  properly  ad- 
mitted, and  that  this  rule  ought  to  be  discharged. 

Rule  discharged. 


Williams  against  Williams.  T^'lTd. 

T  N  trespass  qnare  clausum  fregit,  and  not  guilty  (a),  the   i"  trcspasi  q^. 
question  at  the  trial  before  Dallas  J.,  at  the  last  Salop   not  guilty,  the 

,      -        ,,      ,  .  •     ^u  ^       ifiuc  at  the  trial 

assixes,  was,  whether  the  locus  tn  quo  was  m  the  county  being  in  which 
ot  Montgomery  OT  Merioneth,  the  plaintiff  alleging  that  llri^^^f^"" 
it  was  in  Montgomery^  the  defendant  in  Merioneth.   ^^^^^y^'c^rXon 

of  the  deposi- 
tioiis  taken  in  an  ancient  suit  to  perpetuate  testimony,  to  which  platntiflT  and  defenSant 
were  privies,  was  held  to  be  admissible  evidence  at  the  trial,  though  it  appeared  that  the 
tnUrrogatOfies  upon  which  the  depotitious  were  fraoMd  were  leading  interrogatories, 
such  as  would  not  have  been  allowed  to  be  put  at  the  trial. 

(fl)  There  were  special  pleas,  but  the  jury  were  discharged  of  thrm. 
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After  a  gx«at  deal  of  parol  evidence  on  bodi  eidee,  the 
defendant  produced  an  eotemplification  of  a  record  in 
the  time  of  the  Protectorate,  (dated  i$t  Augm$i  1656,) 
of  the  proceedingB  in  a  suit  in  Chancery  to  perpetuate 
testimony,  to  which  suit  the  plaintiflPuid  de&ndant  were 
respectively  privies^  The  record  consisted  of  the  bill 
filed  Nov.  1655,  the  answer,  and  depositions.  And  it 
was  pn^osed  to  retd  several  of  these  depoaitioos  on 
beliaif  of  the  defendant;  to  which  it  was  objected,  that 
they  were  inadmissible,  inasmuch  as  the  interrogatories 
to  which  they  were  answers,  were  leading  interroga- 
tories; and  to  make  good  this  objection  the  interroga- 
tories were  read  to  the  Court,  (a)     The  learned  Judge 

had. 


(a)  ad  Interros&tory.  Do  yoil  knovr  two  parcels  of  open  and  qq- 
iiiclosed  lindf  and  grounds,  called  and  known  by  the  names  of 
GvfatnbMfod  Gtrcjf ,  aad  Mi^tl^mmMomit^  and  do  y^u  koow  a  stoae 
placed  and  set  on  the  lower  end  of  the  laid  M^tlgMudibowtlt  south- 
ward, comfnonly  called  and  known  in  the  tVelch  tongue  by  the  name 
of  Cmtg  Dtrfym^  which  tignifieth  in  the  English  tongue  the  Mctr-Ont; 
and  how  long  have  you  known  those  parcel*  of  lands  and  grounds 
and  the  same  itcne,  and  was  that  stone,  during  the  time  of  your 
knowledge  thereof,  taken  and  reputed  to  be  a  stone  anciently  there 
set  and  placed  for  a  meer  and  division  between  the  counties  of  Meti' 
cntth  and  Montgomery  there  adjoining  one  upon  another ;  and  has  that 
part  of  Moelgameddbowei  as  iieth  north  and  south-westward  of  that 
stone  called  Cnreg  Derfyn^  or  Meer^sSone,  and  the  same  G-wsenhmi 
'  Cfrogt  dnrif^  the  time  ol  yonr  said  knowledge  thcreaf,  been  taken 
and  ^reputed  to  be  part  and  parcel  of  the  said  county  of  MtrmeAt 
and  to  be  situate,  lying,  and  being  in  the  township  of  Jthraatiog  in  the 
ptriih  of  Lianvmir  and  LUmgow»t  or  in  either  of  Iheoi,  in  the  said 
county  of  Mtrioneth,  and  to  be  the  freehold  lands  and  inheritance  of 
the  pUintif,  and  of  the  said  deceased  and  his  ancestors  f 

4thi  HaT^  you  known  at  seen  an  old  dairy  or  auaaer-houit,  cum-' 
monly  called  and  known  by  the  name  of  HafoUjt  standing  and  bciflf 
upon  pif  t  and  parcel  of  that  parcel  of  land  called  Qvmnbttvoi  Congt » 
the  place  and  site  of  the  now  Htfrny  or  rammcr-hoMc  lately  erected 
and  made  thtreon  by  the  plaintif  and  his  serrants  and  agents, 
and  which  now  standeth  on  the  same,  if  you  have  seen  and  knowo 
that  old  dairy  or  summer-house,  shew  and  declare  upon  your  oath 
how  long  agone  it  is  since  you  have  seen  and  known  the  same,  and  who 

was 
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had  no  doubt  of  ihe  inlerrogatories  being  lending,  but  i8i6. 
he  doubted  whether  upon  that  account  he  ought  to  r^  -«— 
ject  the  reading  of  the  depoaitions;  he  therefore  Bii--  tgmmt 
mitted  them,  reserving  the  point.  And  upon  their 
being  read,  the  counsel  for  the  plaintiff  agreed  that  they 
could  not  resist  the  effect  of  them ;  so  a  verdict  passed 
for  the  defendant 

In  the  last  term  a  rule  nisi  was  obtained  for  a  new 
trial,  upon  the  questipn  whether  these  depositioDs  were 
properly  received  in  evidence  the  interrogatories  being 
leading,  and  it  was  said  that  this  was  the  first  oppor^ 
(unity  which  the  party  bad  of  objecting  to  them* 

Iknmeey^  Peake^  and  W.  E.  laufUonj  who  shewed 
cause  (a),  denied  that  (his  was  the  first  opportunity 
which  the  party  had  of  objecting  to  the  dq>oaitions. 
For  in  a  suit  to  perpetuate  testimony,  which  this  was, 
the  party  may  by  the  practice  of  the  Court  move  to 
suppress  the  depositions,  if  the  interrogatories  are  lead- 
ing. The  practice  seems  to  be  this ;  after  the  witnesses 
are  examined,  a  rule  f<Hr  publication  is  obtained,  of 
which  the  adverse  party  must  have  notice,  and  a  day  is 
given  him  to  shew  cause  why  publication  should  not 
pass;  and  publication  maybe  stayed  upon  reasonable 
cause;  or  after  office  cc^ies  of  the  depositions  are  ob- 


was  taken  and  reputed  to  be  the  owner  tliereof  at  the  time  of  your 
knowledge  thereof,  and  did  continue  reputed  owners  thereof  daring 
all  the  time  that  you  knew  the  same ;  and  have  yon  known  and  seen 
the  lame  old  house  there  erected,  and  was  there  not  then  at  the  time 
of  the  erection  thereof  a  hearth  with  some  wall  and  stones  visIMe  and 
apparent  to  be  seen  in  the  said  place  whete  the  same  cid  hou:ic  was 
erected,  which*  did  n^nify  and  make  manifest  that  there  stood  for- 
merly a  house  there  ? 

(«)  Cause  was  shewn  at  SerjeanU  Jnn  before  this  term. 

L 1  2  tained^ 


Williams. 
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l8i(J.        tamed,  the  party  may  move  to  mii^efls  them,  becmtim 
the  interrogotoriei  aJre  leadfaig,  and  the  Court  will  refer 

WxLLIAftIS  .         •*  «     .!•  1  1         - 

agahttt  them  to  the  Master,  and  if  he  rqxirCB  the  mterrogato- 
ries  to  be  leading,  will  order  them  to  be  suppressed. 
Hindis  Cianc.  Proa.  387.  394.  GUb.  Chane.  14S. 
Se^  fiBO Proceedings  in  theHigh  Court  qfCAaneery,  14^ 
for  the  order  of  Sir  N.  Bacon^  Dec.  xo.  3  EUz.  tefp^ 
latixig  the  examination  of  witnesses  in  perpdwxm  rti 
memcriamf  and  the  orders  to  be  obsenred  before  grant- 
ing of  publication.  Also,  orders  and  rules  in  the  Ex- 
chequer, Rule  34*  Order  of  Lord  Chancellor,  3  Joe*  2. 
Spence  v.  jUlen^  Chan.  Free.  473.  jL  307.  GiBb.  Bq. 
Cos.  i$o.  Eq.  Cas.Abr.  232.  ^^3.  Vin.  Abr.  Em- 
dence4  P.a.2.jd.ii.  Ijord Arundel Y.PiHjJnM.$%s. 
But  after  publication  has  passed,  and  the  plainti£F  has 
exemplified  the  depositions,  it  is  too  late  to  object  that 
the  interrogatories  are  leading;  in  the  same  manner  as 
if  depositions  taken  de  bene  esse  are  irregular,  yet  at  the 
hearing  of  the  cause  it  is  too  late  to  make  the  objection 
for  irregularity,  but  in  such  case  you  ought  to  have 
moved  the  Court  to  discharge  the  order  for  publica- 
tion, (a)  And  if  this  objection  could  now  prevail,  k 
would  be  remediless ;  for  where  it  is  made  in  due  seastMi^ 
the  Court  may  order  fresh  interrogatories  to  be  put  in 
for  the  witness's  examination  over  again,  but  this  cannol 
be  done  after  the  witnesses  must  necessarily  be  all  ex- 
tinct through  lapse  of  time.  -  Also  the  examinations  of 
witnesses  in  ancient  times  to  perpetuate  testimony,  would 
be  to  no  purpose,  if  the  reading  of  them  might  be  op- 
posed on  this  ground ;  for  anciently  the  rules  for  ex- 
amination were  not  so  strict  as  modem  practice  requires, 

{a)  J)t€n  and  Chef  Or  $f£ly  ▼.  H^arrcnj  %Atk.  189. 

and 
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and  most  of  them-  would  be  open  to  this  objection.        181  <f. 
Besides,  it  is  but  an  irregularity  in  the  form  of  the  ques-         — — — 

...  ,       T       1  „      ,  .       .  «  Williams 

tion,  and  it  is  a  general  rule  that  all  objections  on  the  ^ahi/ 
ground  of  irregularity  must  be  made  in  the  first  in* 
stance,  otherwise  they  are  too  late.  And  it' was  never 
yet  heard  of,  that  because  the  Judge  at  the  trial  per- 
mitted leading  questions  to  be  put,  therefore  the  adverse 
par^  is  entitled  to  a  new  trial. 

Abbott,  PuUer,  and  Campbell  oontra,  allowed^  upon 
lookiiig  to  the  authorities,  that  there  had  been  an  op- 
portunity of  objecting  to  the  depositions  before  this. 
Yet  they  insisted  that  it  was  not  too  late  now  to  make 
the  objection,  because  at  no  time  is  a  party  allowed  to 
put  leading  questions  upon  the  very  point  in  issue, 
which  these  interrogatories  appear  to  be,  and  the  an- 
swers to  them  are  in  the  words  of  the  interrogatory. 
And  if  the  Judge  at  the  trial  must  have  disallowed  them 
if  put  xnvd  voce,  it  is  a  strange  thing  to  say  that  now  he 
shall  be  bound  to  admit  what  never  was  properly  evidence^. 
•  because  at  the  time  it  was  received*  the  adverse  party 
did  not  point  out  that  it  was  improper ;  as  if  it  were  not 
the  office  of  the  party  who  seeks  to  perpetuate  the  evi- 
dence, rather  than  of  him  against  whom  it  is  prayed,  to 
be  careful  that  it  is  lawfully  and  formally  made.  These 
bills  to  examine  in  perpeiuam  red  memoriamj  were  utterly 
disapproved  of  by  the  Lord  Chancellor  Egeriar^  and  the 
reason  (pven  is  because  the  depositions  are  not  to  be 
published  until  afler  the  witnesses  are  dead  (&) ;  which 
is  an  answer  to  the  argument,  that  if  objection  had  been 
laade  at  first,  the  witnesses  might  have  been  examined 

(a)  HarrisM's  Pract,  S3* 

L  1  3  ov«r 
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x8 16*  over  again.  And  in  one  case  it  appears  that  the  depo* 
""■""  sitions  of  a  witness  who  was  examined  in  perpetuam  ret 
against  memoriam  were  suppressed  after  his  death,  because  the 
plaintiff  had  been  suffered  to  instruct  him  (a) ;  and  this 
n  a  parallel  case,  for  what  is  the  putting  of  leading  in- 
terrogsatories  bat  a  species  of  instruction  ?  Depositions 
such  as  these  which  are  not  records,  nor  have  the  au- 
thority of  things  adjudged,  are  open  at  all  times  to  just 
exceptions.  Therefore  at  the  hearing  of  a  cause  in 
Chancery  the  evidence  of  one  having  an  interest  cannot 
be  read  (i),  and  so  a  party  may  object  to  a  deposition 
that  it  is  not  properly  sworn  (c) ;  which  shews  that  not- 
withstanding he  n^ight  before  have  moved  to  suppress 
the  evidence,  it  is  not  too  late  afterwards  to  object  to  it. 
And  if  this  may  be  done  at  the  hearing  of  a  cause  in 
equity,  surely  it  may  be  done  on  the  trial  at  law.  The 
true  criterion  seems  to  be,  that  if  the  question  would 
not  have  been  allowed  to  be  put  at  the  trial,  th^  Judge 
ought  to  reject  Jt  though  it  be  in  the  form  of  a  depon- 
tion ;  and  *8uch  is  the  constant  practice  as  it  ri^rds 
depositions  taken  in  the  cause  before  the  court. 

Lord  Ellenborough  C.  J.  There  is  a  plain  differ- 
ence betwixt  depositions  such  as  these,  and  depositions 
taken  in  a  cause  then  pending  in  ^urt;  for  in*  the  pre- 
sent case  the  party  had  an  opportunity  of  objeeting  to 
them,  and  might  have  applied  to  have  them  expun^, 
instead  of  which  he  has  allowed  publication  to  pa^  and 
the  evidence  to  be  exemplified ;  in  the  other  case  he  has 
not  any  opportunity,  but  comes  with  his  objection  fresh 

(«)  RanimU  Fract.  %1%.  (*)  Cm.  Dig.  Chancrry,  T.  4. 

(0  lJiA.%1.  Omychmidv. Bather. 

at 
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at  the  trial.  It  is  observable  that  the  cases  put  df  ob- 
jcctions  made  at  the  hearing,  are  rither  where  the  wit- 
ness would  have  been  incompetent  on  account  of  interest, 
or  where  the  deposition  would  have  been  a  nullity,  on 
account  of  its  not  having  been  sworn. 

Bayley  J.  Though  it  may  be  true  that  ordmarily 
publication  does  not  pass  hi  a  suit  to  perpetuate  testi- 
mony, in  the  lifetime  of  the  witnesses,  yet  it  sometimea 
doea;  and  in  this  suit  one  is  led  to  conjecture  that  this 
was  the  case ;  for  the  exemplification  which  must  have 
been  preceded  by  publication  takes  place  the  very  next 
year  after  the  bill  filed. 

Per  Curiam,  Rule  discharged. 


5^3 
1816. 

Williams 

ttgaittst 
Williams. 


M«DouGLE  against  The  Royal  Exchakge     ^^^'^ 
Assurance  Company. 


"r\EBT  on  a  policy  of  aasunmce  upon  a  cargo  of  eat* 

on  board  the  ship  Beenet,  at  and  firom  Barratabk 

to  Lcmdon,  and  the  plaintiff  claimed  at  for  a  partJcnlar 

loss  exceeding  5/-  pe'  ^^  ^^  ^^°8  ^^"^  ^^  "^^  P^ 
ficy  that  in  case  of  particular  average  occasioned  by  the 
ship  being  stranded,  to  pay  so  much  thereof  as  should 
exceed  5  per  cent.  Upon  nil  debet,  the  case  at  the 
trial  before  Lord  EOenborough  C.  J.  was  thus : 

The  ship-in  coming  out  of  JHem  Griimby,  where  she 
had  been  driven  by  stress  of  weather,  with  a  pilot  on 
board,  struck  upon  a  rock,  about  the  distasc*  of  a  cable 
and  a  half's  length  from  the  shore,  and  remained  upon 
the  rock  a  minute  and  a  half.    The  captain  swore  that 

L  1  4  ** 


The  striktii|r  of 
a  ship  on  a  rock, 
where  «hc  re- 
maned ■  mir 
nnte  and  a  half, 
and  was  laid  on 
her  beam  ends, 
was  held  not  to 
constitnte  a 
strmding  within 
the  meaning  of 
that  term  in  a 
policy  of  assur- 
ance. 
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i8f^.        ^^^  ^b^P  ^^  ^^  upoQ  b^  beam  ends  when  she  W8» 

upon  the  rock.     And  the  question  was,  whether  the 

tfdm^^      particular  loss  occasioned  by  this  accident  was  a  loss 
Ex€^?M      o<!CAA^i^^  by  the  stranding  of  the  ship.     His  Lordship 
Asm.  Company,  ruled  that  a  stranding  imported  some  d^ee  of  con* 
tinuance  on  the  shore,  and  not  merely,  as  it  was  com- 
monly termed,  to  touch  and  go ;  and  the  plaintiff  was 
nonsuited,  (a) 

Scarlett  now  moved  for  a  new  trial,  and  referred  to 
Dobson  v.  BoUon  (6),  and  argued  that  this  appeared  to 
be  such  a  striking  on  the  rock  as  constituted  a  strand- 
ing. For  if  it  be  a  mere  <<  touch  and  go,"  that  is,  a 
scraping  of  the  ship's  bottom  so  as  to  impede  her  velo- 
city without  actually  stepping  her  course  this  will  not 
amount  to  a  stranding;  but  here  was  an  actual  stoppage 
of  the  ship  in  her  course,  and  though  it  was  but  for  a 
minute  and  a  half,  yet  the  period  of  time  does  not  de- 
termine whether  a  stranding  or  not;  and  great  uncer- 
tainty would  follow  if  it  did;  for  then  it  might  be 
asked,  what  portion  of  time  shall  be  sufficient,  shall  it 
be  half  or  a  quarter  of  an  hour?  Therefore  to  avoid 
such  uncertainty,  the  stranding  of  .the  ship  is  to  be  de- 
termined by  whether  she  be  actually  stopt  or  not,  with- 
out regard  to  the  time  for  which  she  is  stopt* 

Lord  Eljlenborovoh  C«  J.    The  evidence  was,  that 
the  ship  in  coming  out  of  harbour  struck  on  a  rock,  * 
where  she  remained  a  minute  and  a  half,  to  the  best  of 
the  captain's  judgment     If  this  constitutes  a  stranding 
it  wiU  come  to  this^  that  an  instantaneous  st(q[^)age  of 

{a)  So<  4  Camph,  N.  P.  C.  183,     i  Stark.  N.  P.  C  130. 
{h)  Pari,  Jnsw\  177.  7th  edit, 

the 
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tKe  ship's  progress  must  be  a  stranding,  the  most  mi«  1 8 16. 

Date  portion  of  time  that  division  is  capable  of  will  be  — — - 

enotigb.     But  I  take  it  that  stranding  in  its  &ir  legal  i^mnst 

sense  implies  a  settling  of  the  ship;  some  resting,  or  exchange 

interruption  of  the  voyage,  so  that  the  ship  may  pro  ^*^'^^^Vf^^* 
tenqfore  be  considered  as  wrecked ;  from  which  misfor- 
tunes a  vast  deal  of  damage  does  frequently  occur.     I 
really  thought  at  the  trial  that  there  was  more  waste  of 
time  than  such  an  inquiry  needed. 

Le  Blanc  J.  There  must  be  some  settlement  of  the 
ship  on  the  rock  or  piles,  or  whatever  the  place  may  be, 
to  constitute  a  stranding. 

Bayley  J.  According  to  the  argument,  if  a  ship  in 
coming  up  a  river  should  happen  to  ground  but  for  a 
minute,  though  this  does  not  make  it  necessary  for  her 
to  shift  a  single  sail,  it  will  be  a  stranding,  and  the  or- 
dinary exception  in  policies  of  assurance  will  be  gone. 

Rule  refused,  (a) 

(a)  Sec  Hannm  ▼.  P^ohx,  3  Camph.  N.  ^.  C,  419.     Soring  v.  Henkic 


ExoN  against  Russell.  wtineiicj, 

Jan.  24th. 

1  N  assumpsit  by  the  indorsee  against  the  maker  of  a   where  the  in- « 
promissory  note^  the  plamtiff  declared  that  the  de-  ^''^J^!^^"^^  * 
fendant  made  his  promissory  note^  and  thereby  pro-   makerofa  pro^ 

'  "^  *  missory  note, 

that  bf  made  the 
same  fayahU  at 
fbe  bms€  of  Messrs.  6.  and  Co-^  London,  and  upon  prodoction  of  the  note  at  the  ttial  it  ap- 
pcared  that  the  addre&s  «it  the  house  of  Meun.  B.  and  Co.  was  not  a  part  of  the  note,  but 
only  a  nemonndum  at  the  foot  of  the  note  :     Held  that  this  wa&  a  Tarianae. 

mised 


RussiLt. 
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1 8 1 6.         iniscd  to  pay,  &c^  and  made  the  same  payable  and  to  be 
■  paid  according  to  the  tenor  and  effect  at  the  house  tfcer^ 

againit  tain  pcTSons  described  as  Messrs.  Brown,  Cobb,  and  Co,, 
Bankers,  Lond<Hi ;  and  the  plaintiff  did  not  arer  any 
presentment  at  the  house  of  Brown  and  Co.  There 
were  the  money  connts.  Plea,  non^aasnmpsit ;  and  at 
the  trial  before  Lord  EUenborough  C.  J.  at  the  Middlesex 
sittinga  after  Trinity  term,  the  note  was  produced,  and 
was  in  thb  form : 

i^ioo.  London,  11  N0O.  1814. 

Six  weeks  after  date  I  promise  to  pay  George 
Brawn,  or  order,  loo/.  for  value  received. 

Jios^  RussdL 
At  Messrs.  Brcmi,  Cobb,  and  Co.  Bankers, 
London. 
There  was  no  proof  of  any  presentment  at  the  house  of 
Brawn  and  Co.,  and  for  want  of  this  it  was  objected 
that  the  plaintifF  was  not  entitled  to  recover.  To  which 
it  was  answered,  that  the  place  of  address  not  being  in- 
serted in  the  body  o(  the  note^  formed  no  part  of  the 
contract,  wherefore  proof  of  presentment  at  the  place 
was  unnecessary.  His  Lordship  allowed  the  phuntifiP 
to  take  a  verdict,  reserving  to  the  defendant  to  move 
upon  this  point.  Accordingly  a  rule  nisi  for  a  nonsait 
was  obtained  in  the  last  term. 

And  upon  cause  shewn  on  this  day  by  Comyn  for  the 
plaintiff  and  Lowes  for  the  defendant,  the  Court,  after 
hearing  the  cases  («),  intinftated  an  opinion  that  the 
address  at  the  foot  of  this  promissory  note  was  to  be 

{a)  The  ca?ef  cited  in  argument  were  SautnUnon  r.  Jitd^e,  2  B-  BU 
509.  Price  ▼.  Mitchell,  4  Campb^  N.  P,  C»  aoo.  PtMto»  t.  Gmmeryt 
1 3  £ai£,  459.  Sauvderson  t.  JSvwis,  14  East,  joa  JSnfCS  t.  Hrsrc, 
5  Taunt.  3c. 

con- 
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considered  only  as  a  memorandum,  and  not  as  a  part  of        1 8 16. 

the  instrument  itself;  whence  it  followed  that  a  special         

presentment  was  unnecessary.  But  then  this  difficulty  f^^^^^^ 
to  the  plaintiff's  recovering  suggested  itself,  that  the  Rossell. 
plaintiffhfts  misdescribed  the  note  in  his  declaration, 
for  he  has  declared  upon  it  as  a  note  payable  at  a  par- 
ticular place,  making  this  a  part  of  the  description  of 
the  note^  which  it  is  not,  being  only  a  memorandum. 
And  there  is  no  other  count  upon  ^hich  the  plaintiff 
caik  recover,  for  being  an  indorsee  the  money  counts 
will  not  help  him.  It  was  answered  that  this  was  sur- 
plusage^ being  no  part  of  the  contract,  and  might  be 
rgec€ed. 

Lord  Ellenboroctoh  C.  J.  The  plaintiff  has  taken 
upon  himself  to  aver  that  sach  is  the  import  of  the  note; 
he  has  therefore  not  truly  stated  the  note,  for  he  has 
stated  that  it  is  made  payable  at  a  particular  place. 
Therefore  he  ought  to  have  been  nonsuited  upon  the 
ground  that  he  has  misdescribed  the  note  as  payable  at 
a  particular  place,  which  it  is  not,  the  address  bdng  no 
part  of  the  contract,  but  a  memorandum. 

Bayley  J.  The  plaintiff  takes  on  him  to  aver  it  to 
be  part  of  the  note  that  it  is  made  payable  at  a  par'> 
ticttlar  place.  It  is  a  misdescription  of  the  instrument 
declared  upon. 

Per  Curianh  Rule  absolute. 
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1816. 

^r'ao'th.  '^'^^  King  against  Wadley. 

f^iid  ifthr^    A^  indictment  framed   on   stat    52  G.  3.    c.  155. 
Quarter  Sei-  5. 1 2,  for  disturbini?  a  reliirious  assembly,  was  found 

ftioiiftupon  Stat.  o  o  j^ 

51 G.  3.  c.  155.     against  the  defendant  at  the  Gloucestershire  quarter 

5.  i».ford'M-  ,  _  1    ,  , 

turbing  a  reli-    sessions,   and  removed  by  the  prosecutors   into  this 
Buybe^^moTcd  court.    The  indictment  charged,  that  the  defendant  on 
K^^it^b"     *«  ^3d  of  Novemba-,  55th  G.  3.,  with  force  and  arms, 
.fore  trial.  ^^  ^^  parish  of  Neomham  in  the  county  of  Gloucesier, 

did  wflfiiUy,  maliciously,  and  contemptuously  disquiet 
and  disturb  a  certain  meeting,  assembly,  and  congrega- 
tion of  persons  assembled  for  religious  worship^  the 
same  then  and  there  being  a  meetings  assembly,  and 
congregation  [permitted  and  authorized  by  a  certain 
act  of  parliament  made  and  passed  in  the  5ad  of  the 
king,  intituled,  <<  An  act  to  repeal  certain  acts,  and 
amend  other  acts  relating  to  religious  worship  and 
assemblies,  and  persons  teaching  or  preaching  therein  ;** 
that  is  to  say,  by  then  and  there  shouting,  groaning^ 
hallooing,  talking  aloud,  throwing  stones,  brides,  and 
dirt,  and  making  a  great  noise  and  disturbance,  against 
the  form  of  the  statute  &c.  The  ad  count  allied  it 
to  be  a  certain  meeting,  &c  of  persons  assembled  for 
religious  worship,  the  same  being  then  and  there  a 
meeting,  &c  permitted  and  authorized  by  the  statute 
th  such  case  provided,  to  wit,  a  meeting,  &c  of  persons 
assembled  for  religious  worship  in  a  certain  meedng- 
house  situate,  &c,  which  said  meeting-house  had  been 
duly  certified  and  r^stered  pursuant  to  the  statute  in 
such  case  provided,  against  the  form  of  the  statute^  &c. 
The  defendant  pleaded  notguilty^  and  it  was  found 
6  against 


Wadlft. 
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against  him  at  the  last  Gloucestershire  assizes^  and  in         1815. 
the  l»t  term  7>as  moved  in  arrest  of  judgment,  .^^^^^^ 

That  the  Court  had  not  any  jurisdiction  to  try  this  ^.ff'^''"^ 
indictment;  for  by  5a  6.  3.  c.  155.  s.  12.,  upon  which 
this  indictment  is  framed,  the  offender  upon  proof 
before  any  justice  of  the  peace  by  two  or  more  cre- 
dible witnesses  shall  find  sureties  to  answer  for  such 
o£fence^  and  in  default  of  such  sureties  shall  be.  com- 
mitted till  the  next  general  or  quarter  sessions,  and 
upon  conviction  of  the  said  offence  at  the  taid  general  or 
quarter  sessions  shlM  suffer  the  penalty  of  40/.  So 
that  a  conviction  and  consequently  a  trial  at  the 
sefisions  must,  as  it  sedms,  precede  a  forfeiture,  for  the 
fcMrfeiture  is  to  follow  upon  a  conviction  at  the  sessions, 
and  without  such  conviction  there  can  be  no  forfeiture. 
And  this  was  moved  in  order  to  question  the  propriety 
of  the  decision  in  Bex  v.  Huhe  (a),  which  was  admitted  to 
be  an  adverse  decision  upon  a  clause  in  the  Toleration 
act  (&)  aimilar  to  the  present  clause. 

JbboU  and  Campbell^  who  now  shewed  cause,  admit- 
ting that  this  was  an  indictment  for  a  new  offence  created 
by  statute^  argued  that  the  rule  was  well  laid  down, 
that  <<  where  a  new  offence  is  created  and  directed  to 
be  tried  in  an  inferior  court,  established  according  to 
the  course  of  the  common  law,  such  inferior  court  tries 
the  ofience  as  a  common  law  court,  subject  to  be  re- 
moved by  writs  of  error,  habeas  corpus^  certiorari ^  and 
to  idl  the  consequences  of  common  law  proceedings. 
In  which  case  this  Court  cannot  be  ousted  of  its  jurisdic- 
tion without  express  jiegative  words.''  (c)     And  there 

W  5  r.A  54a.  (*)  iW.ScM.  CIS. 

(c)  Hartley  v  Hotker,  Cerwf.  5*4.  per  Ld,  Mamjield. 


Wadht, 
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i8i6.  are  no  negative  words  ia  tbe  statule  now  before  the 
^        Court     So  if  a  statute  direct  that  eertain  offences  shaH 

«ifinMf  be  inquired  of  only  in  the  soBnionsof  the  peaces  assizes, 
or  leets,  within  the  county  where  committed,  et  n&n 
alibi  extra  comitaU^  yet  may  they  be  inqnired  of  in  the 
superior  courts ;  for  the  statute  is  not  in  tbe  negatiTe, 
<<  and.not  in  any  other  court,"  but  <<  not  in  any  other 
county."  (a)  Thus  also  it  was  resolved  upon  the  statute 
21  Jac.  concerning  penal  kws,  that  if  a  penal  Itfw  gire 
authority  to  justices  of  peace^  justices  of  assize^  or  oyer 
and  terminer,  to  hear  and  det^mine  an  ofience  against 
the  statutei  without  more,  that  means  1^  indictment, 
and  not  by  information,  bill,  or  plaint.  And  thongh 
there  be  a  special  clause  to  sue  by  bill,  plaint,  tar  in- 
formation, yet  if  one  be  indicted  before  the  justioes  of 
assize,  oyer  and  terminer,  or  of  the  peace,  tbe  indict- 
ment may  be  removed  into  this  court,  and  tried  here^ 
or  may  be  sent  into  tbe  country  to  be  tried  at  nin 
prius  (6).  So  if  a  statute  gives  a  power  of  distress,  and 
that  if  any  question  arise  about  taking  it,  the  same  shall 
be  heard  and^iia%  determined  by  one  or  more  justices 
of  the  peace  (c) ;  or  if  a  statute  directs  an  appeal  to  the 
quarter  sessions,  and  that  such  i^opeal  shall  be  final,  and 
that  no  other  court  shall  interpose  (d),  yet  a  eeriiarari 
lies  in  both  these  cases.  Upon  thehe  principles  Rex  v. 
Hube  was  determined,  and  the  court  said  that  they  did 
not  entertain. any  doubt  upon  this  point. 

Jervis  and  fV.  E.  Taunton  contra,  said,  that  the  prin- 
cipal point  before  the  Court  in  Rex  v.  HfAe^  was  as  to 

(«]  ShojU  ▼.  Tmfhr^  Cn,  J.  1 7S. 

(li)  2d  &  3</  Resohtmst  IV,  Jones,  193. 

(t)  Xex  V.  Plarmixht,  3  Med,  94. 

{d)  Rex  V.  Jit€V€t  iBLIL%zu    %  Bnrr.  1040. 

♦  7  the 
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the  manner  of  levying  the  penalty;  and  though  the  ^i8i6. 
Court  also  held  that  the  indictiaent  waa  properly  re*  _ 
moved  firom  the  quarter  sessions,  it  does  not  appear  that  t^mmst 
they  gave  any  reason  for  iU  And  if  this  Court  may 
withdraw  irom  the  justices  at  sessions,  to  ivhoni  it  is  spe- 
dally  given,  the  trial  of  this  new  offence,  as  well  may 
it  take  cognizance  of  the  offence  ab  originey  and  with* 
draw  it  from  the  sessions  altogether ;  yet  this  would  be 
doing  violence  to  the  language  of  the  statute^  and  over* 
ruling  what  Lord  Mansfield  has  denominated  the  clear- 
est distinction.  For  *<  if,''  says  he,  ^*  a  new  offence  is 
created  by  statute,  and  a  special  jurisdiction  out  of  the 
course  of  the  common  law  is  prescribed,  it  must  be  fol- 
lowed. If  not  strictly  pursued,  all  is  a  nullity  and 
coram  turn  judice.  In  that  case  there  is  no  occasion  to 
oust  the  common  law  courts,  because  not  being  an  of- 
fence at  common  law,  but  punishable  only  sub  moda,  in 
the  particular  manner  described,  they  never  could  have 
jurisdiction."  (a)  Now  that  this  is  a  new  c^ence  created  ^ 
by  the  statute,  and  not  an  otBsaoe  at  common  law,  can- 
not well  be  doubted,  for  it  is  neither  a  riot,  nor  an 
afiray,  being  committed  by  one  person  only;  neither  is 
it  an  assault,  there  being  no  attack  upon  the  person  of 
another :  it  is  therefore  an  offence  ooiy  against  the  sta- 
tute, which  prohibits  the  disturbance  of  such  an  assembly 
as  by  the  statute  is  made  lawful.  It  is  also  plain  that 
the  juriadiction  prescribed  is  out  of  the  course  of  the 
^  common  law,  from  these  considerations,  viz.  that  the 
statute  requires  proof  to  be  made  by  two  witnesses  be- 
fore the  offender  can  be  committed ;  also  that  the  of- 
fender may  be  proceeded  against  by  information  before 

{j)  Cmji^,  524. 

^  two 
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1 8 1 6.        two  jiuticesy  acoordbg  to  the  provisions  of  sect  1 5.9  fi>r 
'  that  section  indndes  all  persons  guilty  of  an  ofience  for 

ogMMst  which  any  penalty  is  imposed,  in  respect  of  which  no 
special  provision  is  made ;  and  there  is  no  appropriation 
of  the  penalty  in  this  case;  also  that  by  the  same  sect, 
all  penalties  may  be  levied  by  distress  ttoder  the  hands 
and  seals  of  two  justices.  Wherefore  in  one  case,  be* 
cause  the  statutes  gave  the  justices  power  to  mitigate  the 
penalties,  this  was  held  suflScient  to  oust  the  superior 
courts  of  jurisdiction,  {a)  And  this  principle  that 
where  an  act  makes  a  new  ofience,  and  prescribes  a  par- 
ticular method  of  proceeding,  the  common  law  method 
is  done  away,  is  as  old  as  the  time  of  Jar.  i.  (6),  and 
has  been  acted  upon  from  that  time  to  the  present  in 
many  subsequent  cases  (c);  which  oases  greatly  out- 
weigh the  resolutions  upod  the  statute  21  Jar.  dted 
cofOrd,  And  S^^fe  v.  Taylor  was  not  like  this  a  ques- 
tion of  jurisdiction,  but  only  of  venue.  As  to  all  the 
,  other  cases  dted  contrdf  the  obvious  answer  to  them  is, 
that  it  does  not  follow  because  the  certiorari  is  not  taken 
away  altogether,  that  it  may  not  be  partially  taken 
away,  that  is,  before  trial. 

Lord  EluenbokoUoh  C.  J.  I  own  that  when  this 
question  was  first  discussed  upon  the  rule  nisi,  I  cer- 
tainly was  struck  swith  the  sentence  in  the  act  of  parlia- 
ment, which  enacts  that  the  ofiender  upon  conviction  of 
the  said  qffence  at  the  'general  or  quarter  sessions  shall 
sifffer  the  penalty  ^40^^  so  as  to  regard  it  as  somewhat 
in  the  nature  of  a  condition  precedent,  that  there  should 

(a)  Cate^  ▼.  Xmxhtt  3  T»X,  44a.  (3)  CastU'a  cmc,  Cn.  J.  644- 

(c)  Xtjc  Ti  fVright^  X  Bvn*  543.    jSrjr  ▼.  XoHhsm,  %  Burr,  799. 

be 
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be  a  oonvietiea  tt  Uie  sMvioDfl  in  order  to  induce  »fol-»  i6i6. 
ISBknxt.  Bat  aftar  oomidoring  the  dediion  in  IZbv  t*  ^""^ 
I&be^  irkeh^  •  diffinnnt  doctrine  was  nudntiiatd^  eadi  Jf^. 
^00  adverting  to  dte  fnk  laid  ddwn  by  Lold  Man^iM 
in  Hmik^  lr*  ^00^  diat  wlicre  an  inferior  coortt 
«steUiihad  AoQording  to  the  conrae  of  the  tomnon  lair^ 
is  pmoibcd  for  the  trial  ofa  new  oAno^  it  triaa  th^ 
tiftnce  at  aeoounon  law  oourt^  sobjtet  to  all  the  cooiOi: 
queno^s  of  common  law  proteadingii  ao  that  thi$  oonrt 
ia»  ia  it  werei  in  privity  with  the  inferior  c^ur^  and  jmay 
temove  the  procaadingi  by  oertmarii  I  cannot  but 
think  tfant  a  laigcf  rele  ia  to  beap|)li^  to  thii  caie  than 
whit  at  fint  struck  my  mind  upon  reading  the  sentence 
In  the  act  of  parliament!  This  jnile  will  by  no  means 
intcrfefo  with  any  of  those  eases  in  which  a  newofence 
is  created  by  act  of  parliament»  and  atribonal  ov^of  the 
coiirse  of  the  common  law  is  oppbinted  to  visit  it;  ftr 
Uiis  is  not  the  case  bare ;  since  the  court  of  ^partar 
sessions  piroceeds  according  to  the  comsKmlaw^ and  the 
statute  does  not  require  two  witne^ws  to  prove  the  o& 
fence  at  the  trial,  but  only  to  warrant  the  justice  in 
binding  ov^r  or  committing  the  offender  for  trial.  In 
^U  these  cases  the  jurisdiction  of  this. court  is  not  taken 
away  unless  there  be  express  words  tb'^take  it  away.  lit 
conformity  with  the  rule^  as  it  is  expounded  by  Lord 
Man^dd  in  Harllejf  v.  Hooker^  and  with  the  decision 
oiBexv.Hubef  which  is  a  decision  in  point,  I  think 
this  certiorari  was  well  issued*     '  ^ 

Le  Blanc  J.  Unless  the  def^dailt  cduld  succeed 
in  shewing  that  if  the  proceedings  had  been  before  the 
tiuarter  sessions  thqr  could  not  have  been  sustained^ 
the  argument,  as  it  seems  to  me,  is  at  Qtdif  because 

Vol.  IV.  Mm  '"'  i^ 
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iBrtf»        if  an  iodiotment  lies  to  the  quarter  mssiods,  it  follows 
,„.    „     •     from  the  rule  laid  down  in  HarAev  v.  Hooker^  and 

T»ic  Kino  ^ 

dgmm  acted  upon  in  Be*  ▼•  Hube  on  an  occasion  not  distA- 
guiflhable  from  the  present,  that  the  certiorari  is  not 
taken  away.  For  admitting  this  to  be  a  new  oflfence 
O'eated  by  the  statnte^  still  the  oourt  which  is  prescribed 
to  take  cognisance  of  it  is  a  court  proceeding -acGordiiig 
to  the  course  of  the  common  law ;  wboice  it  follows^ 
Aat  the  cmnmofi  law  consequences  attach  upon  it;  one 
of  whidi  isi  that  the  indictment  may  be  removed  by 
certiorari  into  this  court.  And  this  is  the  known  dis* 
tinction  between  ofinces  made  ccgnisafale  as  this  is, 
and  such  as  are  only  edgniaabie  by  a  jurisdictbn  whidi 
does  not  proceed  aceording  to  the  course  of  the  com- 
mon law.  Now  it  seems  not  to  be  denied,  A^  an  in- 
dictment Hes  in  this  ease  to  the  quarter  sessions,  for 
otherwise  it  must  be  by  summary  iHt)ceeding;  there^ 
fore,  as  it  seems  to  me^  it  follows  that  this  indictment 
vmight  be  removed. 

Per  Cwiamy  Rule  discharged. 

The  defendant  was  brought  up  on  a  subsequent  day, 
and  judgment  given  against  him  for  40/.  penalty,  and 
he  was  committed  until  the  fine  should  be  paid. 
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The  King  against  Johnson,  iveinesday, 

Jan.  3i«. 

TNDICTMENT  against  the  defendant  as  trcMurer  The  costs  of  a 

of  the  county  of  Lancaster  for  re&sing  to  obey  an  tSS'*" 

order  made  by  the  justices  of  the  borough  of  Livcrpooly  ^^/'fo,  ff^' 

at  their  ireneral  quarter  sessions  for  the  said  borouiEh:  lony  committed 

^  ^^        within  the  bo- 

«ad  the  indictment  alleged  that  the  justices  duly  made  rough,  may  be 

the  order,  and  set  forth  the  samei  viz.  <<  That  the  said  coun  to  be  ^ 

treasurer  do  pay  to  TV.  S.  H.  61.  w,  xoi,  which  i»  ^^^er  o'f  the 

considered  by  the  court  to  be  reasonable^  and  not  exceed-  ~"Ji!^|hit^' 

inff  the  expences  which  it  appears  the  said  fV.  S.  H.  has  <^ugh  ciLiver^ 

^  '^  «^^  pool  not  having 

been  bona  fide  put  to  in  carrying  on  a  prosecution  ciclaUvejutis- 

^     *-»    *.  /•  1  .1  ■  .  1    diction,  nor  any , 

against  A.  H.  for  a  felony  comnutted  upon  the  said  treatorcr  like  a 

tr.  &  H.  within  the  ^aid  borough."  Tc^VorTny 

Siiraed  «  JV.  Staiham^  clerk  of  the  peace  in  and  for  ^^^  i"  thena- 

o  »  •  r  tureofacounty 

the  said  borough."  «tc.  hut  con- 

,  tributing  as  a 

And   the  indictment  averred   that  the  order  was  part  of  the 
made  out  by  the  clerk  of  the  peace  for  the  said  borough,  connty  rate. 
he  being  directed  by  the  said  court  to  make  it  out  ac- 
cording to  the  statute,  of  which  order  the  defendant 
had  sight  and  was  required  by  the  prosecutor  to  pay. 
And  it  fiirther  averred  that  long  before  and  at  the  time 
of  making  the  said  order,  and  from  thence  hitherto,  the    ' 
town  o£  Liverpool  hath  been  and  still  is  a  town  corpo- 
rate, and  that  the  inhabitants  of  the  said  town  were 
during  all  the  time  aforesaid,  and  have  been,  and  still 
are,  contributory  to  the  county  rates  raised  jn  and  for 
and  within  the  county  oi  Lancaster^  &c.,  and  concluded 
that  the  defendant  refused  to  pay,  &c,,  o^inst  the  form 
of  the  statute,  &c.     2d  Count,  omitting  the  averment 
that  the  order  was  made  out  by  the  derk.  of  the  peace, 
&c     Plea,  not  guilty.    At  the  trial  before  Bat^  J.  at 
Mm  2  the 
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iSitf*        tlie  last  Lancathire  assizes,  there  was  a  verdict  for  tfir 
"'  erown,  subject  to  the  opinion  of  the  Court  upon  the 

^^si         foUowuigcase: 
J*""**"'  The  defendant  is  treasurer  of  the  county  kX  Lancas-^ 

ier^  and  the  joaticia  at  tbtir  general  quarter  sesaions  for 
the  borough  c(  Liverpool,  upoft  prayer  of  the  prosecu- 
tor, directed  the  order  set  forth  in  the  indictment  to  be 
made  out  by  Siatkamf  which  was  aeoor^gly  made  out 
by  him,   and  the  defendant  afterwards  had  ^ht  of 
it,  and  was  requested  to  pay  the  prosecutor  the  subi 
mentioned  therein,  but  he  refused  to  obey  the  order* 
St&tkam  was  town  cletk  of  the  borough,  having  been 
appointed  sudi  by  the  common  council  in  1 8 14,  under 
the  author!^  of  a  charter  of  7  IT.  3.,  which  is  the 
governing  charter  of  the  borough;  and  by  the  resohi* 
tions  of  the  common  council  at  the  thne  of  his  appoint- 
ment, it  was  declared  (amongst  other  things)  that  bi» 
duty  should  be  to  act  as  clerk  of  the  peace  of  the  bo- 
rough at  the  several  Kcensmg   and  quarter  sessions. 
Ever  since  his  appointment  he  has  acted  as  such  clerk 
of  the  peace  at  the  several  quarter  sessions  holden  for 
the  borough,  and  he  succeeded  his  fether  in  the  office 
of  town  deik,  who  for  nineteen  years  acted  as  clerk  of 
the  peace  of  the  borough  at  the  several  quarter  sessions 
holden  therein.    The  town  of  Liverpool  is  a  town  cor- 
porate situate  within  the  county  tRLancaUef,  and  before 
the  year  \6^  the  township  cf  Liverpool  was  a  hamlet, 
and  part  cf  the  parish  of  WaUoiuon^the-'HiU,  and  was 
■eparated  frcvn  it  and  made  a  distinct  parish  by  an  act 
of  parliament  in  that  year,  (10  W.  3.)    At  the  time  of 
this  separation  the  pariah  of  Wdton  contributed  to- 
wards the  county  rate  9^.  in  eveiy  rate  of  one  hundred 
pounds,  in  three  divbions,  each  of  the  divisions  paying 
ji^  and  the  township  of  Liverpool  oantribntnig  two* 

t5  thirds, 
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tlurds  otthe  Amount  payable  by  one  of  those  divuuHMi.       iii6. 
u^.  2^.,  whidi  sum  it  has  ever  sinoe  in  like  manner  con-     ^  „ 

The  KiMO 

tributedtothecountyratew(a)  The  parish  and  boroagh.  againsi 
of  Uverpoot  are  co-exlenaiv^  and  the  inhabitants  of  the 
purish  contribute  to  the  county  rate  in  reject  of  their 
property  lying  within  the  parish^  and  the  corpor^ion 
oF  Liverpool  alsa  contribqte  in  respect  of  their  corporate 
estate  lyiog  within  tlie  parish.  There  never  was  any 
separate  rate^.  in  the  nature  of  a  county  rate^  upon  the 
corporation  by  namei  or  upoa  the  township^  made  or 
raised  in  and  for  Uverpoot.  The  corporation  treasures 
always  paid  the  above  rateimtil  the  year  1 8081  when  he 
refueedy  and  since  that  time  it  has  been,  paid  by  the 
parish  <dBcers  oul  of  the  poor's  rate,  the  corporation 
contributing  not  by  name^  but  a^  a  part  of  the  parish 
of  Liverpool^  m  the  same  manner  as  any  other  private 
estate.  The  justices  of  the  borougb  have  not  an  exdui- 
sive  jurisdiction  within  the  borough^  nor  have,  they,  or 
those  wha  made  this  order^  any  jurisdiettf)n  without  the 
Hmits  of  the  borough  in  the  county  at  larg^  The 
coronevs  acting  in  and  for  the  borough,,  who  are  not 
coroners  for  die  county  at  larger  upon  all  inquests  of 
death  arising  within  the  boBOugJi,.  have*  always  been 
paid  their  feea  out  of  the  county  rate  by  the  county 
'treasiireri  and  the  e^pencea  of  carrying  prisoners,  conw 
mktad  by  the  boroi^  or  county  magistrates  for  offences 
done  witUn  the  town  oiLioerpooly  from,  the-  town  tot 
the  county  gaol,  and  also  to  the  county  house  of  cprreo- 
tioDy  for  trial  at  the  aaciaes  and  county  sessions,  have 
always  been  paid  by.the  county  treaaurer^    The  costs^ 

(4)  It  was  stated,  however,  upon  the  argument,  that  lince  the  new. 
canatf  rate  act,  INapti  was  asaeued  in  the  new  rate  nuidc  nadcf 
lh«t  actt  according  toils  doe  proportion. 

Mm  ^  of 
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f8x($.       of  all  proBecutions  at  the  assizes  at  Lancaster ^  upon 
^  coromitraents  by  the  boroagh  magistrates  to  the  county 

"S  "»*'  ffaol  for  felonies  committed  within  the  town  of  Liverpool^ 
have  always  been  defrayed  by  the  county  at  larger  in. 
pursuance  of  orders  made  for  that  purpose  by  the 
Judges  at  the  assizes  upon  the  county  treasurer,  which 
orders  have  always  been  complied  with.  There  has 
been  immemorially  a  gaol  within  the  borough,  and 
about  1776  a  house  of  correction  was  built  at  the  ex- 
pence  of  the  corporation  and  parish,  out  of  their  estates 
and  funds.  The  expence  of  supporting  the  gaol  has 
been  defrayed  by  an  officer  of  the  corporation,  called  a 
treasurer,  out  of  their  funds,  but  the  expence  of  support- 
ing the  house  of  correction  has  been  defrayed  by  the 
parish  out  of  the  poor  rates  from  the  ume  of  its  erection, 
until  1811,  when  the  parish  discontinued  to  support  the 
same,  and  the  building  has  never  since  been  used  as  a 
house  of  correction,  but  has  been  and  is  now  used  as  a 
lunatic  asylum  for  parish  paupers.  Courts  of  quarter 
sessions  have  been  immemorially  holden  within  the 
borough,  at  which  prisoners  charged  with  petit  larceny, 
and  other  offences,  have  been  tried ;  a  great  majority  of 
which  prisoners  have  upon  conviction  been  committed 
to  the  borough  gad,  and  some  to  the  house  of  correc- 
tion for  the  county  oi Lancaster^  until  1809,  since  which 
time  the  right  to  commit  to  the  said  house  of  correction 
has  been  disputed.  Persons  charged  as  above  have 
also  before  trial  at  the  borough  sessions  been  committed 
to  the  borough  gaol ;  and  the  first  instance  of  any  com- 
mitment firom  the  borough  for  trial  at  the  county  quar- 
ter sessions  was  in  i8i2«  The  ordinary  ei^nces  of 
trials  within  the  borough  were  from  time  to  time  de- 
frayed, in  certain  proportions,  by  the  treasurer  out  of 

the 
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tile  iuTids  of  the  corporation,  and  by  the  parish  officers        }8t6. 
out  of  the  poor  rates.     The  duty  of  the  said  treasurer        — — 
IS   to.  supennteDd  the  management  of  the  estates  ana        t^Mnst 
ftmds  of  the  corporation.     There  are  no  public  bridges      j^uNaojf. 
within  the  borough  which  the  inhabitants  are  liable  to 
repair.  .  The  expenoes  mentioned  in  the  order  were 
reasonable,  and  conformable  to  certain  rules  and  r^u- 
lations  made  by  the  justices  of  the  borough  under  the  - 
proviso  contained  in  stat.  i8  GF.  3.  c.  19.  5. 9. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant  was  bound  to  obey  the  order;  if  he  was, 
the  verdict  to  stand;  if  not,  a  verdict  of  not  guilty  to 
he  entered. 

Thb  case  was  argued  by  J.  Clark  for  the  crown,  and 
J.  William  for  the  defendant.  The  substance  of  the 
argument  was  this.  For  the  crown,  it  was  argued  that 
the  borough  Justices  had  power  to  allow  the  expences 
of  prosecutions  in  the  borough  court  for  fdony  com- 
mitted within  the  borough,  and  that  they  had  well, 
executed  that  power  by  making  the  order  in  question 
upon  the  county  treasurer.  As  to  thdr  power,  the 
Stat.  2$  G.  3.  c.  36.  s.  1 1,  for  the  allowance  of  the  ex-. 
pences  to  the  prosecutor  after  conviction;  27  G.  2.  c.  3. 
s.  3.  for  the  allowance  of  the  same  to  witnesses;  and 
18  G.  3.  c.  19.  5.7.  for  the  allowance  of  the  same  as 
well  after  acquittal  as  conviction,  were  relied  on.  And 
these  statutes  were  all  said  to  be  in  pari  nuOerid  {a\ 
and  were  therefore  to  be  construed  together;  and  thql 
the  language  of  them  was  general,  extending  to  aU 
irourts  in  which  felonies  are  tri^.    And  it  is  remarkable 

M  m  4  ^  that 
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iSitf.       that  s. 9t  pf  tbe  lait  itatuto  empowers  die  justices  in 
^T~        KMiioiis  for  any  toiini  ooiporate  to  Uy  down  and  alter 
niks  ocffieeming  the  allowanee  of  such  expnoes^  wfaidi 
after  being  approred  faj  a  judge  of  asaiKe  are  to  be 
binding  on  all  |iersons;  whenee  this  question  naturally 
arises,  if  the  joatices  fer  a  town  corporate  have  no  power 
to  allow  these  expenoesywhy  are  th^  empowered  to  lay 
dpwn  rules  eonceming  their  allowance,  aad  what  be* 
comes  of  the  enactment  that  these  rules  shall  be  binding 
OR  all  persons?    Then,  if  they  had  the  power,  thl^ 
power  is  well  executed  by  making  an  order  upon  the 
pounty  treasurer;  Ibr  otherwise  all  the  orders  made  by 
the  Judges  at  the  assizes  on  the  county  treasurer,  &r 
payment  of  the  escpences  of  prosecutions  for  felonies 
eommitted  within  th®  borough,  would  not  have  been 
well  made  (a) ;  and  yet  it  appears  that  the  cxpenccs  of 
such  proseeutions  have  always  been  defimyed  by  the 
^unty  in  pursuance  cf  sqeh  oiders.    |f  indeed  this 
were  the  ease  of  a  boroitgh  which  had  a  diitinet  tresr 
surer  in  die  nature  of  a  ooimty  treasurer,  and  raised  its 
own  rate  stmilar  to  a  county  rat^  «nd  had  not  been 
contribatoty  to  the  county  nte^  and  had  an  exdu* 
^iTe  jurisdiction,  this  order  on  ^e  county  treasurer,  it 
may  be  admitted,  yfoxAd  haye  beeq  111(6);  but  the  ccm-s 
traty  of  an  these  fi^is  sMed  to  be  tiie  case;  wherefore 
this  borough  is,  for  this  purpose  at  least,  like  any  odier 
part  of  Ae  county,  neither  could  a  separate  rate  have 
been  assessed  qpon  its  inh^bitBnts.(c)    Theorderther^ 
4bre  ifxs  w^  ma^e  on  the  county  treasurer, 

fgfn  ▼.  fnuftiUff,  MiSt  ^4S9| 

Tor 


IN  THB  Fiprr-sixTH  Yeab  of  OEQRQE  IIL  j2i 

For  the  defendant  it  was  ai^ed,  Ant  the  jurisdiction         i8i6. 
pf  the  borough  justices  wns  copfined  to  the  limits  of  the        '~— 
borough,  and  that  however  laige  the  words  of  the  seve-        4^^ 
ral  statutes  referred  to  might  be>  to  autliorize  the  jnsticen      ^^""•*^*'' 
in  cases  like  the  present  to  allow  the  expences,  th^  could 
noc  do  it  bymakiog  an  order  on  the  ooun^  treasurer, 
whose  office  has  no  rehition  tp  the  borough,  and  is  en-» 
tirdy  independent  of  the  borough  justices,  his  appoint, 
ment  being  solely  with  the  justices  of  the  conntyw  (a) 
The  better  construction  therefore  of  these  statutes  seems. 
to  be^  that  without  confounding  jurisdictions,  they  em* 
power  the  justices  of  the  several  dUtripU  mentioned  in 
them  to  make  orders  upon  th^  reqiective  officers  of 
those  districts,  over  whom  they  have  respectively  a  con» 
ircrf;  as  justices  of  the  coimty  upon  the  county  trea, 
surer,  and  justices  of  lesser  districts  upon  the  olBoen  of 
those  districts.    And  so  iti^peared  to  Lovd  A^ig^^ 
fer  he  held,  upon  th^  construction  of  i8  G« 3^  and  on 
the  other  acts,  that  the  wd^  division^  applied  to  aU 
such  pkces  as  are  mentioned  in  17  G.  a.,  and  conse-r 
qnently  that  an  order  on  the  county  treasui^^  where  it 
oai^t  to  have  been  on  the  treasurer  of  a  borough,  was 
improperly  mad^  and  could  not  be  eixforaed  by  indict* 
ment.    And  in  commenting  on  the  9th  section  18  6. 3. 
he  said)  '<  the  msgtstrates  are  only  to  make  r^ulationa 
respecting  their  particokr  jurisdictions,  for  it  would  be 
h%^y  unreasonable  that  the  justices  of  a  particular 
town  or  financhise  should  make  orders  to  r^ulate  the 
conduct  of  the  offioen  of  the  county  at  Imge^  over  whom 
in  general  th^y  have  no  jurisdictfam  whatever/'  {b)     1% 
is  observable  also  on  the  7th  aectioii  of  die  «uae  ae^ 

(ff)  1%  G.  a.  f.  99.  s.  6.  (J)  6  r.  i?.  44t-  Xfx  T.  Myns. 

thut 
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i8i6.        that  the  treasurer  who  is  required  to  pay,  is  to  be  allowed 
^  the  same  in  bis  accounts;  but  if  the  defendant  is  bound 

ggaimi  by  this  order  to  pay,  how  can  be  be  sure  that  it  will  be 
allowed  him  in  his  accounts;  for  his  accounts  must  be 
allowed  by  the  county  justices  (a),  who  are  not  bound 
to  allow  a  payment  made  to  the  order  of  borough  jus- 
tices, not  being  themselves  privy  to  the  order  (b);  for 
to  hold  that  they  woiild.be  bound  to  allow  it^  is  to  sup- 
pose that  the  legislature  intended  to  authorize  boronj^ 
justices  by  tlieir  order  to  control  the  discretion  of  the 
county  justices.  The  legislature  has  not  so  said,  nor  is 
it  likely  that  it  so  intended;  but  if  it  did,  the  answer  is, 
quod  vobiU  nan  dixit. 

Lord  ExxENBOBOUGH  C.  J.  The  question  is,  whe- 
ther the  justices  of  the  borough  of  Liverpool  being 
justices  who  have  jurisdiction  to  try  grand  and  petit  Isr- 
ceny  committed  within  the  borough,  had  power  under 
the  statutes  that  have  been  referred  to,  to  mskean 
order,  compulsory  on  the  treasurer  of  the  county,  ix 
payment  .of  the  earpences  of  a  prosecution  instituted  be- 
fore them  at  thdr  quarter  sessions.  Prior  to  the  I5tb 
of  Geo.  the  2d  I  do  not  find  that  any  provision  wss 
made  for  defraying  the  expences  of  prosecutions  for 
felony.  On  the  contrary,  the  legislature  by  the  statute 
which  passed  in  that  year,  recite  that  many  persons 
were  deterred  from  prosecuting  persons  guiky  of  felony 
on  account  of  the  eacpence  attending  such  proseoutiou, 
which  was  a  cause  and  encouragement  of  thefis  and 
robberies ;  and  in  order  to  encourage  the  bringing  of- 
fenders to  justice,  the  statute  provides  a  iiind  in  sU  esses 

[d)  i»  G.  a.  f.  29.  J.  7.  {h)  IHi,  J.  6. 
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of  felony  for  defraying  these  expences;  for  it  enacts,        1816: 
**  that  it  shall  be  in  the  power  of  the  Court  before       — — 
iRrhoni  any  person  has  been  tried  and  convicted  to  order        t^ainat 
the  treasurer  of  the  countj  in  which  the  offence  shall      j^^^^^^' 
have  been  committed  to  pay  to  the  prosecutor  such  sum 
of  money  as  to  the  Court  shall  seem  reasonable.**    The 
Court  before  whom  any  person  has  been  tried,  must 
mean  any  Court  before  whom  a  person  may  lawfully  be 
tried ;  for  the  words  are  general,  and  the  remedy  was 
intended  to  be  co-extensive  with  the  power  of  trial,  and 
therefore  the  statute  may  be  read  as  if  it  was  written 
atuf  Court*    Thus  as  the  matter  stood  upon  this  statute, 
it  was  ip  the  power  of  any  Court  to  make  an  order  on 
the  treasurer  of  the  county,  to  pay  the  expences  of  a 
prosecution  for  felony.    The  word  jiiace  does  not  occur 
in  this  act^  it  occurs  in  the  7,^  G.  2.    And  thus  the 
>  justices  of  the  borough  court  oi  Liverpool  had  a  power 
to  order  the  payment  of  such  sum  as  they  should  think 
reasonable  for  these  expences.    This  order  the  clerk  of 
assize,  or  clerk  of  the  peace,  is  directed  to  make  out; 
whence  it  seems  to  follow,  thai  the  power  is  restnuned 
to  such  courts  as  have  a  clerk  of  a88i2e^  or  derk  of  the 
peace*    Therefore  now  it  stands,  that  any  court  hav- 
ing a  clerk  of  assise  or  clerk  of  the  peace  might  order 
the  treasurer  of  the  county  to  pay  to  the  prosecutor  his 
reasonable  e^tpences.    It  is  said  that  this  will  operate  as 
a  hardship  in  some  cases  upon  the  county,  but  surdy 
this  was  a  matter  for  the  legislature  to  consider;  and 
they  have  pronounced  in  eflect  that  any  court  before 
whom  a  person  is  thus  tried  and  convicted  shall  have 
this  power*    They  have  provided  a  general  fond,  and 
used  competent  words  to  enaUe  any  court  to  draw  from 
it.    But  It  occurred  to  the  legislatttre  that  there  might 

be 
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iSid.        be  certain  couru  wher%  iaitead  of  ordering  the  county 

ThTie^^     treasurer,  it  would. be  proper  tbut  they  AoM  make 

.^mnsi        the  order  upon  the  treasurer  of  some  particular  plaoi^ 

which  had  a  treasurer  of  its  own,  and  a  iiind  peculiar  to 


1 


I  tsel^  raised  in  the  nature  o(  and  by  the  same  mesDs  as, 
a  county  rate»    Therefore  in  such  cases  the  l^g^slataie 
provides  in  the  subsequent  ad^  27  G.  2«  that  the  order 
shall  be  on  the  treasurer  of  the  county  or  pkce.    But 
this  word  will  be  found  not  to  apply  to  the  borough  of 
Liverpool;  because  though  it  has  an  officer,  called  a 
treasurer,  yet  he  is  not  a  treasurer  properly  so  called; 
for  he  has  not  the  administration  of  any  public  food% 
but  only  of  the  private  fiinds  of  the  corporation,  and 
may  rather  be  called  a  steward  than  a  public  treaaurer. 
Nor  is  any  rate  made  within  this  phce  in  the  nature  of 
a  ocyunty  rate»    The  httt  statute^  18  Q,  3.,  we  find,  re- 
lates to  cases  aa  well  where  the  person  has  been  tried 
and  acquitted,  as  where  he  has  been  convieted,  and  also 
to  cases  iriiere  persons  shall  appear  on  xee^gniasnce  or 
sniffena  to  give  evidence,  whether  any  biD  beprsfefred 
or  not;  and  thisenacto  that  the  Court  nMgr  order  the 
expcncestobemadeoutby  thederkofaasiac^  or  clerk 
pf  the  peace,  and  that  the  trsasnrar  of  the  counfyi 
riding,  or  division  shall  pay  the  same.    I  i^^ree  diat  by 
the  four  interpretation  of  this  danae,  it  must  be  constmsd 
the  same  as  if  the  word  plaee  were  inoorpomted  ia  it» 
But  taking  it  eo^  here  1^^  I  ask,  is  there  muj  trss^ 
surer  for  this  pboe?    It  ia  not  prsteadsd  that  thare  if 
a  treasurer  ^futdem  gemris  with  the  iieaiMiei  of  the 
county,  nor  that  it  has  any  fond  in  the  aatnie  of  e 
county  rate.    The  9th  section  haa  bean  pressed  upon 
our  notion  whidi  provides  that  the  joslioea  in  and  fiar 
liny  coun^ff  xidin|^  divialeD^  cityt  tewn  corpom^  ftan* 

chiBC^ 
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ckdaio,  w  hbehjf  in  quarter  setdontt  may  lay  down  or        ^gttf. 
alteryfioBi  tlmo  totine^  sndi  mles  a&d  regulations  as  to       * 
n»y  oosts  thereafter  to  be  allowed  to  any  person  by  vir-        ^gigH 
toe  of  dial  aet,  which  rules  and  rsgnlationsy  having  re- ,     !<'""><"'• 
oeii^  ihe  approbation  of  one  or  more  of  the  Judges  of 
asa!^^  for  the  oounty  wherein  they  shall  have  been  made, 
shall  be  binding  on  all  persons.    It  is  contended  that  the 
le^dature  would  hardly  have  appointed  any  persons  to 
flMke  regulations  unless  they  were  to  have  the  power  to 
€tifiirse  them)  and  there  was  some  mie  to  pay.    Thele« 
giaiatttre  undoubtedly  may  appoint  any  description  of 
peteotts  to  m^kb  regulations^  and  they  have  among 
others  appointed  the  justices  of  towns  corporate.  These 
are  dierefere  the  qE>eeial  appointees  of  the  legisktnre  to 
snake  eudi  regulations.    Perhaps  then  no  such  argu« 
ment  or  inference  can  be  drawn  from  this  dtfuse.    But 
^  appears  to  me  that  under  die  posidve  words  of  the 
acty  diis  being  a  ooiirt  which  had  power  to  try  grand 
and  pedt  larceny,  and  other  iblonies,  the  justices  were 
by  die  25di  of  6.  2.  competent  to  make  an  order  on 
die  treasurer  of  the  county,  in  respect  of  these  expencesj 
smd  Boeh  order  having-been  made  and  diaobeyed,  tfab 
hidlctment  is  maintainable,  (a) 

Le  Bla^  J.  Hiis  being  an  indictment  against  the 
defendant  as  treasurer  of  the  county  tX  Luncaster^  tot 
disobedienoe  to  an  order,  directed  by  a  Court  composed 
ef  the  jtistioes  of  the  borough  ijS  Liverpool,  fer  payment 

(«)  Aeellier  ebfcctiM  wtt  ttfeea  spoil  dw  trfsmetttt  UiM  Ui<  ludki^ 
ment  was  ill  for  wint  of  any  arenncnt  that  the  order  aet  forth  in  the 
Indictment  was  conformable  to  the  rules  and  regulations  made  by  the 
boroagbjaaisci;  mi  mn^iksmitt  for  Um  iadidflwan  vf^n  thst  the 
order  wa«  Mj  insdf  • 

of 
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i8i6.  of  ft  sum  of  mooey  for  the  ezpeuces  of  a  protecatioa 
""^""^  triad  before  them,  it  becoittes  material  to  Inquire  whe- 
^uaa  ther  the  defendant  was  boond  to  obey  it;  and  dw 
joHN»oM.  JQqiijjy  involves  the  question  whether  the  order  was  one 
which  the  justices  had  authority  to  make.  The  fiuts 
which  are  stated  in  the  case^.  when  compared  with  the 
several  ac&  of  parliament,  do  in  my  judgment  pat  an 
end  to  the  question.  For  the  case  states  that  the 
justices  of  the  borough  of  Liverpool  have  a  jurisdiction 
widiin  the  borough*  but  not  an  exclusive  jurisdicdoa. 
This  borough  is  not  a  county  of  itadf^  it  has  no  trea- 
surer, as  it  respects  any  thing  in  the  nature  of  a  county 
rate;  for  though  it  is  stated  that  there  is  an  officer  of 
the  corporation  called  a  treasurer,  I  think  this  circum- 
stance may  be  laid  out  of  the  case ;  because  he  is  not  a 
ireasurer  within  the  view  of  these  acts  of  parliament. 
The  case  also  states  that  the  borough  of  Liverpool  is  a 
part  of  the  county  oi  Lancaster;  that  it  is  ccmtributory 
to  the  county  rate  in  the  same  manner  as  any  other  psrt 
of  the  county.  The  question  upon  these  (acts  is,  whe- 
ther the  justices  of  the  borough  in  sessions  have  or  have 
not  a  jurisdiction  to  make  such  on  order  as  the  present 
The  determination  of  this  question  most  depend  upon 
the  construction  of  the  several  acts  of  parliament 
that  have  been  referred  to.  All  these  acts  seem  to 
have  been  passed  by  the  Icgishiturc  at  different  timeS) 
for  the  purpose  of  carrying  into  effect  one  object; 
which  is  recited  in  the  preamble  of  the  clause  in  the 
first  act  That  clause  recites  the  inconvenience  to  be 
this,  that  numy  persons  are  deterred  from  prosecuting 
persons  guilty  of  felony  on  account  of  the  expence  at- 
tending the  prosecution,  which  i»  a  great  cause  and  en« 
couragement  of  thefts  and  robberies ;  and  its  object  was 

II  to 
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to  provide  the  means  of  defraying  these  expenoes  with-        iSi6. 
out  throwing  the  burthen  of  them  on  the  prosectitof)  in 
cases  in  which  it  should  seem  to  the  JCourt  that  it  would      _  agaimt 
be  inconvenient  that  such  burthen  should  be  thrown 
upon  him.     Therefore  the  act  directs  that  it  shall  be 
in  the  power  of  the  Court  before  whom  any  person  has 
been  tried  and  convicted  of  grand  or  petit  larceny  or 
other  felony,  at  the  prayer  of  the  prosecutor,  and  in 
consideration  of  his  circumstance^  to  <Nrder  the  trea- 
«urer  of  the  county  in  which  the  ofl&nce  shall  have  been 
committed,  to  pay  to  such  prosecutor  such  sum  as  shall 
appear  to  the  Court  reasonable  for  his  ^cpences.     The 
subsequent  statutes  are  made  in  pari  materids  axid  the 
first  of  them  says,  "  treasurer  of  the  county  or  place," 
and  the  last,  ^'  treasurer  of  the  county,  riding,  or  di- 
vision/'    Therefore  these  acts  being  in  pari  materid,  it 
may  be  taken  as  if  all  constituted  but  one  enactment 
containing  these  several  expressions ;  tor  the  object  of 
them  all  was  to  allow  the  prosecutor  his  reasonable  ex* 
pences  in  all  cases,  wherever  the  Court  should  think  he 
ought  to  have  them.     And  I  am  unable  to  collect  that 
they  were  intended  to  exclude  any  description  of  prose- 
cution in  any  court  for  grand  or  petit  larceny  or  other 
felony.    The  Court  then  have  only  to  see  that  tlie  ex- 
pressions used  in  the  several  acts  are  sufficient  to  carry 
the  ayowed  intention  of  the   legislature  into  effect 
Hie  argument  for  the  defendant  is  this,  that  the  legisla- 
ture intended  only  to  authorize  such  courts  in  which 
county  justices  have  power  to  make  the  order;  but  where 
that  is  not  the  case,  that  the  justices  should  not  have 
power  to  order  any  expences  at  all,  or  at  least  that  they 
should  hare  power  only  to  make  an  order  upon  the 
officer  appointed  to  act  within  their  own  jurisdiction. 
•  Now 
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1 8 16.  ^ow  the  statute  (a)  in  the  fint  place  prondes  for  Hus^ 
— — -  where  the  jiistioes  hate  a  liinttedjariadictioii^  and  where 
alaiust  ^^  ^^^^  ^^  &  treasttTer  of  dieir  dwn,  and  iiiiids  in  the 
joBMsoN.  Qntm-e  of  a  county  rate^  And  in  that  case  it  has  been 
properly  determine  that  the  order  must  be  on  the  trea^ 
siirer  of  the  district  (6)  But  does  this  place  coostitute 
a  jurisdiction  of  thilt  description ;  ol^  does  it  not  remain 
in  the  situation  of  the  rest  of  the  cdunty,  contriboting 
to  the  couiHy  rate,  and  having  iio  funds  of  its  own  in 
the  niltniie  of  a  county  rate,  nor  any  treasurer  to  whom 
such  an  order  can'properly  be  directed  ?  For  I  take  it 
that  the  construction  of  the  words  <*  treasurer  rfthe 
tounty^  ridings  dititim^  oTT^ace^  must  be  confined  to 
such  separate  counties,  ridings,  divisions,  or  places,  as 
have  a  separate  fiiiid  in  the  nattire  of  a  county  rate,  and 
a  separate  treasurer  for  that  purpose.  If  it  has  not 
either,  but  is  contributory  to  the  county  rate,  it  is  still 
a  part  of  the  coutit^r  at  large.  It  is  argued  that  as  die 
county  treasurer  is  not  appoilited  by  the  borough  jos^ 
tices,  he  is  not  bound  to  obey  their  order;  but  the 
answer  to  this  is,  that  it  does  not  depend  on  the  mannet 
of  his  appointment!  whetlfet'  he  is  bound  to  obqrdie 
order  or  not;  because  this  must  depend  on  the  act  of 
parliament  And  therefore  he  is  bound  to  obey  the 
order  of  a  judge  of  Ussise  who  has  nothing  to  do  with 
his  appointment)  or  his  accounts)  because  the  act  80 
directs.  So  it  may  be  in  other  cases.  The&inthia 
ease  we  find  that  the.  Court  which  directed  the  order 
had  authority  to  try  grand  and  petit  larceny  and  other 
oflRHioesi  and  that  the  person  who  made  out  the  order 
Was  the  town  clerk^  whose  duty  it  is  to  act  as  clerk  of 

-     (a)  flee  18 &^.  c.  194I,  7.  0)  SseiT^xir.  A^i| 4  7*^^l> 

>   tM 
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« 
the  peace  at  the  sessions.    It  is  not  materia]  to  inquiire        i8i6. 

on  the  present  occasion  how  far  the  objection  would  — — - 
have  been  validi  if  the  Court  had  not  had.  an  officer  such  agMnst 
a»  is  mentioned  in  the  statute.  The  statute  says  that  3*'*'^*^^* 
the  Court  shall  make  the  order,  and  that  it  shall  be 
made  out  and  delivered  by  the  clerk  of  assize,  or  clerk 
of  the  peace.  Whenever  a  case  shall  happen  where 
there  shall  be  no  clerk  of  assize,  or  clerk  of  the  peaces 
this  objection  will  arise ;  but  it  does  not  at  present,  as 
the  case  states  that  the  Court  has  a  derk,  whose  duty  it 
Is  to  act  as  clerk  of  the  peace.  It  is  also  stated  that  Li^ 
verpool  is  not  a  county,  riding,  division,  ok*  place,  which 
has  any  separate  rate  in  the  nature  of  a  county  rate, 
or  any  officer  in  the  nature  of  a  county  treasurer.  It 
seems  to  me,  therefore,  that,  consistently  with  th&  lan- 
guage of  the  act  of  parliament,  the  Court  was  fully 
competent  to  direct  this  order. 

Bayley  J.  I  am  entirely  of  the  same  opinion.  This 
offence  was,  if  I  may  so  express  it,  a  county  offi^nce^ 
although  committed  within  the  borough  of  lAvcrpoolf 
and  unless  the  prosecutor  is  entitled  to  be  paid  his  ex- 
pences  in  this  way,  there  are  not  any  other  funds  out 
of  which  they  can  be  defrayed,  and  he  must  bear  this 
burthen  himself.  The  statute  25  G.  2.  does  not  seem 
to  have  had  in  view  any  particular  description  of 
courts;  it  seems  rather  to  have  had  in  view,  that  in  all 
courts  before  whom  any  conviction  for  grand  or  petit 
larceny  or  other  felony  took  place,  the  prosecutor 
should,  under  the  discretion  of  the  Court,  be  entitled 
to  receive  his  expences :  the  worda  of  the  act  are  cer- 
tainly sufficiently  general  to  extend  to  every  court 
which  has  a  clerk  of  assize,  or  clerk  of  the  peace. 
Whether  on  account  of  these  expressions  the  act  does 
Vol.  IY.  N  n  or 
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i8i6«        or  does  not  exclude  sudi  courts  as  have  not  cither  of 
^  ^  those  officersi  it  wfll  be  time  enough  tp  consider  when 

The  KiKo  ^  ^ 

agaimi        that  question  arises ;  for  here  it  does  not,  because  there 

is  an  officer  banging  to  the  court  who  answers  to  die 
<lescrq)tion  of  clerk  of  the  peace.    The  great  difficnitf 
that  has  been  raised  is  on  a' clause  in  the  i8thG.3.  m» 
to  the  laying  down  regulations  concerning  .the  chaiges 
tobeallowed.  Now  it  may  be  material  to  observe  how  the 
law  would  have  stood  in  the  interval  between  the  passng 
of  the  first  and  last  act,  supposing  such  a  case  as  thu  to 
have  hi^pened  during  that  time.    We  find  the  misduef 
is  general,  and  the  language  of  the  act  is  general;  tben 
wliy  is  not  the  act  to  have  a  general  extension.    It  is 
said  that  iite  dause  in  the  x8th  6.  3.  shews  that  the 
act  was  intended  to  be  limited,  and  not  to  authorise  the 
jtistices  of  every  court  to  make  an  order  on  the  trea- 
surer, unless  they  were  competent  to  concur  in  his  fl|H 
polntment,  or  had  a  jurisdiction  co-extensive  with  bis 
duties.     But  it  does  not  seem  to  me  that  the  words  of 
this  dause  shew  any  intention  to  the  effect  of  narrowing 
the  construction  of  general  words  contained  in  this  and 
the  former  acts.    The  clause  provides  that  the  justices 
.    of  the  peace  in  and  for  any  county,  division,  ci^,  tows 
corporate,  &c.  in  quarter  sessions,  shall  lay  down  or 
alter  regulations  concerning  the  costs  to  be  allowed  by 
virtue  of  the  act,  which  regulations,  when  approved  i^ 
one  of  the  Judges  of  assize^  shall  be  binding  on  all  pei^ 
sons.     Ifthisprovidon  had  been  introduced  into  the 
first  act,  it  might  have  been  urged  that  it  would  have 
been  hard  that  the  county  at  large  should  in  aU  cases 
be  bound  by  r^ulations  to  be  made  by  justices  of  a  bo- 
rough or  other  inferior  jurisdictions ;  yet  even  then,  as  it 
is  provided  that  these  regulations  shall  be  submitted  to 
8  a  Judge 
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a  Judge  of  assize  for  his  approbation,  thereby  consti-        18 15. 
tuting  another  tribunal,  I  think  that  no  argument  could      ^  ^ 
have  been  sustained  on  the  hardship  in  this  respect       ^i^mnst 
But  the  natural  consequence  of  holding  a  difierent  con- 
struction in  this  case  would  be^  that  in  all  prosecutions 
for  offences  committed  within  a  borough,   or   other 
limited  districts  which  have  not  an  exclusive  jurisdiction 
of  their  own,  there  could  be  no  allowance  of  the  ex- 
pcaioes;  and  as  it  is  natural  to  suppose  that  prosecutors 
will  always  be  desirous  of  casting  off  the  burthen  of  the 
escpences  from  themselves,  the  consequence  will  be  in 
this  particular  case  that  a  prosecutor  will  rather  lodge 
his  con^laint  before  the  county  justices;  the  result  of 
which  will  be  that  all  offenders  within  the  borough  of 
Liverpool  will  hereafter  be  committed  for  trial  either  to 
the  assizes  or  to  the  county  sessions ;  and  by  these  means 
the  expenoes  of  county  prosecutions  will  be  greatly  en« 
baneed.     I  do  not  say  that  this  consequence  ought  to 
induce  us  to  put  a  difierent  construction  on  the  act,  if 
its  language  were  clear  the  other  way;  but  where  the 
words  are  general,  the  argument  ab  incmwenierUi  is  a 
strong  one  in  favour  of  this  construction.    In  this  case 
I  think  the  county  justices  woidd  not  be  at  liberty  to 
gainsay  the  order  made  by  the  borough  justices. 

Rule  discharged. 
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Tburs^Uyt 
Feh  ist. 


The  King  against  Sutton. 


The  king's  pro-     AN  infennation  filed  by  the  Attorney-General  flsalnst 

CiXSn^  thtt  it 
htd  been  repre- 
sented that  cer. 
tain  outrages 
had  been  com« 
mitted  in  dif- 
ferent part$  of 
certain  coon- 
ties,  and  offer- 
ing a  reward 
for  the  di»eo- 


the  defendant  for  publishing  a  malicious  and  sedi- 
tious libel,  to  which  the  defendant  pleaded  not  guilty, 
was  tried  before  Graham  B.  at  the  last  Nottinghamshire 
assizes.  The  information  alleged,  that  at  divers  and 
very  many  times  before  the  publication  of  the  scandalous, 
malicious,  and  seditious  libel,  8cc.  (to  wit)  in  1811  and 
1 81 2,  divers  and  very  many  acts  of  outrage  had  been 
committed  by  divers  disorderly  and  ill-disposed  persons, 
in  and  in  the  neighbourhood  of  Nottingham^  against 

an  introductory   ^^  property  of  divers  of  his  majesty's  subjects,  and  par- 
averment  in  an  r     r      ^  j      j  j        '  r 

information  for  ticularly  against  the  frame-work  knitted  stocking,  and 
divers  acts  of  frame-work  lace  manufactory,  whereby  the  property  of 
been^^mmitted  many  of  the  subjects  had  in  several  instances  been 
'"s^r*P*«m-  wholly  destroyed,  and  that  divers  of  the  persons  en- 
ble  to  an  act  of  gaged,  and  suspected  to  be  engaged,  in  the  perpetration 
of  such  outrages,  had  been  reputed  to  act  under  the 


prehension  of 
oiTenders,  is 
admitsible  evi- 
dence to  prove 


direction  of  some  supposed  and  unknown  person,  called 
Greneral  Ludd^  and  had  been  commonly  called  Lud- 
diteSf  fltc,  and  that  there  was  war  between  this  country 
and  the  United  States  otAmertca^  and  that  the  defendant. 


citing  the  ex- 
istence of  such 
outrages,  and 
making  provi- 
sion against 
them,  is  admis- 
sible for  the 
same  purpose. 
It  is  not  a 

misdirection,  if  unlawfully  and  maliciously  intending  to  excite  discon- 

the  Judge  refer 

the  jury  to 

their  own  knowledge  of  any  pirttcalar  facts  which  have  been  proved,  is  matter  of  illoa- 

trationonly,  and  not  as  matter  of  eTidencc. 

An  introductory  averment  that  outrages  had  been  committed  humi  in  the  nagHmr- 
bood  of  N;  is  divisible;  so  that  it  need  not  be  proved  that  they  were  committed 
in  both  places;  and  fourteen  or  fifteen  miles  from  JV.  may  be  considered  in  the 
neighbourhood. 

An  introductory  averment  that  rhc  persons  engaged  in  such  outrages  had  been  re- 
puted to  act  under  the  direction  of  some  supfosed  and  unhmfn ptnon^ctWtA^  ftc.  does  not 
necessarily  import  that  the  person  is  an  eaisUng  person,  but  proof  that  he  wai  a  fictitious 
per!>on,  set  up  for  the  purpose,  is  mfiicient. 

tent 
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^ent  and  disaffection  in  the  minds  of  the  subjects  of  the  1816, 
king,  against  the  king  and  bis  government,  and  to  bring  The  Kino 
the  government  of  the  king  into  public  hatred  and  con-  Z^^!'!^ 
tempt,  and  to  excite  persons  to  break  the  peace,  and  to 
commit  acts  of  violence  and  outrage,  unlawfully,  mali- 
ciously, and  seditiously  printed  and  published  the  scan- 
dalous and  seditious  libel,  which  it  set  forth,  and  which 
was  in  the  form  of  a  letter  from  General  Ludd  to  the 
editor  of  the  NoUingham  Review^  contrasting  the  conduct 
of  his  son  Nedy  then  serving  (as  the  letter  stated)  in  his 
majesty's  forces  under  a  commission  to  exercise  his 
prowess  against  \\ie  Americans^  with  the  conduct  of  him- 
self and  his  family  in  their  united  efforts  in  breaking 
frames,  that  while  these  were  commented  on  with  seve-* 
rity,  the  scales  were  turned,  and  their  enemies  converted 
into  friends,  and  sung  a  new  tune  to  an  old  song,  and 
the  deeds  of  his  son  were  trumpeted  forth  in  every  loyal 
paper,  and  bis  son  was  not  now  confined  to  the  break-  '^ 

ing  a  few  frames,  having  the  sanction  of  government, 
&c.,  and  it  concluded, — <<  though  by  the  bye  I  am  of 
opinion  that  all  which  I  and  my  son  have  done  in  Not-^ 
tingham  and  the  neighbourhood,  is  not  half  so  bad  aa 
what  my  son  has  done  in  America,  but  then  you  know  ' 

he  has  supreme  orders  from  indisputable  authority  for 
his  operations  in  America^  and  that  makes  all  the  differ^ 
enoe.'*     Signed  Qen.  Ludd* 

And  in  order  to  prove  the  introductory  allegation 
as  to  the  acts  of  outrage^  the  king's  proclamation, 
dated  i8th  Dec.  181 1,  and  the  preambles  to  two  acts 
of  parliament,  were  offered  in  evidence*  The  pro- 
clamation recited  that  it  had  been  represented  to  the 
Prince  Regent  that  a  considerable  number  of  persons, 
diiefly  composed  of  persons  employed  in  the  stockmg 
N  n  3  raanu-^ 
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i8i5«        mann&ctories,  had  for  some  time  past  assembled  to* 
-        gether  in  a  riotous  and  tumultuous  manner,  in  the  town 

i^mna  and  county  of  the  town  of  Nottingham,  and  likewise  in 
several  parts  of  the  counties  of  Nottingham^  Derhf^  and 
Leicester^  for  the  purpose  of  compelling  their  employers 
to  comply  with  certain  regulations  prescribed  by  them- 
selves with  respect  to  work  and  the  wages  to  be  paid  for 
the  same,  and  had  had  recourse  to  measures  of  force  and 
violence,  and  had  actually  committed  various  acts  of 
outrage  in  different  parts  of  the  counties  above  ma>- 
tioned,  whereby  the  property  of  many  of  the  subjects 
had  in  several  instances  been  wholly  destroyed,  and 
their  lives  and  properties  were  still  greatly  endangered; 
and  the  proclamation  went  on  to  ofier  a  reward  for 
the  discovery  and  apprehension  of  persons  concerned  in 
such  proceedings.  The  preamble  to  the  first  act, 
52  G.  3*  c.  i6.  recited,  <^  that  the  provisions  of  the 
28  6.  3.  for  the  better  protecting  stocking  firames,  &c^ 
and  for  the  punishment  of  persons  destroying  or  injur- 
ing such  stocking  frames,  &c.  had  been  found  ineflfec- 
tual,  and  that  such  outrages  had  for  some  time  past  been 
carried  on  to  an  alarming  extent^  The  preamble  to 
the  second  act,  52  G.  3.  c.  1 7.  recited,  <<  that  consider- 
able numbers  of  disorderly  persons  had  for  some  time 
past  assembled  themselves  together  on  difierent  oocar 
sions  in  a  riotous  and  tumultuous  manner,  in  several 
partsof  the  county  of  >ro//f;;t^Aa9?i,  and  in  the  town  and 
county  of  the  town  of  Nottingham^  and  in  the  adjoining 
counties,  and  had  had  recourse  to  measures  of  force  and 
violence^  and  had  actually  committed  various  acts  of 
outrage  in  different  parts  of  the  said  counties,  whereby 
tiie  property  of  many  of  his  majesty's  subjects  had  id 
several  instances  been  wholly  destroy^i  and  their  lives 
and  properties  were  still  endangered.'' 

And 
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And  it  was  olgected  that  these  documents  were  inad-        iti6. 


The  Kino 


missiUe  for  the  purpose  for  which  they  were  o£kred  m 
evidence;  fornon  constat  that  the  acts  of  outrage  recited  in.       ogdiut 

SUTT0H« 

them  did  really  exist,  and  if  they  did  they  wer^  capable  of 
other  proof.  The  learned  Judge  admitted  th.e  first  as  beings 
an  act  of  the  state  founded  upon  the  existence  of  out- 
rages recited  in  it,  and  the  others  as  tending  to  shew 
the  notoriety  of  their  existence.     Evidence  was  also 
given  by  several  witnesses,  one  of  whom  deposed  to  the 
exiatenceof  outrages  in  breaking  frames  in  1811  and 
1 8 1 2,  and  to  his  having  seen  the  naoie  of  General  Ludd 
chalked  on  the  yrM$  of  Nottingham^  and  having  seen 
songs  respecting  him ;  and  that  he  was  present  at  and 
assisted  in  the  apprehension  of  some  of  the  rioters  at. 
Sutton  Ashfieldi  which  is  about  fourteen  or  fifteen  miles 
from  Nottingham^  who  were  running  away  from  a  plaoa* 
near  to  which  he  afterwards  sai^  many  frames  broken^^ 
and  that  he  heard  them  call  themselves  LudditeSf  and 
iqpeak  of  General  Ludd.    Another    witness  spoke  of 
having  in  1 8 1 1  seen  riots  at  Sutton  AsJifield^  and  firamea 
broken  there;  and  a  third  witness  deposed  to-a  traosa&i^ 
tion  on  the  I2tii  of-Februanf  1812,  at  Nottingham^  when 
about  a  dozen  persons  armed  and  disguised  came  into- 
his  fiither's  house^  and  broke  the  frames,  and  that  one 
called  the  other  Ned^  but  he  did  not  hear  them  call 
themselves  Luddites^  nor  that  they  mentioned  the  name 
of  General  Ludd.    Another  witness  also  proved  that  he 
had  heard  General  Ludd  much  talked  o^  and  that  h»    ' 
considered  him  to  be  a  fictitious  person,  set  up  by  the 
persons  who  committed  the  outrages  in  this  neighbours- 
hood,  as  their  supposed  leaden     Upon  this  evidence^: 
and  proof  of  the  publication  of  the  libely  and  the  iniiii*^ 
endos»  it  was  found  against  the  defendant. 

N  n  4  And 
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r8i6.  And  in  the  last  term  it  was  moved  by  Denman  that 

*        there  should  be  a  new  trial;  first,  because  of  the  im- 

against  proper  admission  of  the  evidence  objected  to  at  the  trial. 
For  the  proclamation  does  not  even  state  as  a  fact  that 
outrages  did  exist,  but  only  that  it  was  represented  that 
they  did ;  but  if  it  bad  stated  the  fact,  it  would  make  no 
difierence,  because  it  could  not  be  proof  of  the  trutli  of 
the  fact.  Even  the  certificate  of  the  king  under  his  sign 
manual  of  a  inatter  of  fact  (except  in  one  old  case  in 
Chancery,  Hob.  2 1 3.)  has  been  always  refused,  (a)  And 
it  appears  by  that  old  case  that  it  passed  without  except 
Hon.  Abo  the  preambles  ought  not  to  have  been  re- 
ceived, because  recitals  in  acts  of  parliament  are  not 
evidence  of  facts,  but  only  of  the  opinion  of  the  legisla* 
ture.  For  instance,  if  one  of  these  acts  had  recited  that 
any  particular  house  in  Nottingham  had  been  tumultu- 
ottsly  destroyed,  would  this  be  evidence  that  the  thing 
was  so  ?  As  well  might  it  be  said  that  the  insulting  and 
arresting  the  person  of  the  Bussian  ambassador,  recited 
in  7  Ann.  e.  1 2.,  or  the  stabbing  of  Harhy  by  AnthofOf  de 
Quiscardj  recited  in  9  Ann.  c.  16.,  with  the  circumstances 
attending  each  of  those  transactions,  might  have  been 
proved  by  the  preambles  to  those  acts  of  parliament,  as 
evidence  of  the  facts  against  the  persons  who  were  charged 
with  having  committed  them ;  for  if  these  recitals  be  evi- 
dence for  one  purpose,  they  must  be  so  for  idl.  Next,  it 
waa  objected  that  the  allegation,  that  acts  of  outrage 
were  committed  in  the  neighbourhood  ofNottingham^was 
not  proved,  for  the  place  to  which  the  proof  applies  is 
fourteen  or  fifteen  miles  from  thence,  and  therefore  can- 
not be  fiEurly  said  to  be  in  the  neighbourhood.  Lastly,  it 
was  objected,  that  the  Judge  had  misdirected  the  jur}', 

(•)  Per  IFi//«  C.  J.,  fyUits,  SS^ 

because 
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because  in  the  course  of  his  summing  up,  he  had  stated         1 8t  6. 


ThcKiNQ 


to  them  that  they  were  at  liberty  to  refer  to  their  own 
personal  knowledge,  if  they  saw  any  of  those  acts  com-      -  Mgainst 
mitted*     Which  doctrine,  however  it  may  have  pre-  i 

vailed  in  ancient  times,  has  been  long  exploded,  and  is 
incompatible  with  modem  practice,  (a) 

The    JUomgy-Generaij     Oarie,     Faughan   Seijt., 
MeadeTf  and  Reynolds  now  shewed  cause,  when  it  ap- 
pearing by  the  Judge's  report,  that  he  did  not  refer  the 
jury  to  their  own  personal  knowledge^  as  matter  of 
proof,  for  he  stated  that  he  conceived  there  was  proof 
enough  without  it,  but  only  as  illustrating  that  which  had 
been  given  in  evidence,  the}'  contended  that  here  was 
no  misdirection.     For  is  it  meant  to  be  said  that  a  jury- 
man is  bound  to  reject  all  he  knows,  and  is  not  at 
liberty,  like  other  men,  to  use  his  own  experience,  in 
judging  whether  any  particular  facts  which  have  been 
proved,  are  true?    As  if  a  iact  which  is  perfectly  noto- 
rious be  proved  by  witnesses,  is  not  the  very  notoriety 
one  step  towards  the  conclusion  that  the  witnesses  speak 
true?    And  even  if  the  jury  have  received  improper 
evidence^  as  where  one  of  them,  after  the  withdrawing 
of  the  jury,  oflfered  evidence  to  the  others,  yet  if  the 
Judge  reports  that  the  verdict  is  according  to  the  evi- 
dence^ a  new  trial  shall  not  be  granted.  (6)    And  as  to 
the  admissibility  of  the  evidence,  the  king's  proclamation 
is  an  act  of  state,  of  which  all  ought  to  take  notice  (c) ; 

(tf)  3  JB/.  Com.  374- 

{h)  JGtcben  ▼.  Manwaritig,  cited  Andr,  311.  Bat  as  to  whether  a 
juryman's  offen^g  etridence  to  his  companions  without  being  sworn, 
will  avoid  the  Terdict,  s^e  2 Haie  P,  C,  306.  Sid.  S35»  Goodman  ▼.  Co- 
theringtMU  StjUs,  233,  Btnnet  ▼.  Htrndnd  of  Hertford.  Trufer  Fmi^  ao9> 
JMr  Y.  yentris,    Saik, 405.  Anon,  BulL  N.  P.  3x3. 

(e)  IVfllst,  miliamt^  Ld.  Haym,  283-  pcr  "^rehy  C.  J. 

for 
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i8i6.  for  it  is  a  principle  that  eveiy  thing  which  relate*  to 
-— — ~"  the  king^  as  king  of  this  country,  is  in  it»  nature  public^ 
agciifu  and  therefore  a  gazette  which  contains  any  thing  don^ 
by  the  king,  ia  his  character  of  king,  or  which  has 
passed  through  the  king's  hands,  is  admissible  evidence 
in  a  court  of  law  to  prove  such  thing*  (a)  Thus  the 
journals  of  the  House  of  Lords  were  admitted  to  prove 
the  address  to  the  king,  and  the  king's  answer  to  the 
House,  in  order  to  make  out  an  averment  in  the  indict* 
ment  that  divers  controversies  existed  between  hia  late 
majesty  and  his  allies,  and  the  king  ofS^m$L  (b)  In 
like  manner,  as  every  man  in  England  is,  in  judgment 
of  law,  par^  to  the  making  of  an  act  of  parliament  (c}, 
and  the  preamble  is  a  part  of  the  act  itself^  surely  these 
preambles  were  evidence  to  shew  that  the  enactments 
were  founded  upon  the  mischiefs  recited  in  them.  And 
that  such  mischiefs  did  exist  was  proved  by  the  testimony 
of  eye-witnesses:  as  it  said  indeed,  not  in  the  neigh- 
bourhood of  Nottinghamf  because  they  were  fourteen  or 
fifteen  miles  off;  but  this  is^  in  a  popular  sense,  the 
neighbourhood,  agreeing  with  one  definition  of  thai 
word,  viz.  <<  Those  that  live  within  reach  of  con^ma- 
nication."  (jd) 

Denman  and  PhiUipp$y  contra,  argued  that  it  was 
plain,  that  both  tlie  proclamation  and  preambles  most 
have  been  ofiered  in  proof  .of  the  averments  in  the  in* 
formation,  because  the  averments  are  laid  in  the  veiy 
same  words:  and  though  these  documents  might  be  evi- 
dence that  the  executive  government  and  the  legisiatare 
acted  upon  certain  representations  made  to  them,  this 

{a)  Hex  T.  S9li9  S  ^'  -«.  445-    Per  Muiler  J 

{h)  XexY.FrMklhtgSi.Tr.  359.  (r)  i£LCm,iZS' 

(d)  j0bnm*slHa. 

by 


SaTTON. 
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by  no  means  proves  what  the  information  alleges,  that         j8i6» 
the  fiK:ts  represented  were  tme,  bat  only  that  the  ffovem-        

,  ,      .  1  ,.  1  ^       .n    .  The  King 

nient  and  legislature  gave  credit  to  them;  for  if  they  ggainst 
€x>ald  be  carried  &rtber,  they  would  have  greater  weight 
than  judgments,  which  are  not  evidence  of  any  collate^ 
ral  matter.  And  as  to  their  proving  that  the  facts  were 
notorious,  if  by  that  is  meant  a  notoriety  such  as 
esdsts  in  general  rumour,  then  the  jury  ought  not  to 
liave  taken  that  into  their  consideration ;  if  it  be  meant 
that  all  the  world  knew  them,  then  ifoi^iori  they  might 
and  ought  to  have  been  proved.  For  to  assume  that 
the  recital  in  every  act  of  parliament  is  even  primd  facie 
evidence  of  the  fiicts  recited  in  it,  would  lead  to  very 
extensive  consequences,  and  might  sometimes  perhaps 
bring  the  truth  into  ha^uurd;  as  if  the  statute  which 
passed  at  the  dissolution  of  monasteries,  should  be  taken 
as  evidence  of  the  &ct  that  the  abbots  and  priors,  &c 
of  their  own  free  and  voluntary  minds,  and  without  am- 
straint,  &c  surrendered  to  the  kin^  because  the  statute 
so  recites,  (a)  So  the  preamble  to  a  ipodem  statute  (6) 
redtes»  that  MaUa  is  now  in  the  possession  of  his  ma- 
jes^,  when  it  might  have  happened  that  at  that  time  it 
was  in  the  enemy's  possession^  And  it  is  singular  that 
one  of  the  preambles  now  in  question  should  have  re- 
cited that  these  disorders  pervaded  the  county  of  NoU 
tingham  and  the  turning  counties^  so  that  if  this  were 
evidence  it  might  be  adduced  as  proof  that  they  existed 
in  UncotnMref  when  it  is  perfectly  well  known  that  that 
ctmnky  has  been  entirely  free  from  them.  But  it  may 
beask^  what  peculiar  ferae  is  there  in  the  preamble 
of  an  act  of  parliamenttthat  it  should  attract  to  it  verity 

(4)  31  H.  8«  c.  13.  (^)  41  <?'  3  ^«  103. 

in 
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i8i6«        in  every  particular?     It  is  but  matter  of  inducement, 
"■"""'        and  cannot  be  founded  upon  oath,  for  neither  branch  of 

The  Kino  '     ^ 

agaiHsi        the  legislature  can  for  this  purpose  administer  an  oath; 
whereas  all  evidence  ought  to  be  upon  oath ;  and  no 
instance  is  stated  to  warrant  the  admission  of  a  recital 
either  in  an  act  of  parliament  or  proclamation  to  prove 
a  fact  in  issue.    If  indeed  a  mere  act  of  state  is  to  be 
proved,  as  that  addresses  were  presented  to  his  ma- 
jesty (a);  or  a  matter  of  diplomacy,  as  that  the  country 
stood  in  any  particular  situation  with  regard  to  its 
foreign  relations  (A) ;  which  are  the  cases  cited  contra  ; 
these  from  their  nature  can  only  be  proved  by  state  do- 
cuments ;  but  how  does  this  apply  to  facts  like  the  pre- 
sent? And  as  to  the  argument  that  there  is  evidence 
enough  without  these  documents  to  sustain  the  verdict^ 
whatever  may  be  the  rule  as  to  that  in  civil  actions,  there 
is  no  such  rule  in  criminal  cases ;  on  the  contrary,  the 
rule  here  is,  that  if  amidst  evidence  which  was  proper  to 
be  given,  evidence  which  was  inadmissible  was  received, 
inasmuch  as  the  Court  cannot  know  upon  what  part  of 
it  the  verdict  was  founded,  nor  even  that  the  jury  may 
not  have  disbelieved  so  much  of  it  as  was  lawful,  and 
acted  upon  that  which  ought  to  have  been  rgected,  a 
new  trial  shall  go.    Also,  in  addition  to  the  objection 
that  there  is  no  proof  to  sustain  the  allq;ation  that  out* 
rages  were  committed  in  the  neighbourhood  ot  Netting' 
hamj  there  is  this  defect  in  the  proof  of  the  allq^tion 
concerning  those  which  were  committed  in  NoUinghcmh 
that  they  are  not  proved  to  have  been  committed  by 
persons  called  Luddites^  or  that  they  were  acting  under 
a  supposed  and  unknown  person  called  General  ImMs 

(«)  Rtx  T.  Holt,  5  r.  Je.  44  a.  (h)  Rex  t.  Franklin,  9  5/.  Tr-  ajj- 
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for  all  that  is  proved  upon  that  subject  is,  that  General         i8i6* 
Zjudd  was  chalked  on  the  walls ;  but  the  evidence  nem-      STIT' 
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lives  that  any  such  name  was  mentioned  at  the  time,  or  agnmt 
that  any  one  of  the  party  was  called  a  Luddite.  There 
is  nothing  therefore  to  connect  these  persons  with  this 
name,  or  as  acting  under  Goieral  lAdi.  So  the  alle- 
gation concerning  the  person  called  General  Ijudd  is 
disproved ;  for  the  alleging  that  he  was  a  supposed  and 
tmknaam  person,  imports  that  he  was  an  existing  per- 
son; whereas  it  was  proved  that  such  a  person  was 
altogether  fictitious. 

Lord  Ellenborough  C.  J.  If  in  this  case  I  had 
been  able  to  detect  any  particle  of  proof  that  ought  not 
to  have  been  ofiered  to  the  consideration  of  the  jury,  I 
should  have  thought  such  vicious  proof  would  have  cor- 
rupted the  verdict  and  avoided  it.  But  after  the  uti^ost 
attention,  I  am  unable  to  discover  that  there  is  any  vice 
in  any  particle  of  this  evidence.  The  material  objec- 
tion upon  which  the  rule  was  obtained,  was  founded 
upon  a  supposed  misdirection  of  the  learned  Judge  at 
the  trial,  viz.  that  he  had  referred,  in  aid  of  some  defect 
of  evidence,  to  the  personal  knowledge  which  the  jurors 
might  possess,  for  proof  of  the  fact  that  outrages  had 
been  committed  in  Ntatingham;  for  as  to  their  having 
been  also  committed  in  the  neighbourhood  of  Notting- 
ham^ I  do  not  think  that  it  is  material  to  prove  both. 
It  now  appears  however  irom  the  report,  that  the  Judge 
did  not  lay  any  stress  on  the  personal  knowledge  which 
the  jury  might  be  supposed  to  possess  in  order  to  aid 
any  defect  of  evidence.  On  the  contrary,  it  appears 
that  he  considered  the  evidence  as  fully  sufficient  to 
establish  a  verdict  in  favour  of  the  crown ;  only  he  made 

the 
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1816.  the  observation  with  reference  to  what  they  knew,  as  a 
•*"*"  matter  of  illttttradon,  that  it  formed  a  part  of  the  hiatorjr 
against  of  the  oouDty,  that  such  outrages  had  been  committed ; 
as  if  he  had  said»  every  one  must  be  aware  of  what  has 
passed  before  th^  own  eyes,  and  at  their  own  dooirs; 
but  he  did  not  advise  them  to  rely  on  that  as  a  sonroe 
of  information  on  which  they  were  to  found  their  ver- 
dict, bat  only  that  it  might  make  the  proof  more  satis- 
factory to  their  minds,  if  they  knew  what  had  passed, 
because  no  one  can  have  any  reason  to  doubt  what  he 
knows  and  sees.  It  is  conclusive,  I  think,  upon  the  re- 
port, that  the  Judge  di4  not  leave  this  to  the  jury  as 
forming  a  branch  of  evidefnoe  of  itsel£  Next  it  is  ob- 
jected, diat  the  acts  of  parliament  were  not  evidence. 
For  what  purpose,  then,  are  the  Judges  bound  to  take 
judicial  notice  of  public  acts  of  parliament,' but  in  order 
that  they  may  have  a  knowledge  of  them  themselves, 
iittd  communicate  it  to  others  ?  The  Judge  is  bound 
not  only  to  take  judicial  notice  of  their  contents  himsd^ 
but  also  to  state  the  same  to  the  jury ;  for  if  he  is  not  to 
«tate  them,  for  What  purpose  is  he  to  take  notice  of. 
them  ?  According  to  the  argument  for  the  defendant, 
the  Judge  would  be  botind  to  take  notice  of  them,  yet 
would  be  precluded  from  stating  them.  I  do  not  say 
how  &r  this  evidence  was  conclusive;  I  cmly  say  that  it 
was  admissible.  Public  acts  of  pariiament  are  binding 
upon  every  subject,  because  every  subject  is^  in  jud^ait 
of  law,  privy  to  the  making  of  them,  and  therefore  sop* 
posed  to  know  them,  and  formerly  the  usage  was  for 
the  sheriff  to  proclaim  them  at  his  county  otmrt;  and 
yet  what  every  subject  is  supposed  to  know,  and  what 
the  Judge  is  bound  judicially  to  take  notice  o^  it  is  said 
the  jury  cannot  sAveri  to;  for  if  this  evidence  was  in- 
admissible, 
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^admissible,  it  must  be  because  the  jury  could  not  be         i8i6. 
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charged  with  it.    Next,  as  to  the  proclamation,  I  con- 
aider  it  as  an  act  of  state.     The  proclamation  recites,       '  agnUst 
that  it  had  been  represented  to  the  Prince  Regent,  that 
«  number  of  persons  liad  committed  Various  acts  of  out- 
rage in  the  town,  and  in  different  parts  of  the  county 
a(  Nottingham^  &c.;  and  that  the  Prince  Regent  has 
thou^t  it  necessary  to  propound  certain  rewards  for 
-the  discovery  and  conviction  of  the  persons  aoncemed 
•in  such  proceedings.    The  propounding  of  these  re- 
^wards  necessarily  implies  that  such  acts  of  outrage  have 
actually  been  committed,  for  otherwise  it  would  have 
been  nugatory  to  propound  them.     I  do  not  say  that  it 
^as  conclusive  evidence  of  the  fact  that  these  outrages 
^ere  committed;  but  surely  it  was  admissible,  and  like 
•other  acts  of  state  to  be  laid  before  the  jury.     Next,  as 
to  the  proof  of  the  allegation  that  the  persons  commit- 
ting these  outrages  were  denominated  Luddites ^  this 
was  proved  by  eye-witnesses,  and  the  very  name  of 
General  Lndd  on  the  waUs  confirms  the  common  repu« 
tation  that  he  was  the  supposed  head  of  the  persons  act- 
ing under  the  denomination  of  Luddites.     It  is  said,  the 
information  alleges  that  this  was  some  supposed  un- 
Icnown  person,  and  that  it  was  not  proved  that  there 
^was  miy  such  person,  but  on  the  contrary,  that  he  was 
altogether  fictitious;  but  yet  he  was  supposed  to  have 
existence  for  the  purpose  of  carrying  on  these  outrages, 
and  whether  he  existed  as  a  real  or  a  fictitious  person 
can  make  no  difference.     We  read  of  the  fancied  ex- 
istence of  gnomes  and  sylphs,  who  are  imaginary  beings 
created  and  existing  for  the  purpose  of  the  plot  they 
are  to  carry  on,  and  who  for  this  purpose  at  least  must 
be  treated  as  realities.      In  like  manner  this  person 

had 


SVTTON. 


544  CASES  IN  HILARY  TERM 

1816.  had  an  existence,  though  it  was  created,  and  existing 
-^"—  only  in  fiction  for  a  particular  purpose.  Mr.  Hobhouse 
ngnnst  s<ud  that  he  did  not  believe  that  there  was  actually  audi 
a  person,  but  that  he  was  set  up  as  a  person  for  the 
purpose  of  carrying  on  these  outrages.  It  seems  to  me, 
therefore,  that  all  the  allegation^  and  descriptions  are 
made  out  in  proof,  and  that  there  is  not  any  part  of 
this  evidence  to  which  it  can  fairly  be  excepted  that  it 
was  inadmissible.  And  if  this  be  so,  I  do  not  think 
that  on  account  of  an  observation  made  to  the  jury  by 
the  learned  Judge  ex  abundanii  cauteld,  this  verdict 
ought  to  be  disturbed.  The  report  has  cleared  the 
case  of  the  objection  upon  which  the  Court  was  princi- 
pally induced  to  grant  the  rule.  As  it  now  stands,  I  am 
satisfied  that  the  verdict  was  founded  upon  sufficient 
evidence,  and  that  there  has  been  no  misdirection. 

Le  Blanc  J.  This  is  an  application  for  a  new  trisi 
after  conviction  upon  an  information  charging  the  de- 
fendant with  having  published  a  seditious  libel.  The 
application  is  grounded  upon  three  objections ;  first,  on 
account  of  the  admission  of  evidence  which  ought  not 
to  have  been  admitted;  secondly,  because  of  the  want  of 
proof  of  certain  allegations  in  the  information;  sod 
thirdly,  because  the  jury  were  referred  to  certain  know- 
ledge of  their  own  as  matter  of  evidence.  This  rule . 
was  granted  upon  a  ground  which  I  think  cannot  br 
disputed  as  a  rule  of  law,  namely,  that  if  a  verdict  in  s 
criminal  proceeding  like  the  present  passes  upon  evi- 
dence^ somepartsof  which  are  inadmissible  and  other 
parts  admissible,  the  Court  has  not  the  means  of  re- 
ferring the  verdict  to  those  parts  only  which  were 
admissible,  and  it  is  their  habit  in  such  a  case  to  grant 

7  anew 
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a  new  triaL     Therefore  it  becomes  veiy  material  in  this        tSi6» 

case  to  examine  whether  any  evidence  was  received      JTT" 
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which  oiight  not  to  have  been  received ;  and  in  consider-         t^ainu 

ing  this  it  is  in  the  first  place  material  to  advert  to  the 
nature  of  the  libeL  It  is  a  libel  in  the  form  of  a  letter 
from  Greneral  Ludd  to  the  editor  of  the  Nottingham  Re^ 
view,  reflecting  on  the  conduct  of  his  majesty's  govern* 
menty  by  comparing  the  conduct  of  the  military  serving 
in  Amerieoj  with  the  conduct  of  certain  persons  acting  in 
Notiii^haMvaAihe  neighbourhood  under  the  description 
oi  LuddittSf  rqpresenting  that  the  son  of  the  supposed 
writer  who  was  serving  in  his  majesty's  forces  in  Ame^ 
ricoj  was  now  applauded  for  acts  done  by  him  in  that 
country^  similar  to  those  for  which  the  persons  called 
Tatddites  were  condemned  in  this  coimtry.  Such  is  the 
nature  of  this  libeL  The  first  introductory  all^atioa 
isf  that  befiire  the  publishing  of  the  libel,  many  acts  of 
otttnge  had  beoi  committed  by  divers  disorderly  per« 
sons  in,  and  in  the  neighbourhood  of  Nottingham,  by 
the  destruction  of  frames.  JNow  as  to  the  objection  that 
so  nnich  of  this  allegation  as  respects  the  committing  of 
outrages  in  the  neighbourhood  was  not  proved,  a  satis* 
factory  answer  has  already  been  given  to  it,  namely, 
that  it  is  not  necessary.  But  as  to  its  not  being  proved, 
there  was  one  witness  who  proved  the  forcible  attack  by 
an  armed  party  upon  a  dwelling-house  in  the  town  of 
Nottingham,  and  their  breaking  the  frames  tbere^  ^d 
two  other  witnesses  proved  outrages  of  the  same  sort  to 
have  been  committed  in  the  county  of  Nottingham,  at 
about  fifteen  miles  distant  firom  Nottingham.  There- 
fore, if  it  were  necessary  to  prove  both  parts  of  this  alle- 
gation, I  should  think  the  evidence  was  sufficient  The 
next  allegation  is,  that  divers  persons  engaged  in  these 
Vol.  IV.  O  o  outrages 
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i8i6«  ofxtrageB  had  been  reputed  to  act  under  tome  supposed 
,''*'*~  and  unknown  person  called  General  ZtcdSt^  and  bad  been 
^mha  oommojAjcaliedljuddiies.  As  to  which  the  parol  evidence 
proved  that  in  two  instances  the  persons  committiog 
these  outrages  called  themsdves  LuddUeh  and  spoke  of 
General  Utdd^  «id  that  that  name  was  also  chalked  on 
the  walls  of  NolHngham.  Now  this  seems  to  me  suffi- 
cient to  substantiate  the  all^ation,  that  persons  in^ 
committed  the  outrages  called  themselves  LuddUa: 
and  the  name  of  General  Ludd  being  chalked  on  the 
walls  of  Nottin^am  was  also  evidence  c^  the  other  part 
of  the  allegation,  that  they  were  reputed  to  act  under  a 
supposed  leader  of  that  name.  As  to  his  being  an  un- 
known person,  Mn  Hobhome  proved  that  some  persons 
might  suppose  there  was  a  real  person  of  that  nam^ 
but  that  he  considered  him  only  as  a  fictitious  person. 
This  was  certainly  evidence  in  support  of  the  introduo 
tory  allegation,  unless  encountered  by  evidence  on  the 
other  side.  And  that  brings  me  to  another  objection, 
viz.  that  here  evidence  was  received  which  ought  not  to 
have  been  received.  This  evidence  consistis  of  the  king^s 
proclamation,  reciting  that  it  had  been  represented  that 
certain  disturbances  caused  by  persons  employed  in  the 
stocking  manufactories  had  taken  place  in  Nottingham 
and  several  parts  of  the  county,  ind  ofiering  a  reward 
for  the  discovery  and  apprehension  of  oflPenders.  There 
are  likewise  two  acts  of  parliament  reciting  in  their  pre- 
ambles the  existence  of  these  outrages,  and  making  pro- 
vision in  the  body  of  them,  the  first,  for  the  more 
exemplary  punishment  of  persons  committing  these 
outrages^  (he  second,  for  the  better  preserving  the 
peace,  by  enforcing  the  duties  of  watching  and  wardmg. 
When  the  nature  of  these  documents  is  considered,  is 
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it  possible  to  say  that  they  were  not  admissible,  partica«        1 8i6. 
krly  as  the  libel  refers  to  the  conduct  of  the  persons        — — 
called  LitddUeSy  in  destroying  frames  in  Nottingham  and         aj^aiMst 
the  ndghbourhood,  and  codl^ares  that  conduct  with  the 
conduct  of  the  military  in  America  ?  '  Are  not  the  do* 
cuments  material  to  shew  that  these  disturbances  ex« 
isted  in  Nottitighamy  and  existed  to  such  a  d^ree  as  to 
call  for  the  interference  of  the  executive  government, 
and  the  legislature,  to  ofier  reward  for  their  discovery, 
and  to  inflict  a  more  exemplary  punishment  upon  them, 
and  to  protect  the  peaceable  inhabitants  by  compelling 
the  -observance  of  watch  and  ward  ?     Surely  they  were 
evidence  for  this  purpose,  when  the  inquiry  respected  a 
libel  of  the  description  laid  in  the  information,  tending, 
as  it  is  charged,  to  alienate  the  minds  of  the  subjects 
from  the  king  and  government,  and  to  make  them  think 
that  what  had  been  condemned  at  Nottingham  by  the 
goTemment,  was  held  laudable  in  America;  when,  ac* 
cording  to  the  language  of  the  libel,  they  were  singing 
a  new  tune  to  an  old  song*     I  cannot  see  therefore  any 
ground  on  which  these  public  instruments  could  be  ob- 
jected to  as  inadmissible.    They  seem  to  me  to  go  clearly 
to  prove  the  facts  which  are  alleged,  because  they  shew 
in  what  way  the  executive  government  and  the  legisla* 
ture  acted  upon  them.    The  last  objection  is,  that  the 
Judge  at  the  trial  of  this  information  left  it  to  the  jury 
upon  their  own  personal  knowledge,  as  evidence  of  the 
fiict,  to  determine  that  these  outrages  had  been  com- 
mitted.   The  Judge's  report  is  an  answer  to  this  objec- 
tion, for  it  states  that  he  never  left  it  to  the  jury  to 
determine  on  their  own  personal  knowledge  that  acts  of 
outrage  had  been  committed,  but  that  he  lefl  that  ques- 
tion to  them  uppn  the  evidence.     But  in  order  perhaps 
Oo  2  to 
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J  8 1 6.        ^0  obviate  aame  observations  thai  might  have  been  made 
to  the  jury,  to  induce  th«n  to  dubelieve  the  witne 
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^Mut^  ^^<>  spoke  to  these  transactions  as  having  been  eye- 
witnesses, the  Judge  might  advert  to  facta  which  were 
notorious  to  them  as  doing  away  the  weight  of  any  such 
observations.  It  seems  to  me  therefore  that  we  oi^t 
not  to  grant  a  new  trial  in  this  cas^  and  that  in  reftia- 
ing  it  we  are  doing  nothing  but  .what  is  perfect^  con- 
sistent with  the  rule^  which  I  admit  to  be  a  fiuidameotal 
ooe^  that  where  improper  evidence  has  been  received 
at  the  trial)  the  Cburt  cannot  sift  it  in  order  to  see 
whether  there  be  not  enough  which  was  admiasihle  to 
sustun  the  verdict;  because  they  cannot  say  on  what 
part  of  the  evidence  the  verdict  was  (bonded. 

Ba.tx£T  J.  Although  I  have  not  been  finee  from 
doubt  at  times,  yet  on  the  best  consideration  diat  I 
am  able  to  give  to  this  case,  I  think  that  no  evidence 
was  received  that  was  not  admissible.  And  if  tlie  evi- 
dence had  been  confined  to  one  branch  of  the  allegation, 
^ther  to  outrages  in  NMingham^  or  in  the  neighbour- 
hood oiNoUinghamf  I  should  have  thought  it  a  divis%le 
allegation,  and  that  such  evidence  would  have  been  suf- 
ficienU  The  fact  of  outrages  having  been  committed 
was  proved  not  only  by  eye-witnesses,  but  the  libet  itself 
furnished  strong  evid^ce^  upon  its  own  admission,  that 
such  outrages  had  been  committed ;  because  the  libel 
adverts  to  ttie  breaking  of  frames  as  existing  acts ;  and 
then  the  supposed  writer  speaks  of  what  he  and  his  son 
have  done  in  Nottingham^  there  being  no  other  acts 
mentioned  as  done  by  him  but  the  breaking  of  frames: 
so  that  the  libd  itself  goes  to  shew  that  outrages  of  this 
sort  Imd  been  oommitted.  The  question  then  is  reduced 

to 
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to  this,  whether  the  verdict  is  ill  on  account  of  the  ad*        18  f6. 

JEBiMQii  of  the  king's  proclamation,  and  the  two  acts  of      *— — 

parhament,  in  eTidence.    The  prodamation  sets  forth^        i^atna 

that  it  had  been  represented  to  the  Prince  R^ent  that 

a  number  of  persons,  chiefly  of  those  employed  in  the 

stocking  manu&ctories,  had  actually  committed  various 

acts  of  outrage ;  it  is  therefore  an  assertion  on  the  part 

of  His  Roy^  Highness,  that  such  a  representation  had 

beu  made  to  him,  and  he  proceeds  to  act  upon  it,  by 

oflering  a  reward  for  the  discovery  of  such  offenders* 

This  I  think  was  evidence  to  this  extent,  and  no  fiur- 

ther,  that  a  representation  was  made  to  the  executive 

government  that  such  outrages  existed,  and  that  the 

executive  government  thought  fit  to  act  upon  it;  for 

they  so  fiu*  acted  as  to  promulgate  an  act  of  state  upon 

it.    Therefore  I  cannot  say  that  it  was  to  be  rgected, 

where  there  was  other  evidence.    The  preambles  to  the 

two  acts  of  parliament  I  think  are  still  more  free  from 

^Igection  than  the  proclamation,  and  they  assume  as 

fiicts  that  outrages  did  exist.     When  we  consider  in 

what  manner  an  act  of  parliament  is  passed,  and  that  it 

is  a  public  proceeding  in  all  its  stages,  and  challenges 

public  enquiry,  and  when  passed,  is  in  contemplation  ot 

kw  the  act  of  the  whole  body,  it  seems  to  me  that  its 

recital  must  be  taken  as  admissible  evidence  (a),  and  in 

this  case  was  confirmatory  evidence.     There  is  one 

point  upon  which  for  some  time  I  entertained  a  donb^ 

Domelyy  as  to  the  allegation  that  these  pemms  were 

reputed  to  act  under  some  supposed  and  unknown  per* 

son»  whether  this  did  not  imply  an  existmg  person ;  but 

what  has  fidlen  firom  my  Lokd  and  my  brother  Le 

{a)  See  Co.  Lit,  19.  5.  as  to  the  rebesruil  of  a  Mstntt. 

O  o  3  Blqncy 
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Blanc,  has  in  a  great  measuj^e  removed  tbat  doubt; 
and  I  am  not  so  convinced  that  it  'does  import  an  ex- 
isting person  as  to  differ  in  any  respect  from  the  rest  of 
the  Court 

Rule  discharged. 


The  defendant  on  a  subsequent  day  was  sentenced  to 
one  year's  imprisonment  in  Nortkampian  gaol. 


Feb.  6lh. 


Doe,    on  the  Demise  of  Tyrrell,   against 
Lyford  and  Another. 


^««^ rfa    A '^  *^  ^™^  ®^  **^  ejectment  before  Dallas  J.  at  the 
mesioage  ind  last  Berkshire  assizes,  there  was  a  verdict  fior  the 

lands  in  a  pa* 

riih,andintwo  plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 

liamleU  of  the  .1  i_-  i_  •         1.  ^  .■_• 

same  parish.       Special  case,  which  was  m  substance  this : 

Sl2d*'ofT,'  Thomas  TyrreU  in  March  1780,  purchased  of  one 

•ndlcttoatc-    j^yotbond  Certain  lands,  which  were  conveyed  to  him 

nant  at  one  en*  ^ 

tire  rent,  and 

afterwardi 

other  landf 

were  allotted 

to  him  under 

an  indosnre 

acts  in  lieu  of 

the  said  lands, 

except  the 

messuage  and 

two  acres, 


in  fee  by  Looibond,  by  lease  and  release  of  the  24th 
and  25th  of  that  month,  parcel  thereof  bdng  described 
asacloseinSu^/on  ff^  in  the  parish  of  JSu^oftCbur^i^; 
other  parcel,  as  eleven  acres  and  half  of  arable  land  in 
the  common  fields  of  Sutton  Wick;  other  parcel,  a 
messuage  or  tenement  and  dose  in  Sutton  Wtck;  and 
which  remained  Other  parcels  described  as  lying  in  Sutton  Courtney  and 

as  before,  all 
which  the  te- 
nant continued' 


to  hold  at  the 
same  rent  as 
before;  and 
afterwards  T.T*. 
devised  all  his 


Sutton  Wkk.  Sutton  Courtney  is  a  parish  comprising 
three  hamlets,  of  which  the  hamlet  of  Sutton  Courtney^ 
and  the  hamlet  of  ^iK^/m  FHdb  are  two.    Afterwards  in 


messuage,  farm,  and  landi,aee.  dtnate  in  one  of  the  two  htrnktsby  aame,  in  the  said  pariih 
which  he  purchased  of  X..*  Held  that  the  lands  in  the  other  hamlet  did  noC  past;  aad 
that  evidence  dibors  the  wiU  to  shew  that  he  intended  to  past  aU  the  lands  which  be 
patchaKd  of  X.  was  not  admlssiUe. 

Septentber 
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September  1804,  the  comtnissionen  under  aO'  act  for        18 16. 
inclosing  the  lands  in  the  parish  of  Sutton  Courtney 
and  the  hamlet  of  Sutton  JVtcky  by  their  award  allotted 
to  Tyrrell  other  lands  in  five  allotments,  in  lieu  of 
those  conveyed  to  him  by  Lovibondf  one  of  which  allot- 
ments was  a  plot  of  land  in  Galky  Ijej/t^  another,  a  plot 
of  land  in-  Hvlgraoe^  both  situate  in  the  parish  o{  Sutton 
Courtney^  but  out  of  Sutton  Wicks  another  was  ar  plot 
consisting  of  I4a.  an..  6p.  which  comprized  two.acre^ 
part  of  the  original  lands  purchased  of  Lovibonds  and 
the  house,  homestall,  and  orchard  also  remained  as  be- 
fore the  act,  and  were  not  altered  by  the  award 
^ISfrreU  being  thus  seised  in  fee  on  the  3i8t  o{ March 
1806,  makes  his  will  and  devisea  to  his  grandson 
James  Langford  all  that  his  messuage  or  tenement, 
fiurnl,  lands,  and   premises,  with   the  appurtenances 
situate^  lyings  and  being  at  Sutton  Wici  in  the  parish  of 
Sutton  Courtney^  which  he  lately  purchased  of  and  from 
Looibondj  to  hold  the  same  to  the  use  of  his  grandson> 
bis  heirs,  and  assigns  for  ever;  and  he  ako  bequeaths 
to  him  all  his  cattl^  com,  and  grain,  as  well  growing 
as  severed,  hay,   stock,  utensils  and  implements  in 
husbandry,  dairy,  household  furniture,  and  all  othev 
his  goods  and  chattels,  personal  estate  and  efibcts  what- 
soever and  wheresoever,  subject  to  pajment  of  debts, 
and  appoints  him  executor;  and  dies  in  Dec.  1806, 
being  at  the  time  of  his  death  seised  of  no  other  lands 
except  the  five  allotments  and  the  messuage,  &c.    All 
the  premises  purchased  of  Lovibond  were  in  TynrelTs 
possession  before  the  inclosure,  and  were  let  by  him  to 
one  Wise  at  a  yearly  rent,  and  Wise  continued  tenant  of 
them  until  the  award,  and  afterwards  held  all  the  pre- 
mises allotted  in  lieu  of  them  at  the  same  rent.  On  the 
004  3d 


55^ 
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i8i6.        3d  March  1806  a  notice  to  quit^  signed  by  Tyrrdlj  and 
"        directed  to  Wise  at  SutUm  Wick,  was  served  on  tVise,  in 

Doe  ' 

^MMtt  pursoance  of  which  IViie  quitted  in  TyreU'u  lifirtame. 
The  notice  was  **  to  yield  up  the  possession  to  me  at 
St.  Michad  next  ensuing  of  all  that  messuage  or  tene- 
ment, orchard,  garden,  bams,  stables,  pigeim-hoase, 
arable  land,  meadow  grounds,  commons  and  sll 
other  the  premises,  with  their  and  erery  of  their 
appurtenances,  which  you  now  rent  of  me^  uinaU 
and  being  at  Sutton  Wick  in  ike  parish  qf  Sutton 
Courtney? 

And  this  ^ectment  bemg  broiight  by  the  testatorls 
heir  at  law  against  the  defendants,  who  claimed  under 
the  devise,  for  the  two  plots  in  GaCky  Lejfs  and  Af- 
groae^  in  the  parish  of  SuUan  Cowrtnejf^  hdaidqf  Sutton 
Wick,  the  notice  to  quit  was  offered  in  evidence  on  the 
defendants'  behalf  to  shew  that  the  testator  treated  the 
whole  estate  as  lying  in  Sutkon  Wiek^  and  it  wasreoei^ 
subject  to  the  opinion  of  the  Court  as  to  its  admisstbi- 
lity.  .  And  two  points  were  made  upon  this  case ;  first, 
whether  the  notice  to  quit  was  admissible;  and  if  the 
Court  should  be  of  opinion  that  it  was  not  admissible^ 
then  to  be  struck  out.  sdly^  Whether  71  Langfard^ 
the  devisee^  took  under  the  will  all  the  lands  in  the 
parish  of  Sutton  Courtmjfj  or  only  such  parts  of  them,  as 
are  within  the  hamlet  of  SiOtm  Wick.  In  the  latter 
case  the  verdict  to  stand,  in  the  former  a  nonsuit  to  be 
entered. 

Aihatt^  for  the  plaintifly  argued,  first,  that  the  notice 
to  quit  was  inadmissible.  For  the  rule  is,  that  where  if 
is  not  necessary  to  receive  the  evidence  in  order  to  give 
efiect  to  the  iHll»  but  the  will  has  an  eflfective  operatioa 

wid^ 
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withoat  it,  the  etidenoe  is  not  admissible,  (a)  And  this  1 8 1 6. 
is  not  alfltoit  ambignity;  which  means,  some  ambiguity 
aritiiig  from  matter  dehors  the  will,  which  would  defeat 
the  devise^  nnlest  it  were  allowed  to  be  explained  by 
otiMT  extrinsic  matter;  as  if  there  be  two  persons  of  the 
same  name  with  the  devisee (6),  oradevise  beto  one  by 
naaie  with  a  ftlse  description  {c) ;  which  is  not  the  case 
hcte.  For,  secondly,  this  will  has  an  effective  operation 
to  pan  the  lands  at  Sutton  Wick^  but  no  farther.  For 
as  to  the  lands  at  SnOUm  Wick^  the  language  of  the  will 
ispredse^  **aU  that  his  messuage^  &c.  situate,  lying,  and 
bein^  at  Sutton  Wicks**  and  being  precise  as  to  one 
hamlet,  nothing  of  the  land  in  the  other  hamlet  shall  pass. 
As  if  a  man  being  seised  of  lands  in  a  viU,  and  in  two 
hamlets  of  the  same  vill,  devise  all  his  lands  being  in  the 
viU,  and  in  one  of  the  two  hamlets  by  name ;  nothing 
in  the  other  shall  pass,  (d)  Or  if  he  be  seised  of  lands 
called  Hm/es4ands  which  extend  into  two  viUs,  Coilr- 
Jidi  and  Crm^idi^  and  devise  all  his  lands  in  Cckffidd 
called  Haye94andMi  only  the  lands  in  Cckefield  shall 
pass,  {e)  So^  Street  is  a  vill,  and  Walton  is  a  viU,  and 
both  in  the  parish  of  Street^  a  fine  is  levied  of  all  his 
lands  in  Street^  the  land  in  Walton  does  not  pass.  (/) 
And  the  award  in  this  case  makes  no  difference^  because 
as  weH  before  as  after  the  award  he  had  lands  of  both 
kinds,  and  the  wiU  mentions  but  one.  And  as  to  the  ad- 
dition ^  which  he  lately  purchased  of  Laoibond/'  to  the 

(4)  3  TamUt  I47i  ^^  ▼•  Oxtndtn,  Ante,  toI.  iii  171,  Jke  v. 
Urcauag, 

{h)  Jones  ▼.  Newman,  I  BU  JL  60. 

(0  See  nmiku  ▼.  Tbmns,  6  T.  X.  670.  [d)  Dyer^  a6i.  h. 

(r)  Cr9.  KHz.  674.  PITeMen  t.  Qtkmn.  Cro.  J.  %%  S.  C,  TtOtmham  ▼. 
Xcherts* 

if)  t)yer^  a6xt  h.  in  notit. 

devise 


LvroRD. 
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1816.        devise  of  <<  all  his  messuage^  &c.  at  SMon  Widty''  this 
is  a  true  reference^  and  the  whole  is  trae  if  the  devise  be 

.  ^x^^  limited  to  the  lands  at  Suitan  Wkk^  but  if  it  be  extended 
to  those  in  Sutton  Courtnm/  also,  it  will  be  true  only  in' 
some  sort,  Jbut  false  as  to  the  place  where  the  lands  aie 
dtuate.  But  according  to  Lord  Baeon  in  his  comment 
upcm  the  13th  maxim,  non  aceipi  detent  verba  in  deaum- 
strationem/alsam^  qiue  competmi  m  Umitaticnem  veraatf 
the  rule  is,  <<  if  I  have  some  land  wherein  all  these  d»» 
monstrations  are  true,  and  some  wherein  part  of  them 
are  true^  and  part  ialse^  then  shall  they  be  intended 
words  of  true  limitation  to  pass  only  those  lands  wherem 
all  those  djrcumstances  are  true/'  {a) 

JerviSf  contra,  argued  that  all  the  lands  passed.  For 
the  devise  includes  lands  of  two  descriptions^  viae,  thoee 
at  Sutton  Wicky  and  also  those  which  he  purchased  of 
Lovibond,  which  make  together  all  the  lands.  And  the 
addition  ^'  which  he  purchased  of  LoMond^**  distia* 
guishes  this  case  from  the  cases  cited  contra^  because  in 
them  the  testator  devised  only  one  description  of  land. 
But  here  all  the  lands  having  been  originally  purchased 
oiLombondy  and  being  held  by  unity  of  title  as  weD  as 
of  possession,  and  let  at  one  en^re  rent  both  before  and 
after  the  indosure,  it  is  reasonable  to  suppose  that  the 
testator  did  not  intend  to  separate  them,  but  to  devise 
generally  all  the  estate  which  he  purchased  of  Lembond 
though  he  described  it  as  at  Sutton  Wick^  that  beiog 
the  place  where  the  capital  messuage»  &c.  was  situate* 
And  the  award  under  the  indosure  act,  coupled  with 
the  words  of  this  devis^  raises  a  latent  ambigiiity,  be* 

(«}  Maxims  9f  ibttirw^ff. 

cause 


Ltford. 
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<:au8e  it  appears  by  the  award  that  they  are  not  the        r8i6. 
lands  which  he  actually  purchased  of  Looibondj  but  ex-        — — - 
changed  lands ;  wherefore  it  became  necessary  to  in-        agmnu 
quire  what  the  will  meant  by  the  expression  ^<  which  he 
purchased  of  Z^fond/'  And  for  this  purpose  the  notice 
to  quit  was  very  material  to  shew  that  the  will  meant  all 
the  lands  comprehended  in  the  award,  because  it  shewed 
that  the  testator  had  dealt  with  them  as  with  the  lauds 
actually  purchased  otLooibondj  by  continuing  them  in 
the  hands  of  the  same  tenant,  and  giving  them  all  one 
genial   local   description   as  being  at  Sutton  Wick. 
Wherefore  this  notice  was  properly  admitted,  according 
to  the  acknowledged  rule  for  explaining  a  latent  ambi- 
guity, {a)    And  as  to  Doe  v.  Oxenden  (6),  and  Dae  v. 
Greenifig{c)  the  answer  has  already  been  given,  for  in 
the  one  it  was  sunply  a  devise  of  '^  the  estate  in  lands 
at  Co9camb^\  in  the  other  of  <<  my  estate  o(Ashtony^' 
without  any  such  addition  as  in  the  present  case. 

Lord  EixsMBOROUOH  C.  J.    <<  My  estate  of"  was 
a  term  of  much  more  extensive  import  than  any  of  the 
terms  in  the  present  devise,  and  might  make  it  some- 
what doubtful  whether  it  was  not  meant  as  a  term  of 
general  description,  denoting  all  which  belonged  to  the 
estate;  as  if  the  devisor  had  said,  my  estate  under  all 
the  circumstances  under  which  I  enjoy  it.    This  devise 
pdnts  to  two  distinguishing  marks  to  denote  the  pro- 
perty, one  oi  local  description,  via.  ^<  situate  at  Sutton 
fVici/*  the  other,  of  particularity,  viz.  **  which  I  lately 
purchased  otLaoiboruU*    Certainly  no  argument  has 
been  foregone  which  could  have  been  made  for  the  de- 

(c)  Ante|TQLm«i7i' 

fendants. 
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1816.        fendantSy  and  when  the  argument  first  commenced,*  I 
was  inclined  to  adopt  as  large  a  constmction  as  possible 


Rob 


LTroiu. 


^ginst  in  order  to  prevent  the  estate  from  being  severed.  But 
here  the  will  is  fully  operative  to  pass  the  lands  at 
Suittm  Wiek^  apd  there  is  nothing  in  the  description  of 
them  from  which  any  ambignity  is  raised  as  to  the  pro- 
perty; for  if  you  look  to  the  words,  <<  which  he  pur- 
chased of  Lavibond^**  the  devisor  had  lands  answering 
that  description,  and  also  the  other  descripdon,  if  yoa 
look  to  the  words,  <<  situate  at  Sutton  Wick.  So  that 
there  is  not  any  occasion  to  refer  to  extrinsic  evidence 
in  order  to  give  this  will  efiect  If  there  is  no  latent 
ambiguity,  I  cimnot  see  any  necessity  to  look  beyond 
flie  terms  of  the  will  in  order  to  g^ve  it  a  wider  range. 
The  argument  of  inconvenience  arising  from  the  sep»* 
ration  of  the  estate  would  lead  into  much  too  wide  a 
fidd.  This  is  a  devise  of  his  lands  at  Sutton  Wick^  and 
at  Sutton  Wiek  only,  which  were  purchased  of  Isovibonds 
not  of  all  his  lands  which  were  purchased  61  Lcnibond^ 
bat  of  all  at  Sutton  Wick  which  were  purchased  of 
I/Mbond* 

Le  Blanc  J.  It  may  very  possibly  be  that  this  tes» 
tator  intended  to  give  something  diflerent  from  that 
which  the  Court  is  bound  to  say  he  meant  upon  the 
construction  of  this  wiU.  But  it  is  better  that  known 
established  rules  should  be  abided  by,  than  that  we 
should  admit  parol  evidence  where  it  is  not  within  the 
rlmge  of  decided  cases,  and  thereby  incur  the  hasard 
of  overturning  ancient  landmarks*  The  question  as  to 
the  admissibility  of  the  evidence  turns  on  this^  whether 
there  is  any  latent  ambiguity.  Now  the  rule  is  dear, 
that  if  there  be  a  patent  ambiguity,  thai  1%  one  which 
14  appears 
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appears  upon  the  will  itself,  it  must  be  determined  on        i8i6. 

the  will,  and  parol  evidence  cannot  be  admitted  to  ^^ 

explain  it;  but  where  it  is  a  latent  ambiiruity.  that  is»         H^«uf 

^      "^  Lvroiis. 

where  it  seems  certain  enough  upon  the  will,  but  the 
ambiguity  is  raised  by  some  extrinsic  matter,  there 
parol  evidence  may  be  received  in  order  to  explain  that 
which  is  made  doubtful  by  parol.  But  here  the  extiin? 
sic  matter,  as  it  seems  to  me^  raises  no  ambiguity,  for  it 
does  not  appear,  as  in  the  case  where  there  are  two  per-^ 
sons  of  the  same  name^  that  here  are  two  hamlets  of 
Sutton  Wicky  or  two  estates  purchased  oiLcfoibondi  and 
therefore  to  admit  the  evidence  in  this  case^  would  be  to 
admit  evidence  where  there  is  no  ambigui^  to  exphun. 
For  what  is  this  case?  The  testator  became  the  pur- 
^chaser  of  an  estate  from  Lovibond,  consisting  of  lands 
partly  in  Siaton  Wick,  and  pardy  out  of  SK^ton  Wick,  and 
these  lands  were  afterwards  in  part  changed,  and  other 
part  of  them  was  not  altered  by  the  award.  At  the 
time^  therefore^  dT  making  his  will,  he  had  dearl/some 
lands  in  Sutttm  WiA  which  he  purchased  of  Lmband, 
and  in  this  situation  he  devises  ^  all  his  messuage,  ftim, 
lands^  and  premises  situate  at  Sutton  Wick,  which  he 
purchased  elf  Looibond.*'  It  is  clear,  therefore,  that  as 
to  those  parts  in  Sutton  Wick  which  were  unchanged  by 
the  award,  namely,  the  houses  homestall,  &c.  and  two 
acres,  the  will  must  be  operative  to  pass  them,  for  they 
were  the  very  identical  lands  he  purchased  of  Laoibond; 
so  that  this  property  exactly  corresponds  with  the  d^- 
.  scripti<m  in  the  wilL  But  the  rule  laid  down  by  Lord 
Bucon  in  his  miwriiifnij  as  well  as  several  of  the  cases  cited, 
shew  distinctly,  that  if  a  man  pass  lands  describing  them 
by  particular  references,  all  of  which  references  are  true, 
we  cannot  r^ect  any  one  of  them.    And  yet  if  we  were 

to 
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to  hold  in  this  case,  that  the  lands  out  of  SuHm  Wick 
passed,  because  they  together  with  those  in  SuUmt  Wick 
were  all  purchased  oiLonihond^  we  should  act  in  defi- 
ance of  this  rule,  for  we  should  rqect  one  part  of  the 
description.  This  I  am  not  inclined  to  do.  It  seemi^ 
to  me,  therefore^  that  the  only  way  of  construing  this 
will  is  to  adhere  to  the  established  rule,  that  where  the 
will  is  satisfied  without  it,  the  Court  will  not  go  into 
extrinsic  evidence,  in  order  to  raise  difficulties  as  to  the 
intention,  but  will  constnie  it  so  as  to  give  effect  to  every 
word  of  the  devise. 

Bayley  J.  In  devises,  the  rule  of  construction  is, 
to  make  use  of  all  the  words,  and  not  of  part,  and  there- 
fore where  a  testator  dies  seised  of  property  whidi  ex- 
actly corresponds  with  every  part  of  the  description 
given  in  the  devise,  we  are  not  at  liberty  to  resort  to 
extrinsic  evidence  in  order  to  shew  that  he  intended  to 
pass  other  property  which  answers  that  description  only 
in  part  In  this  case  the  testator  had  property  to  satisfy 
the  entire  description  in  the  will,  and  therefore  we  can* 
not  reject  a  part  of  it  The  purchased  lands  lay  partly 
m&uUon  Courtney  and  partly  in  SMon  Wick;  of  these 
the  messuage,  &c*  remained  at  the  time  of  the  will  as 
before ;  the  lands  were  in  a  great  degree  changed  by  the 
award,  but  two  acres  were  the  same.  Stdian  Courtney 
was  the  more  general  description,  and  if  the  devisor 
had  made  use  of  that,  and  devised  all  his  lands  in  Sutton 
Courtney^  all  his  lands  as  well  in  Sutton  Wick  as  SuUon 
Courtney  would  have  passed,  because  Sutton  Wick  is  a 
subordinate  description ;  but  he  devises  <^  all  that  his 
messuage,  fium,  lands,  &c.  at  SuJtton  Wickj  in  the  parish 
o{  Sutton  Courtney f  which  he  lately  purchased  of  ixn»- 

bond.'' 
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band.*"  The  testator  having  land  in  Stt/toft  ^Ffbt  in  t^^  1816. 
parish  of  Sution  Courtney f  which  he  purchased  of  Levi" 
bondf  bow  should  we  be  warranted  in  saying  that  he 
intended  to  pass  landd  not  in  SitH(m  Wick  but  in  Sutton 
€Jourtney  in  the  parish  of  Sutton  Courtney  f  We  may 
ccmjecture  that  such  was  his  intention,  but  it  would  be 
only  conjecture.  Perhaps  the  only  word  that  leads  to 
this  conclusion  is  the  word  <^  farm/'  which,  as  it  relates 
to  an  entire  subject,  may  be  said  to  require  the  whole  pro- 
perty beside  that  which  lies  in  Sutton  Wick  to  compose  it, 
and  therefore  the  devise  must  be  carried  beyond  Sutton 
Wick.  But  the  word  is  of  such  indefinite  meaning  that 
I  cannot  be  positive  that  the  testator  by  using  it  meant 
to  pass  tlie  whole.  It  is  unnecessary  to  go  through  the 
authorities,  the  general  rule  being  agreed,  that  we 
ought  not  to  rgect  any  words,  which  are  capable  of 
taking  eflfect,  ihat  is,  provided  there  be  property  to 
satisfy  the  entire  description  in  the  will. 

Judgment  for  the  naintiff. 


The  King  against  The  Inhabitants  of  Harting-  J^rgjaesda^, 
TON- Upper.  Quarter. 

jg  Y  an  order  of  two  Justices  stated  to  be  made  upon  order  of  filu- 
the  application  and  complaint  of  the  overseers  of  the  uure  Vther^"* 
poor  of  the  township  of  Hartington-qpper-Quarter  in  •^{^"g/^yjj,* 
the  parish  ofHartington  in  the  county  ofDerh/y  reciting  ^^f'^t^nf^^, 
that  it  appeared  upon  the  examination  of  M.  L»  upon  cient,  withoat 
oath  and  by  other  due  proof  &c.  that  the  said  M.  2/.  wasactuallr 

chirgeable. 
If  the  order  directs  a  sum  to  be  paid  towards  the  lying-in  and  maintcnaoce,  it  seems  to 
be  enoMgh,  without  stating  that  the  sum  was  eipended  by  the  oTeiseen.    And  if  it  be 
stated  to  be  on  complaint  of  the  overseers  of  a  township,  it  need  not  state  that  it  is  « 
township  maintaining  its  own  poor. 

was 
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was  on  the  7U1  of  May  deliTered  of  a  bastard  diild  in  the 
said  township,  and  that  the  said  child  is  likefy  to  btcame 
chargeaUe  to  the  inhabitants  of  the  townships  ftc  the 
Justices  adjudged  the  same  to  be  true,  and  that  W*  B. 
was  the  reputed  ftther,  and  ordered  as  wdl  for  the  re- 
lief of  the  inhabitants  of  the  said  township^  as  for  tbe 
maintenance  of  the  child,  that  W.  JB.  should  ps^  to  the 
oveneers  of  the  township  lU  19a.  for  and  towards  the 
lying  in  of  the  said  Af.  L.  and  the  maintenance  oC  the 
said  bastard  child  to  the  time  of  making  the  order^  and 
for  and  towards  the  costs  of  the  same^  and  firom  thence* 
forth  weekfy  so'  long  as  the  child  should  be  chargeaUe 
45.  towards  the  maintenance  of  the  child,  &c.  And 
because  the  order  did  not  state  that  the  child  was  aeUitdfy 
chargeable  to  the  township,  the  justices  at  sesskmi^  upon 
appeal,  quashed  the  order,  subject  to  the  opinion  of  this 
Court  as  to  the  validity  of  this  objection. 


And  now  it  was  insisted  by  J.  Balgiof  and  Denman 
in  support  of  the  order  of  sessions,  that  the  i8£I&.  c^j. 
5. 2.  only  coDoems  bastards  who  are  actually  duageaUe ; 
for  the  language  of  the  preamble  is  **  the  said  bastards 
being  now  left  to  be  kept  at  the  charges  qf  the  parish 
mshere  they  beioms*^  &c.  and  the  statute  enacts^  '*  that 
two  justices  shall  take  order  for  the  better  rdief  qf  such 
parish/*  And  so  the  other  statutes  likewise  contem- 
plate that  the  bastard  hks  become  a  charge  to  the  pa- 
tish*  (a)  For  which  reason  an  order  upon  the  patfdwe 
firther  to  maintain  him  till  the  age  of  fourteen  is  iD, 
because  the  justices  have  no  authority  but  to  indemnify 
the  parish,  by  obliging  him  to  maintain  the  chihi  se 


V)  13  9c  M  Ctr.  %,  f.  XS.  i.  19.    6  G.  0.  c.  3X«    49  G*  3-  c*  ^^ 


lODg 


IK  THE  Finr-^ixTR  YsAR  OF  GEORGE  lit.  $61 

long  as  it  shall  be  chargeable  to  the  parish  (a).     Tliere-        1 8 1 5* 
fore  it  ought  to  appear  on  the  fiu^e  of  this  order  that  the 
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child  ts  left  at  the  charge  of  the  parish,  for  its  beixi^  a        (^Mtust 

,  ,    ,  ,     ®       ,  \,  ^  ^  The  InhabJ- 

bastard  does  not  make  it  chargeable  no  more  than  a  unuof 
single  woman's  being  pregnant  makes  her  charge* 
able.  (&)  Next  it  was  oligected  that  the  order  ought  to 
hare  stated  that  the  sum  directed  to  be  paid  towards 
the  lying  in  and  maintenance  had  been  expended  by 
the  parish  oflScers,  or  that  it  was  a  necessary  sum. 
Lastly,  the  order  appears  to  be  made  on  the  com* 
plaint  of  the  overseers  of  the  township,  but  it  does  not 
i^pear  that  this  is  a  township  which  maintains  its  own 
poor,  and  unless  it  so  appears,  the  justices  have  no  ai:^ 
thority  to  make  an  order,  (c) 

N.  Clarke,  contra,  upon  the  first  objection  cited  Rex 
V.  Li^  {d),  and  Bex  v.  Matthems.  {e) 

And  per  Curiam.  (/)  Those  authorities  are  sufficient. 
And  as  to  the  second  objection,  supposing  it  to  be  valid, 
it  would  only  operate  pro  tqnio.  And  to  the  last  ob- 
jection they  said,  there  could  be  no  overseers  for  the 
township  unless  the  township  maintained  its  own  poor; 
the  shewing  that  it  has  overseers  necessarily  implies 
that  it  maintains  its  own  poor. 

Order  of  sessions  quashed. 

(tf)  Sa&.  478,  Je«  T.  BatiMttr.  (*)  Rex  ▼.  Mtlej,  3  ^«'»  J^3' 

(c)  Rix  T.  Mitfird^  I  B9tU  489.  W  8  East,  193* 

\e)  % Salk.  475.  (/)  Le  Blanc.  J*  was  absent. 
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iVeinesd^,  Thc  KiNG  agohtstTht  Inhabitants  of  Hornboji- 

l^eh.  7th.  ^ 

ON-TU£-HlLL. 

The  ukine  a  HP  WO  jttstioeft  by  AH  opder  jremored  Ben/amin^Brtut, 

^M  from  the  hifl  wife  and  chiklren»  from  the  parish  of  OnOi  to 

to'ererta'cot'-^'^  the  parish  of  Hamdoti-ork^the'HiUy  in  the  county  of 

S^^JcnlS^  £««r,   which  order  wag  confinned,  upon  appeal  to 

log  an  annual  ^^  quarter  tessions,  subject  to  the  opinion  of  this  Court 

ms  a  quit-rent,  on  the  foUoi^Sag  case : 

of  Viiceni^'to  The  pauper  being  l^ally  settled  in  Ifymioinrcn-^ht- 

of'Xnd'for'a  HiU,  applied  to  the  lord  of  the  manor  of  Or«9^  for  li. 

SS^Stia^*  cence  to  erect  a  cottage  on  the  waste  lying  withm  the 

"^rti  o?tlfc  parish  of  Orsett.    The  court  rolb  were  produced  by 

waste,  and  ^  Steward,  oontaininff  the  following  entsy :  *'  Manor 

building  a  cot-  ^                     ^                                    ,             .   «_ 

tage  thereon,  of  Orseity  9th  N(0V.  1^05.    At  a  general  court  baron 

it'a  year  and  a*  then  held,  the  lord  of  the  manor  granted  licence  to 


hddnottocon-  ^^^V^^^  -Brad  to  orect  a  cottage  on  a  piece  of  land, 
fcr  a  settle-       containing  one  rood*  in  the  lane  leadinib  ttc»  rendering 

iDeot;thisbe.  f  ^     '         .         ,^.  TV^  - 

ing  a  licenc*      an  annual  rent  of  xos.  M.  at  Jmcnadmas  m  ev^y  year, 
craiuof  aof^^  AS  a4]uit-rent  for  the  same.''    No  other  consideration 
interest  in  land,  ^as  paid  for  the  Same.  The  pamper  accordingly  erected 
a  cottage  at  an  espence  of  more  than  30A  on  the  said 
piece  of  ground,  and  some  months  afterwards  applied 
to  the  lord  for  a  piece  of  ground  for  a  garden.    As  to 
that  the  following  entry  was  produced :  <<  24th  March 
I  Bo6.    At  a  special  court  baron  then  held,  it  was  certi- 
fied by  the  steward,  and  presented  by  the  homs^,  that 
at  the  then  last  court  the  lord  of  the  manor  granted 
licence,  &c  (reciting  the  former  entry,)  and  at  this 
court  the  lord  of  the  manor  granted  licence  to  the  said 
B.  Bradto  moiose  a  piece  of  ground  for  a  garden  ad- 
joining. 
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joining  to  the  said  cottage  containing roods/'    No        1 8 16. 

consideration  iiras  paid  for  this  last  piece  of  ground,  and       ^ 
both  were  severally  parts  of  the  waste  of  the  manor,  and        a^ainit 
their  value  did  not  exceed  5/,     After  the  building  of       tanu  of  *" 
the  cottage  the  pauper  resided  on  the  premises  about  a  ^THE^HrLLT' 
year^fend  a  hld^  and  then  sold  them  to  one  Bobimon^ 
of  which  the  following  entry  was  made  in  the  court- 
rolls  :  ^*  3d  June  1 809.    At  a  general  court  baron  then 
hdd,  after  noticmg  that  at  a  court  held  9th  Nov.  1805 
licence  was  gjranted,  &c.  (reciting  the  grant  of  the  first 
licence) ;  and  that  at  another  court  held  24th  March 
I  Sod,  Uoenoe  was  granted,  &c.  (reciting' the  grant  bf  the 
second  licence) ;  it  was  at  this  court  presehted  by  the 
homage  that  the  said  B.  Brad  had  erected  the  cottage, 
atid  inclosed  the  piece  of  ground,  and  that  he  had  since 
sold  atid  disposed  of  the  same  unto  Robinson  for  the 
sum  of  4o/t9  whereby  happened  to  the  lord  an  aliena- 
tion fine  of  one  guinea,  which  had  been  paid.''     After- 
wards Rdbiman  sold  the  premises  to  Bonharriy  of  which 
the  followifig  entry  was  made :  <<  7th  June  1 8 1 3.     At  a 
general  court  baron  then  held,  the  homage  presented 
that  isince  the  th^n  last  court  Henry  Bonham  Esq.  pur^ 
chased  of  Wm.  Robinson  a  cottage  erected  on  the  waste 
by  B.  Bradj  and  also  a  garden  adjoining  thereto,  granted 
by  the  lord  at  courts  held  9th  Noo.  1 805,  and.24th  March 
i8od,  whereby  there  happened  to  the  lord  an  alienation 
fine  or  reliej^  which  had  been  paid  or  compounded  for. 
None  of  these  entries  were  stamped,  and  this  was  the 
only  evidence  of  title  produced.     There  was  no  evidence 
thut  these  two  pieces  of  waste  land,  or  either  of  them, 
had  ever  been  demised  by  copy  of  court-roll,  or  that 
there  was  within  the  manor  of  (h-sett  any  custom  to 
P  p  2  create 
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create  copybolds,  or  to  grant  any  part  of  the  waste 
thereof>  to  hold  as  iu  the  nature  of  copyhold. 

The  Court  desiring  to  bear  the  counsel  against  the 
order  of  sessions, 

Knox  and  TroUcpe  argued  that  the  pauper  todc  such 
an  interest  in  the  land  under  the  lioe&ce  granted  to  him 
to  buiidy  OS  entitled  him  to  reside  on  it  irremovaUy, 
upoi)  tb6  common  law  prinople  that  a  man  ahall  not  be 
disseised  of  his  own ;  and  therefore  he  acquired  a  settle- 
ment by  ibrty'  days  residence.  That  some  interest 
passed  is  plain  from  the  copy  of  court-roll;  and  if  the 
land  be  demisable  by  copy  of  court^roU  it  is  snffioienty  it 
need  not  be  demised  time  out  of  mind  (a) ;  and  there- 
fore a  grant  by  copy  of  court-roll  of  a  parcel  of  the 
waste  widiin  a  manor,  which  does  not  appear  to  have 
ueen  granted  by  ec^y  of  court-roll  before^  may  be  good 
to  confer  a  settlement,  (b)  Admitting  however  that  the 
pauper  had  not  a  legal  interest;  yet  the  mere  sdfering 
him  to  build  on  the  land  was  an  acknowledgment  that 
he  had  seme  interest;  as  if  a  man,  without  any  convey- 
ance  executed,  should  stand  by  and  see  another  bnild 
on  the  land,  he  would  be  told  by  a  court  of  equity  that 
he  could  only  resume  the  possession  on  certain  terms,  (c) 
And  it  is  unreasonable,  that  a&er  a  party  has  been  led 
to  incur  expence  in  consequence  of  having  obtained  a  li- 
cence fix>m  another,  that  the  other  should  be  permitted 
to  recall  his  licence,  and  treat  him  as  a  tre^asser;  for 
which  reason  it  is  laid  down  that  a  licence  executed  is 
not  countermandable^  but  only  when  it  is  executory,  {d) 
And  here  it  is  executed. 


(a)  Co.  Idt.  5&  I.  (h)  Xex  t.  Wwhtirngtm  z  %.  iP.  I41. 

(0  See  Ld.  Kiw^  C  J.  in  R>  f.^atieriOH,  6  T»Ji.  556. 
(if)  ZMaUtSio, 


Lord 
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Lord  ELLSNBOBou<m  C.  J.    A  licence  is  not  a  grant,        18 1 6. 
bat  may  be  recalled  immediately;  and  so  might  this       """"^ 
licence^  the  day  after  it  was  granted.     We  cannot  take        ^4^1,1 
into  oar  consideration  what  it  may  be  conjectured  a       i^^g  ^f  * 
court  ofequity  would  determine  in  this  case.     Perh^)s  "lJ**fHrLu"* 
a  court  ofequity  might  int^er^  but  can  we  say  with 
certainty  that  it  would?    We  ought  to  see  that  the 
party  has  dearly  an  eqaitaUe  interest,  and  not  merely 
such  a  ctaim  as  mi^t  possibly  induce  a  court  of  equity 
to  interpose  in  some  way  or  other.    This  was  a  mere 
personal  licence^  and  not  like  one  of  the  cases  cited,  a 
grant  by  copy  of  pared  of  the  land,  (a)     Here  the 
pauper  never  bad  a  more  perfect  estate  than  the  lioeDce 
gave  him,  tlmt  is,  a  permission  to  occupy. 

Baylet  J.  We  cannot  know  how  a  court  ofequity 
would  deal  with  this  case;  probably  the  utmost  that  it 
would  do  would  be  to  grant  an  injunction  if  an  gect- 
ment  was  brought.  But  here  is  no  grant  of  any  inte- 
rest in  land;  I  cannot  say  that  the  pauper  took  any 
estate;  and  therefore  this  would  be  a  new  spedes  of 
settlement. 

Order  of  Sessiims  confirmed,  (b) 

PooUtf  and  Wkl/brd  were  in  support  of  the  order  of 
sessions* 

(a)  Rex  ▼.  HTmilUiltv:  iif)  U  BUhc  J.  mu  tb^nt. 
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Vhtre  defend* 
ant  purchaseda 
as  broker  for  ^^ 
the  goods  of  ^.| 
for  whom  he 
8o]d  them  under 
a  del  credere 
cammiuion, 
and  did  not 
disclose  at  the 
time  Che  name 
of '^.i  but  dis- 
closed it  soon 
after,  and  af- 
terwards paid 
A*  the  price : 
Held  that  in  an 
action  by  the 
assignees  of  B, 
to  recover  the 
balance  due 
upon  a  resale  of 
the  goods  made 
by  defendant 
on  account  of 
M^  defendant 
was  not  en- 
titled to  set  o^ 
either  under 
Stat.  %  G.  1. 
c.  21.  i.13.  or 
5  G.  a.  c,  30, 
i.  a&y  the  pay- 
ment made  to 
A, 


Morris  and  Others,  Assignees  of  Smith  and 
Others,  Bankrupts,  ^oiM^f  Cleasbv. 

A  SSUMPSIT  for  not  rendering  to  t^  W^crupfts  an 
account  of  the  a^Ie  of  goods  deliyered  by  them  to 
the  defendant  to  9ell»  and  sold  by  him.    M<mej  counts. 
Pleih  non  assumpsit,  with  a  notice  of  set-off. 

At  the  trial  before  Lord  Elknbam^A  C  J.  at  the 
sittings  after  Trinity  term  1 8 14,  a  verdict  was  found  for 
the  plavitifTfor  1090/.  75.  8<2.,  subject  to  the  opinion  of 
the  Court  dn  the  following  case : 

In  October  1 810  the  defendant,  a  broker  in  Ijondanf 
advertised  for  sale  by  public  auction,  on  the  23d  of  that 
month,  several  loU  <^  casks  of  spirit  oi  tnipentioe^ 
under  certain  printed  particolarB  and  ooaditioos;  one 
of  which  was,  that  the  lot  w  loto  shoidd  be  cleared  at 
the  biker's  expence  in  fourteen  days  from  the  date  of 
sale^  and  the  remainder  of  the  purcboao-money  to  be 
pdd  on  delivery  in  approved  bills  at  two  months^ 
allowing  i|  per  cent,  discount*  On  the  morning  of  the 
sale  the  bankrupts,  who  were  merchants  in  Lofidan^ 
wrote  to  the.  defendant,  directing  him,  — 

*^  Provided  the  88  casks  of  turpentine  he  bad  for 
sale  that  day  could  be  exported  duty  free,  to  buy  a  part 
or  the  whole  for  their  account,  at  or  under  96/ du^ 
included.  That  they  expected  however  he  would  put 
them  dpwn  at  the  next  advance  above  the  highest 
real  bidder,  and  that  such  advance  would  be  below  the 
above  limit*" 


On 
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On  that  day  the  defendant  purdiased  at  the  sale  for        181 6. 
tha  bankrupts  66  casks,  and  delivered  them  the  follow-       —— - 

Morris 

uig  oontract:  t^mMU 

London^  z^d  October  18 10.       CiiAs«r. 

Bought  this  day  by  order  of  Messrs,  Smithy  Chesmer, 
and  Daamy  at  my  public  sale,  33  lots,  66  casks  spirit  of 
turpentines  per  prices  and  particulars  at  foot.  —  Re- 
venue tare  and  dft. — To  be  cleared  in  14  days, 
and  to  be  paid  for  in  approved  bills  at  two  months, 
allowing  is.  |  per  cent,  discount. 

(Signed)        Stephen  CUash/^  Broker. 

This  sale-note  was  delivered  by  the  defendant  to  the 

bankrupts  on  the  next  day,  and  the  following  account 

or  bill  of  parcels  was  also  delivered  i 

London^  23d  Oct. 

— '  1810. 

6ihNQv. 

Mesirs*  Smithy  Chesmetf  and  Doo^ 

Bought  at  Stephen  Cleadg^9  public  sale^ 

Sixty-six  casks  df  turpentine  -        4^1094    9    4 

Less  X)  per  cent,  discount  -  13  ^3     7 

1080  15    9 

Brokerage  for  buying  {  per  cent.         -  5     9     5 

Lot  money  -         -         -        -  426 

jeio9o     7     8 

The  bankrupts  did  not  know  at  that  time  to  whom 
the  66  casks  of  turpentine  belonged,  the  name  of  no 
principal  being  disclosed  lo  th^m,  and  they  knew  in 
the  purchase  only  the  defendant.  Afterwards^  about 
the  ((III  of  N(wembery  they  gave  instructionrto  the  de- 
fendant ftnr  shipping  the  torpetttine^  upon  which  occa^ 
sion  some  arrangement  respecting  the  shipping  being 
Pp4  to 
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i8i6.        to  be  made»  the  defendant  for  the  fint  time  oommnni- 
Gated  to  the  bankrupts  that  the  turpentine  belonged  to 

agaha        i>  Mesurier  and  Co^  and  referred  them  to  Le  Mesurier 
and  Co.  to  get  the  necessary  documents  for  shipping 
the  goods.    The  bankrupts  however  afterwards  altered 
their  intention  of  shippiiig  the  turpentine^  and  deter- 
mined to  re-sell  it  here»  and  gave  instructions  to  the 
defendant^  as  their  broker,  to  sell  it  on  their  account 
and  the  defendant  sold  it  accordingly,  received  the 
proceeds^  and  afterwards  rendered  an  account  of  the 
sales  to  the  bankrupts.    Hie  defendant  had  been  em*- 
ployed  by  LeMeswier  and  Co.  to  sell  the  turpentine 
for  them  as  their  broker,  acting  under  a  del  credere 
eommissicm,  and  on  the  ad  of  February  iSii  he  paid 
them  the  amount,  viz.  iojk>^  ^s.  8d,  but  had  no  direo> 
tions  from  the  banknqits  eiAer  toguarantee  the  payment, 
or  to  pay  the  money  to  LeMesurier  and  Go. ;  Hdther 
was  the  dd  Qredere%  or  the  payment,  made  with  dbeir 
knowledge  or  consent^,  nor  did  they  know  of  the  dd 
credere  until  long  alter.  Uie  turpentine  had  been  re-sold 
by  the  defendant  on  their  account    The  bankrupts 
stopped  payment  on  the  xoth  o{  January  x8i  i,  and  on 
the  28th  otFdnvary  a  eommission  of  bankruptcy  was 
issued  against  thcDy  imckr  which  the  plaintiA  were 
chosen  assignees.    The  sum  claimed  by  the  phdnti& 
was  115a/.  41.  4ii  as  tfaeiialanee  due  from  the  defend* 
ant  upon  the  xe*sale  of  the  turpentine;  against  niiiicfa 
the  defendant  darned  to  as^  off  tfa^  payment  made  by 
him  to  Le  Mesurier  and  Ca 

And  the  question  was,  wbeliier  the  defendant  is 

entitled  to  set  off  such  payment ;  if  be  be^  then  such 

payment  will  settle  the  account  between  the  parties, 

-  II  and 
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ami  the  relict  must  be  for  the  defeidiuit;  but  if  <^  1816. 

wise^  dien  the  verdict  to  staAd  for  1090/.  js.Zd.  m^js 


This  case  wbs  argued  in  last  TVinify  term  by  Beqder 
for  the  plaintifls  and  Comyn  for  the  defendant.  For  the 
pUuntifi  it  was  argued  in  substance  thus : 

Hie  defendant  is  at  liberty  to  set  oflT  this  sum  as  the 
price  of  the  turpentines,  if  he  is  to  be  considered  as  hav- 
ing Mid  them  to  SmUh  and  Co.  in  the  character  of  a 
principal;  ott^if  heis  to  beconnderedashaTuigpur- 
chased  them  in  the  diaracter  of  bi*oker  on  their  account; 
That  he  acted  as  broker  and  not  as  principal  is  plain,  as 
well  from  the  order  given  him  by  jSmtVA  and  Co.  and  the 
sale  note  signed  and  delivered  by  him,  as  broker,  asfrom 
the  bill  of  parcels  which  contains  a  charge  for  brokerage. 
And  if  there  had  been  a  contemporaneous  disclosure  of 
the  name  of  the  principal  to  whom  the  goods  belonged, 
this  i^ase  would  have  difiSnned  in  no  respect  from  other 
cases,  in  which  it  has  been  adjudged  that  the  broker 
could  neither  detain  the  goods  as  upon  a  stoppage  in 
tran^tUf  nor  had  a  lien  on  them  for  the  money  paid, 
nor  a  set  o£  (a)  It  is  true  the  disclosure  was  notmade 
until  afterward^  but  as  it  was  made  before  any  thing 
intervened  to  diange  the  rig^  of  the  parties,  it  ii  the 
same  thing  as  if  it  had  been  made  at  &st;  And  bs  to 
the  dd  erederCf  it  is  a  mistake  tp  suppose  th^  any  agrees 
ment  between  a  broker  and  one  of  his  employer^  ncan 
operate  to  abridge  the  rights  of  «natherof  hisemploy^c 
ers,  who  is  a  stranger  to  it,  and,  is/to  him,  pfi<ce  the  ■ 
broker  in  the  siiDationt>f  principal,  where  by  the  coarse 
of  his  dealifig  he  niever  assumed.  to.Mt::a4  principal;  a. 

(a)  Guntey  t.  Sbarpt  A  'fmmU  %4%*     Ctmmif^  ▼•  Forrcsttr^  ante* 
Tot,  I  494. 
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1 8 16.        del  credere  being  nothing  more  tbim  a  guanntee  by  the 
'■    ■  broker  to  the  pArtkuhir  employer  for  the  sp^md^  of 

agcinsi  person  who  shall  buy  the  goods,  by  which  the  employer 
acquires  the  additional  security  of  his  brokec*  There- 
fore it  has  been  determined  that  a  dd  credere  c^mmii- 
sion  does  not  give  to  the  broker  any  right  oi  uitS 
against  a  third  person  who  is  ignorant  of  it,  unlasi  he 
has  dealt  with  such  third  person  as  priBcipaL  (a)  And 
if  this  defendant  has  no  right  under  the  statute  of  set 
aS{b\  which  r^^ards  mutual  debts,  neither  has  be  aiqf 
under  the  statute  {c)  which  extends  to  mutual  ercdk, 
because  there  is  no  mutual  credit,  in  this  tisansactiao,  if 
there  was  no  priviQr  between  SmM  and  Co«  and  him  ss 
principal. 

^  For  the  defendant  it  was  argued  th^t  the  del  credere 
placed  him  in  the  situi^tion  of  a  principal*  For  a  dfl 
credere  commission  is  an  agreement  between  the  broker 
and  his  employers  that  they  shall  look  to  him  for  the 
price,  and  in  retuni  he  shaU  be  considered  as  owner  of 
the  goods.  Therefore  he  is  liable  to  his  employers  for 
the  price  whether  he  has  received  it  or  not.  And  so  if 
he  sell  in  his  own  name^  he  is  to  all  intents,  as  between 
him  and  the  vendee^  the  prindpaL  (d)  It  is  true  his  eei- 
ployers  may  interpose  between  him  and  the  vendee^  and 
the  vendee  wiU  afterwards  act  at  his  peril,  it  he  pays  the 
broker,  but  until  that  time  the  brdier  is  to  be  considered 
a&principal,  und  may  sue  the  vendee  for  the  pric^  thou^ 
the  goods  are  known  to  be.the  pn^Katy  of  a  third  per- 
son^e}.;  or  if  the  vendee  be  sued  by  the  prsadpal  for 

■  (a)  Koiter  ▼.  Eaion,  an te,  vol.  ii.  1 1 3U  {h)  a  O.  a.  c  %%.  s  13. 

(c)  5G.i.c.30..j.»8. 
(i)  Bm^ktM  r.Mmhems^  3  A  ^  A  489.  por  Oimkn  J. 

the 
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the  pricey  be  ittay  set  off  any  demand  he  has  against        18 16. 
the  broker  (a) ;  or  the  broker  himself  if  he  be  auod  shall        ^^ 

Morris 

likewise  have  a  set  off.  [b)  AU  which  shows  that  he  is  eiaimt 
to  every  intent  the  owner.  And  as  to  the  two  caats 
cited  contra,  they  afford  the  clearest  distinction^  because 
In  them  die  name  of  the  principal  being  disclosed  in  the 
first  instance*  there  never  was  any  contract  between  the 
vendors  and  the  broker  as  principi^ 

Ctir.  adv.  tndL 

Lord  ExxSKBORouGH  C  J.  on  this  day  delivered  the 
judgment  of  the  Court. 

The  pleadings  and  facts  are  stated  so  shortly*  and  so 
well  in  the  case  delivered  to  the  Judges*  that  they  cannot 
be  abridged.     The  point  to  be  decided  is  a  simple  on^ 
namely,  can  this  claim  of  the  defendant  be  allowed 
either  as  a  set  off,  or  under  the  statute  of  5  Geo.  a. 
The  case  varies  from  that  of  Grove  v.  Dubois^  x  T.  R* 
1 1 2.' in  this,,  that  the  sale  was  made  l^  the  defendant 
as  a  broker,  and  that  the  principal  was  disclosed  before 
any  transaction   on  which    the  defiendant's  claim  is 
founded,  took  place.      The  defendant  charge  com- 
mission, which  he  ought  not  to  have  done  if  the  goods 
were  his  own,  and  the  sale  note  is  signed  SUphen 
Cleadjn,   Broker,    noticing  the  sale  as  made  at  his 
public  sale.     It  is  clear  therefore  that  he  was  selling 
» the  goods  of  another  person  at  such  his  public  sale, 
though  that  person  was  not  then  named.    The  goods 
were  to  he  delivered  in  fourteen  days,  and  paid  for  on 
delivery  in  qiproved  bills  at  two  months ;  there  wa^  no 
need  to  name  the  principal  tUl  these  fourteen  days  were 

{*)•  Gfcrgt  ▼.  Cl^ggtn,  7  r.  A  35^ 

{b)  Groves  ▼*  Ihibois,  I  T. S,  iiz,    JUze  v.  JDiekascn,  ib.  a]^^.     H^en^ 
bolt  T.  XoberlSt  a  Camfb.  N.  F,  C.  586. 

expired. 
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i8i6.  expired.  On  their  expiration,  (the  6th  dlNaoember^ 
"*^"  when  the  goods  were  to  be  cleared)  the  documents  for 
against  the  shipment  where  to  be  procured;  the  defendants 
then  tells  the  bankrupts  that  the  goods  belong  to  the 
Le  Mesuriers^  and  refers  them  to  that  house  for  the 
doaiments.  This  is  an  important  date  in  the  trans- 
action; the  bankrupts  were  then  in  credit  and  continiied 
so  for  a  month  afterwards:  the  defendant  wished  to 
have  no  trouble  about  the  shipujfnt.  The  disclosure  is 
made,  but  tlie  goods  were  not  shipped,  and  nothing 
appears  to  have  been  said  or  done  either  by  the  de- 
fendant, or  the  Le  MesurierSf  respecting  the  stipulated 
mode  of  payment.  The  question  between  the  parties  is, 
did  this  disclosure  make  the  bankrupts  debtors  to  the  Le 
Mesmnei'Sy  and  take  away  from  the  defendant  the  power 
of  paying  the  Le  Mesariers  so  as  to  establish  the  present 
claim.  The  assignees  say  it  did,  and  rely  on  the  ordinary 
legal  rights  and  obligations  of  principal  and  fector  in 
cases  where  the  principal  is  known.  The  defendant  con- 
tends it  does  not,  and  relies  on  his  commission  dd 
credere  as  his  authority,  though  that  was  not  known  to 
the  bankrupts  till  after  the  defendant  had  resold  the 
goods  on  their  account.  Whether  the  bankrupts  after 
the  disclosure  of  the  principal,  might  or  might  not,  if 
they  had  known  of  the  commission  del  credere^  have 
paid  the  defendant  safely^  is  not  material  to  the  point 
now  in  dispute,  nor  whether  the  Le  Mesuriers  could  or 
could  not  have  prevented  their  so  doing.  In  fact  the 
bankrupts  did  not  for  a  long  time  know  of  the  com- 
mission del  credere^  and  the  Le  Mesuriers  did  not 
interfere.  We  think  that  this  case  roust  be  considered 
as  if  the  principal  had  been  disclosed  at  the  aale. 
The  existence  of  some  other  person  as  principal  than 
the  defendant  was  in  effect  then  disclosed.     Fr<»n  the 

^  nature 
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nature  of  the  contract  it  was  not  likdy  that  any  thing  i8i(S. 
fthoald  intervene,  which  could  vary  the  situation  of  the  *""""* 
partiesi  or  aSect  their  obligations  and  i:ights  between  ciahst 
the  day  of  sale  and  day  of  delivery.  In  fact  nothing  of 
that  kind  did  happen,  and  the  principal  being  disclosed 
before  delivery,  before  payment,  and  before  any  steps 
could  be  taken  either  to  remove  the  goods,  or  to  carry 
into  effect  the  mode  of  paypient  stipulated  for,  we  are 
of  opinion  that  the'  principal  comes  into  his  entire 
unabridged  rights,  and  that  the  several  parties  are 
under  the  same  obligations  to  him  as  if  his  name  had 
appeared  on  the  face  of  the  contract.  If  this  be  so, 
the  case  of  Gurnet/  4*  al.  v.  Skarpe^  4  Taimt.  24a.  is  a 
strong  authority  to  shew  that  the  defendant  cannot 
support  his  claim.  In  that  case  the  &ctors  had  not  a 
commission  del  credere^  but  were  liable  to  the  vendors 
under  a  special  guarantee^  the  effect  of  which  will  be 
spoken  to  presently.  And  the  buyers  had  accepted  a 
bill  drawn  by  the  principals  for  the  price  at  the  credit 
stipulated  for,  which  they  had  proved  under  the  com- 
mission of  bankrupt.  This  shewed  that  the  sellers  in 
that  case  meant  to  resort  to  the. buyer  in  the  first 
instance,  as  the  Le  Mesuriers  might  undoubtedly  have 
done  here;  but  the  question  was  there^  whether  the 
fiu^tor  by  taking  up  that  acceptance  after  the  credit  ex- 
pired could  acquire  the  right  of  holding  the  goods,  and 
•so  paying  himself  2qs.  in  the  pound  at  the  expence 
of  the  other  creditors  of  the  bankrupt.  Here  the  ques- 
tion is  whether  the  defendant  by  a  voluntary  payment 
made  after  the  stipulated  time  for  credit  expired  can 
acquire  a  right  of  set-off,  or  a  right  under  the  5  6*  2., 
whid)  will  have  the  same  effect?  The  point  to  be 
decided  is  the  same  in  both  cases.     We  think  it  was 

properly 
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1816.         properly  decided  in  Gumetf  v.  Siarpe,  and  that  that 

detennination  gorems  the  present  case.    This  Court 

^^^lu  gitve  some  intimation  ot  their  opinion  on  this  point  in 
Ctmming  v.  Forester^  i  Mauled Seh).  494.,  bnt  as  die 
judgment  in  that  case  was  put  on  another  point  we 
only  refer  to  it  The  defenduit  relies  on  his  commis- 
sion del  crederCi  or  rather  on  some  expressions,  which 
have  at  different  times  been  reported  to  have  been  used 
by  Judges  of  great  name^  on  the  efiect  of  such  a  com- 
mission. In  correct  language  a  commission  del  credere 
is  the  premium  or  price  given  by  the  principal  to  the 
factor  for  a  guarantee^  it  presupposes  a  guarantee.  It 
is  precisely  stated  in  Gumming  v.  Forrester j  iM.4r  &495-» 
^<  Hiat  the  defendants  in  that  case  at  the  time  of  eftct- 
ing  the  said  policies  for  Hill  guaranteed  the  solvency  of 
the  plaintiff  and  other  underwriters  on  the  policies  to 
Hillj  and  sent  the  policies  to  Hill  with  their  guarantee 
indorsed  thereon,  and  charged  and  were  allowed  by  him 
a  del  credere  commission  upon  them.**  This  term, 
however,  commonly,  though  incorrectly,  is  used  to  ex* 
press  the  guarantee  itself.  But  whatever  term  is  used, 
the  obligation  of  the  factor  is  the  same;  it  arises  on  the 
guarantee.  The  guarantor  is  to  answer  for  the  solvency 
'  of  the  vendee,  and  to  pay  the  money,  if  the  vendee  does 
not;  on  the  failure  of  the  vendee  he  is  to  stand  in  his 
place,  and  to  make  his  default  good.  Where  the  form 
of  action  makes  it  niscessary  to  declare  upon  the  giu- 
rantee^  application  to  the  prmcipal  must  be  stated  on 
the  record.  In  all  cases  it  must,  if  required,  be  proved, 
though  in  the  case  of  a  foreigner  very  slight  evidence 
may  be  sufficient.  Lord  Mansfield  is  made  to  say  in 
Greux  r.DuboiSf  i  7".  JR.  T12.  <<  That  a  commission  dd 
credere  ia  an  absolute  engagement  to  the  principal  from 
14  the 
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tlie  broker^  and  makes  him  liable  in  the  first  instance,         i8i6. 

thjit  there  is  no  occasion  for  the  principal  to  communi-        ,. 

'^  '^  Momis 

c:ate  with  the  underwriter,  though  the  law  allows  the         against 
principal  for  his  benefit  to  resort  to  him  as  a  collateral 
security/'     Some  expressions  nearly  similar,  and  pro- 
bably founded  on  them,  have  fallen  from  other  Judges 
in  HoitgkUm  v.  Matthews,   ^  Bos.  S^  Pull  j^^^.     With 
all  the  respect  which  is  due  to  Lord  Mansfield  and  those 
Judges,  we  cannot  accede  to  these  propositions  thus 
generally  laid  down  without  restriction  or  qualification. 
The  doctrine  contained  in  them,  as  so  laid  down,  ap- 
pears to  us  to  reverse  the  relative  situations  of  principal 
and  fiustor,  and  to  have  a  tendency  to  introduce  uncer- 
tainty and  confusion  into  the  law  on  this  subject.    The 
laxi^  of  practice  mentioned  by  Mr.  Justice  Buller  in 
Grao^r.  Dubois  may  have  prevailed,  as  in  the  case  of  a 
foragn  buyer  the  broker  is  most  probably  the  agent  of 
that  buyer,  and  the  principal  is  seldom  inquired  after. 
But  such  practice  cannot,  alter  the  legal  rights  of  parties 
arising  on  the  instrument  or  terms  of  their  contract. 
The  principal  must  always  be  debtor,  and  that,  whether 
he  is  known  in  the  first  instance  or  not,  except  where  the 
broker  has  by  the  form  of  the  instrument  made  himself 
so  liable.     Upon  the  whole,  we  are  of  opinion,  that  the 
claim   made   by   the  defendant  in  this  case  cannot 
be  .supported,   and  that  the  verdict  must  stand  for 
1090/.  ^s.  Sd.     The  same  principle  with  what  is  here 
laid  down  has  beoi  before  recognized  by  us  in  the  case 
ddCosterr.Easonj  2M»^S.ii9. 
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Feb,  9Ui. 

An  ibamdon- 
nsent  made 
after  capture, 
under  dream- 
stinces  which 
would  entitle 
the  aitored  at 
the  time  to  re- 
cover IS  for  a 


M*Iv£R  against  Henderson. 

A  SSUMPSIT  upon  two  policies  of  assunmoe  on  the 
ship  Tartar  J  valued  at  '^oool^  at  and  from  Uhoer^ 
pool  to  Sierra  Leone:  and  the  plaintiff  dedaret  in  iliree 
county  as  for  a  total  loss;  in  the  ist,  by  capture;  in 
the  ad,  by  arrest,  restraint,  and  detamment  of  the  per- 
total  loss,  is  not  sons  exercising  the  powers  of  government  at  Feofoli 
to  become  an  and  3dly,  by  capture,  barratry  of  themarinen»  and 
onlyt^y  the  arrest,  &c.  of  the  government  at  Ftnfali  and  allq^es  in 
S^ranTmutn  ^<^h  couut,  that  he  had  incurred  further  expence  in 
huU^lMfore'  ^^fr  labouring,  and  tiitvelling  for  the  recovery  of  the 
action  brooght.  ghip.    Mouey  counts.    Plea  non  assuamitj  and  the 

ifihercstitn-  r  j  i^   * 

tion  he  under  defendant  paid  352. 131. 4^2.  percent,  into  court*    At 

^^to^^ke^it''  the  trial  before  Baj/UyJ.  at  the  summer  assises  at 

?hc7S!l"a^*ird  Lancaster  18 14,  there  was  a  verdict  for  the  plaintiff  for 

may  not  have  an  averaffc  loss,  with  liberty  to  him  to  move  to  enter  a 

to  pay  more  • 

than  its  worth :  verdict  for  a  total  loss,  if  the  Court  should  be  of  that 
insuredurrom      opinion.    And  upon  its  being  moved  for  that  purpose^ 

Liverpcol  to 
Sierra  LiMCt 
was  captured, 
plundered,  her 
guns,  stores, 
papers,  and 
instnlments 
taken  away, 


the  Court  directed  a  special  case  to  be  mad^  which 
was  this: 

The  two  policies,  comprising  the  usual  risks  and 
provisions,  were  made  by  the  plaintiff  and  subscribed 
andthcToyage    by  the  defendant  on  the  nth  and  i6th  ciDeeewtber 

loU,and  was 
carried  to  Ay«/, 
where  proceed- 


1 8 13,    upon    the    chip    and   voyage    mentioned  in 


ceeciings  were  instituted  in  the  Admiralty  Court,  and  sentence  was  pronounced  in  fa- 
vour of  the  asmrcd ;  but  appeal  was  made  against  such  sentence^  and  the  assnred  abtn- 
donedf  which  sibandonroent  the  underwriter  refused  to  accept,  and  afterward  the 
remainder  of  her  cargo  was  sold  at  /«jr«/,  and  the  law  eipences  paid  thereout,  and  the 
rest  left  as  a  deposit  to  answer  the  erent  of  the  appeal,  in  order  to  obtain  the  release 
of  the  ship,  and  afterwards  the  ship  returned  to  Livearp^ol :  Held  tbait  the  assured  might 
recofcr  ts  for  a  total  loss  in  au  action  brought  after  the  ship's  ittum  to  UvtrpmL 


the 
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the  declaration.  On  the  29th  of  December  the  71?r-  \i\6. 
toTj  with  a  cargo  intended  for  barter  on  the  coast  — — 
of  Africa  tor  the  produce  of  that  country,  sailed  .  a^aha 
from  Uxferpool  on  the  voyage  insured,  manned  with  W»*^**»<'"* 
twenty  mariners,  and  carrying  sixteen  guns.  On 
the  31st  of  Jamuny  1814,  in  her  course  to  Sierra 
Zseone^the  was  captured  by  a  French  frigate.  The  captors 
took  on  board  the  frigate  the  captain  of  the  Tarlar^  and 
fourteen  of  her  crew,  and  plundered  or  threw  owrboerd 
a  considerable  part  of  her  cargo,  the  greater  part  of  her 
stores,  provisions,  and  water,  thirteen  out  of  sixteen 
great  guns,  all  her  small  arms,  and  all  her  ammunition, 
her  long  boat,  instruments,  register,  and  all  her  papers, 
except  the  log-book.  The  French  comniauder  then 
gave  her  up  thus  plundered  to  themaster  of  a  Portuguese 
schocmer,  which  he  had  previously  captured  and  burnt, 
putting  on  board  the  captain  of  the  Tartar  and  fourteen 
of  his  crew,  fourteen  other  British  sailors,  the  Portuguese 
captain,  and  twenty-one  of  his  crew.  The  French  com- 
mander ordered  the  Portuguese  captain  to  make  for  the 
nearest  land,  which  was  Buona-Vista.  The  Tartar  wa8 
left  by  the  frigate  very  short  of  provisions  and  water, 
and  with  only  an  old  chart  and  quadrant,  and  in  this 
state  reached  Buona-Vista  on  the  second  day  after  she 
parted  from  the  frigate,  where  she  took  in  such  provi- 
sions and  water  as  could  be  procured  by  bartering  part 
of  the  cargo  left  on  board  by  the  French.  After  stajring 
one  day  at  Buona^Vista  she  sailefl  for  Madeira^  but  the 
crew  being  ungovernable,  and  often  drunk,  rose  and  in- 
sisted on  going  to  one  of  the  western  islands,  and  she 
accordingly  sailed  for  Fayal^  and  arrived  there  on  the 
2itil  o( February.  There  was  no  discipline  on  board, 
but  such  command  as  there  was,  was  exercised  by  the 
Voi^IV.  Qq  '  captain 
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iSi6.        captaiin  of  the  Tartar.     As  soon  as  she  reached  Fai/al 
.         the  Poriuguese  mastel*  laid  clQim  to  the  vessel,  and  to 
against        whftt  remained  6i  the  cargo  as  his  property,  m  conse- 
HcNDtRsoN.    qygjj^  <>f  the  donation  of  the  French  commander,  and 
instituted  proceedings  in  the  ordinary  court  there.     A 
few  dajrs  after  her  arrival  tlie  ship,  and  cargo  were  seized 
•under  a  written  warrant  from  the  court,  and  Portuguese 
colours  hoisted.     The  Portuguese  master  petitioned  to 
•land  the  cargo  in  order  to  sell  a  part  for  the  support  of 
himself  and  crew,  they  being  then  out  of  all  provisions 
and  water.    This  claim  the  captain  of  the  Tarfdr  re- 
sisted, but  the  ship  was  detained  at  Fayal  during  the 
proceedings  in  the  admiralty  court  there.    On  the  loth 
of  March  the  captain  of  the  Thrtar  wrote  to  the  plaintiflT 
to  communicate  the  then  state  of  affiiirs,  and  added  that 
he  had  leave  to  land  the  remaining  part  of  his  cargo, 
idid  to  sell  it  for  the  benefit  of  those  whom  it  might  ul* 
timately  concern,  and  that  he  hoped  all  would  soon  be 
settled.     On  the  ist  of  April  sentence  was  pronouncecl 
'  by  the  Court  in  favour  of  the  captain  of  die  Tartar  ; 
against  which  sentence  the  Portuguese  master  insisted 
on  appealing.     The  letter  writt^  by  the  captain  of  the 
Tartar  on  the  loth  o{  March  reached  tlie  plaintiff  on 
the  4th  of  4P''^*^j  and  the  plaintiff  immediatefy  commu- 
nicated it  to  the  dc&ndant,  and  the  other  underwriters, 
and  gave  them  notice  that  he  abandoned  to  them  the 
ship  and  cargo,  and  demanded  a  settlement  as  for  a 
total  loss,  whidi  abandonment  the  defendant  and  the 
other  undenvrhcrs  refused  to  accept.     The  remaining 
part  of  the  cargo  was  lauded  and  sold  KiFof^al^  and  the 
disbursements  of  ship  and  Crew,  and  the  larw  expences, 
were  paid  thereout,  nnd  the  remainder  the  captain  of 
the  Tartar  was  obliged  to  leave  in  the  hands  of  a  P<>f- 
7  tuguesc 
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^tuguese  to  amwer  the  Portuguese  master's  &rther  appeal,       .  x  8 1 5. 

in  Older  to  obtain  the  release  of  his  ship.     From  the        iv^kir 

loss  of  her  cariroi  and  the  other  causes,  and  the  want  of        ngainst 

stores  which  could  not  be  procured  at  Fayalj  the  ori*^ 

^nal  voyage  became  impTacticable.     On  the  nth  of 

May^  and  not  before,  the  captain  of  tlie  Tartar  got 

possession  of  the  ship, .  and  on  the  lath  she  sailed  from 

Fojfial  bij:  Liverpool^  and  arrived  at  Liverpool  on  the 

29th.     When  she  left  Fayaly  she  could  not  have  been 

sold  there  for  more  than  6oo/.,  but  was  worth,  to  be  sold 

in  Liverpool^  i^ooL    The  expence  of  navigating  her 

from  Fc^al  to  Liverpool  was  221^.    The  sum  deposited 

at  jFc^al  was  427/.  18$.  ^d^  which  is  to  abide  the  event 

of  the  appeal.    The  appeal  is  against  the  sentence  or-^ 

dering  restitution  of  the  ship  and  cargo  to  the  captain, 

and  this  appeal  is  still  pending.     The  writ  in  this  action 

was  jsued  out  on  the  3d  ofjune  1814.    The  bioney  paid 

by  the  defendant  into  court  is  piore  than  sufficient  .to 

pay  his  proportion  of  the  loss,  supposing  it  to  be  an 

average  loss. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiiBPis  entitled  as  for.  a  total  loss.  If  the  Court 
should  be  of  opinion  that  he  is,  the  rule  to  be  absolute; 
if  otherwise,  the  rule  to  be  discharged;  witli  liberty  to 
turn  the  case  into  a  special  verdict 

Tliis  case  ,was  argued  in  last  Trinity  terra  by  Jcy  for 
the  plaintiff  and  Richardson  for  the  defendant.  For 
the  plaintiff  it  was  argued,  jst,  that  this  was  a  total  loss 
at  the  time  of  abandonment.  For  at  that  time  the  ship 
was  captured,  plundered,  dismantled,  and  givcQ  away ; 
stripped  of  her  cargo^  stores,  provisions,  Bnndy^ammuni- 
tion,  charts,  and  instruments,  without  the  {Possibility  of 
Q  4  .2  replacing 


agehst 
Hbnokrson, 
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i€  i6.  replacing  them ;  no  part  of  her  trading  perfinrmed;  the 
renewal  of  her  voyage  impracticable;  the  ship  itself  in 
the  possession  of  a  foreigner;  every  thing  gone  but  the 
hul]»  with  little  probability  of  its  being  restored,  except 
at  a  ruinous  expence.  And  if  all  these  circumstance 
combined  do  not  amount  to  a  total  loss,  what  is  it  that 
shall  constitute  a  total  loss,  to  entitle  an  assured  to 
abandon  ?  adly.  If  the  abandonment  was  well  made^ 
the  plaintiff's  right  to  recover  shall  not  be  defeated  by 
subsequent  events.  For  by  the  abandonment  the  plain^ 
tiff  acquired  a  right  to  enforce  his  indemnity  from  the 
underwriter  presentiy»  because  an  abandonment  is  in 
the  nature  of  a  present  demand;  and  **  as  a  present 
demand  cannot  properly  be  made  without  a  present 
right,  if  these  is  a  present  right  there  is  a  corresposid- 
ing  obligation  to  accede  to  it  de  prmaitir  (a)  It  is 
true  that  <<  to  authoma  an  abandonment  theie  must  be 
actually  a  total  loss,  tr  in  the  highest  dq^ree  probaUei 
at  the  time  of  abandonment  (&)  ;'*  but  die  right  of  action 
docs  not  depend  on  the  abandonment's  being  accepted, 
but  only  upon  its  being  properly  made.  For  all  the 
foreign  jurists  agree  that  abandonment  once*  made  on 
valid  ground^  is  irrevocable  by  both  parties.  Thus 
Guidon  {c\  ^  a  ship  arriving  at  a  port  of  safety  after 
abandonment  made^  must  belong  with  all  her  profits  to 
the  underwriters;"  and  in  the  terms  oTValin  {d\  *<  by 
reciprocity  of  reason  after  abandonment  declared  the 
assurer  cannot  under  protest  of  (he  return  of  the  vessel 
dispense  with  paying  the  sum  insured."    So  Emeri-^ 


(a)  Per  t,ord  Std^n  C,  Smith  v.  MerUM,  %  Ikvf,  474. 

(I)  Per  liord  SUnkmgh  C.  J.,  Anienon  t.  fVatH$t  ante,  toL  i.  140- 

(0  C*  7.  w«,  IS.  {i)  Art,  60. 

gpny 
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gan{a\  <*  My  ship  is  taken;  I  have  abandoned;  it  is  1816 
released  by  the  captor,  or  otherwise  regains  its  liberty ;  — — 
my  underwriters  are  entitled  to  the  benefit  of  such  against 
abandonment  without  any  power  in  me  to  deprive  them  Anderson. 
of  it  under  pretext  of  the  return  of  the  vessel.  By  iden- 
tity {iderUiti)  of  reason  I  have  a  right  to  compel  them 
to  the  payment  of  the  sum  insured,  without  any  power 
in  them  to  defend  themsdves  under  the  same  pretext" 
And  it  is  added,  <*  Abandonment  once  made  is  irrevoc- 
able." Also  Poikier  (6),  <<  Abandonment  transfers 
the  property  irrevocably  to  the  underwriters;"  and 
Guid.{e)9  *^  It  is  equivalent  to  a  transfer;"  and  Falin 
says  (d},  <<  I  cannot  abandon  a  ship  captured  on  oondi^ 
tion  that  if  re-captured  she  shall  still  belong  to  me;" 
and  again,  **  After  abandonment  declared  {sign^fie) 
the  eflbcts  insured  belong  to  the  assurer  (e);"  and 
Emerigon^  referring  to  Valin^  adds,  ^  This  transfer  of 
property  is  of  the  very  essence  of  abandonment."  Thus 
it  aj^ears  that  the  time  of  abandonmait,  and  not  the 
.time  of  action  brought,  is  the  period  to  determine  the 
right  of  the  assured  to  recover  for  a  total  loss;  and  it 
was  resolved  in  Dom*  Proe.  that  an  assured  may  aban- 
don notwithstanding  the  ship  is  in  safety  for  the  benefit 
of  the  owners.  (/)  Bambridge  v.  Niekon  (g)  was  decided 
upon  the  ground  that  the  assured  abandoned  under  a 
mistake  of  fiict ;  so  that  the  abandonment  was  not  wdl 
roade^  and  the  ship  afterwards  arrived  and  earned  her 
freight  Ako  granting  that  an  unconditional  restitu- 
tion of  the  ship  might  have  made  a  difference,  there  is 

(«)  Trtiti  des  Aisur.  f.  17.  j.  6.,  where  note  that  the  reference  to 
Poib.  Trmi/du  Ccmrat  d'Assun,  Mo.  138.  ought  to  be  Na  X35. 
(3)  TraiU  du  ContraS  ^Aiiur,,  Nc  35.  (0  C.  7.  «r/.3, 

{d)  Art,  47.  (0  Art.  60.  (/)  SmUb ▼.  Br9i9n,  X  Jkrw,  349- 

(/)  10  <fi«i/|  319. 

Q  q  3  noihfaig 


SB2  CASES  IN  HILARY  TERM 

iSiGk        nothing  like  it  in  this  ciise^  fyrnan  constat  at  this  mo- 


NflvER 


ment  that  the  assured  will  succeed  in  the  appeal ;  and 
against        the  restitution  is  fettered  with  a  pledge  dependent  upou 
the  result  of  the  appeal. 

For  tlie  defendant,  it  was  denied  that  the  abandon- 
ment was  well  made.  For  after  the  capture,  the  ship 
was  again  resumed  by  her  crew,  and  the  captain  had 
the  command  of  her ;  and  as  to  the  donation  made  by 
the  French  commander,  it  cannot  be  supposed  that  this 
conferred  any  right,  and  so  the  court  at  Fayal  deter- 
mined ;  and  though  an  appeal  has  been  made  against 
this  determination,  and  a  deposit  required  of  the  as- 
sured, it  never  can  be  presumed  that  tlic  result  of  that 
\  appeal  will  be  contrary  to  all  justice,  so  as  to  bring  the 

deposit  into  hazard.  And  the  captain  so  far  from  con- 
sidering it  a  total  loss  writes  that  he  hoped  all  would 
soon  be  settled.  But  in  order  to  warrant  an  abandon- 
ment the  assured  must  be  ousted  of  his  possession  in 
such  a  way  as  to  be  in  its  nature  permanent ;  and  there- 
fore an  embargo  is  not  necessarily  a  good  cause  of 
abandonment,  (a)  And  here  the  detention  was  tempo- 
rary, viz.  to  abide  the  event  of  the  Portuguese  master's 
claim,  and  the* ship  has  since  been  liberated,  and  arrived 
at  her  port,  and  the  defendant  has  paid  his  proportion 
of  the  actual  damage.  And  if  ai  the  time  of  bringing 
the  action,  the  plaintiff  has  been  indemnified,  what  pre- 
tence has  he  for  maintaining  it  ?  As  if  a  creditor  insure 
the  life  of  his  debtor,  to  the  extent  of  his  debt,  and  after 
the  death  of  the  debtor,  is  paid  the  debt,  he  cannot 
recover  against  the  underwriter,  (i)  Or  if  that  which 
is  in  its  inception  a  temporary  loss,  turn  out  subse- 

(tf )  Set  McCarthy  t.  Abel,  5  Eati,  388. 
(i)  Codsall  V.  Boldtro^  9  EaU,  ;».  / 

quently. 
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i;|uently,  aad  before  action  hroughtji  to  be/mly  a  partutl        %  ^16. 
iobs,  the  assured  shall  not  by  reason  of  bis  abandou-»        ~ 
iQent,  while  the  loss  was  tenippraryi  be  entitled  to         aj^ainst 

i*  11  %        *  *>     .  ,  T^  Henderson, 

irecover  as  for  a  total  loss,  (a)  As  to  Smtt/i  v.  Brcfwn^ 
perha|)s  it  was  considered  that  the  ship  was  held  for  the 
benefit  of  all  parties;  if  not  so»  it  seems  contrary  to 
Pardons  v,  Scatt  (6)  and  other  cases* 

Cur.  adv.  vuJt. 


Lord  Ellenborou^h*  C.  J.  on  this  day  delivered 
,tbe  judgment  of  the  Court. 

llus  was  an  action  upon  two  policies  of  essuranee 
underwritten  by  the  defendant  on  the  ship  TartaVy 
brought  to  recover  a  total  Joss,  and  the  question  upon 
the  facta  stated  in  the  case  is,  whether  the  plaintiff  is 
entitled  to  recover,  as  for  a  total  loss,  or  whether  it  be  an 
average  \o9»  only.  (Here  his  Lordship  stated  the  qas^,) 
It  has  not  been  disputed,  nor  can  it  with  any  colour  pf 
argument  be  contended,  that  on  the  4th  pf  April  1814 
•there  was  not  a  sufficient  groUnd  for  the  abandonment 
of  the  ship,  which  was  on  that  day  made  to  the  under- 
writers. The  ship  had  been  captured,  plundared  of 
thirteen  out  of  sixteen  of  her  guns,  apd  of  her  stored, 
and  possession  of  her  wa«  |iot  restored  till  afterwards, 
i.  e.  oQ  the  1  ith  of  itfoy  1814.  But  it  has  been  argued, 
tbfit  as  a  contract  of  assurance  19  3  contract  of  indem- 
nity, therefore  the  natiire  of  the  damnification  at  the 
tim^  when  the  action  is  brought  is  to  be  rc^garded  as 
:^ie  criterion  of  the  right  to  recover  as  for  a  total  loss ; 
'  and  if  at  that  time  what  had  antecedently  been  ^  tot^l 
loss  had  by  subsequent  events  ceased  to  be  so,  f^nd  had 

<fl)  BmnhrUgc  ▼.  Netlm^  lO  £«/,  3»0.  (Q  a  TamL  365- 

Q  q  4  become 
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become  an  average  loss  merdyi  that  a  compeniaticm  am 
for  an  average  loss  could  alone  be  recovered;  and  the 
case  of  GodsaU  v.  Boldera,  9  East,  ^2^  prindpally  de-» 
cided  upon  the  authority  of  Lord  Mansfidd  in  Hamiltam. 
V.  Mendez,  as  to  this  point,  and  the  case  of  Bainbrufge 
v.Neilson^  \oEast9^2g.,  were  cited. for  this  purpose. 
But  in  the  former  of  those  cases  all  cause  of  damnifica- 
tion had  ceased  before  the  action  brought,  and  in  the 
latter  (which  was  an  action  as  for  a  total  loss  upon  a 
capture  and  abandonment  as  liere)  there  was  an  entire 
restitution  of  the  ship  insured  in  an  undamaged  states 
and  she  afterwards  earned  her  freight ;  so  that  all  pre- 
tence of  total  loss  with  reference  to  the  time  of  bringing 
the  action  bad  in  that  case  ceased.  Here  the  guns  and 
stores  taken  out  of  the  ship  were  never  restored,  her 
voyage  was  completely  lost,  and  the  ship  itself  ^as 
never  fully  liberated  and  restored  but  upon  an  actual 
deposit  of  a  large  sum,  viz.  427A  185.912.  to  abide  the 
event  of  tlie  appeal  as  to  the  entire  right  of  the  property 
in  the  ship  itself,  and  subject  to  the  risk  not  only  of  the 
plaintiffs  losing  that  deposit,  but  of  being  condemned 
in  damages  to  a  much  larger  and  indefinite  amount. 
Under  these  circumstances  what  can  be  said  to  be  the 
limit  of  the  plaintiff's  loss?  If  it  is  an  average  loss,  who 
can  state  the  amount  of  such  average?  And  if  not  a 
total  loss,  by  what  circumstance  and  to  what  amount 
is  it  placed  below  that  standard  ?  The  mere  restitution 
of  the  hull,  if  the  plaintiff  may  eventually  pay  more  fi^r 
it  than  it  is  worth,  is  not  a  circumstance  by  which  the 
totality  of  the  loss  is  reducible  to  an  average  one.  If 
no  abandonment  had  been  already  made,  do  not  suffi- 
cient circumstances  exist  in  this  case  to  warrant  an 
original  abandonment  at  the  present  moment?  The 
6  voyage 
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▼ojage  itIoBi;  the  cargo  which  was  to  be  conveyed  in        i8i6. 
the  ihip,  is  wholly  gone ;  she  is  stripped  of  a  great  part       — 
ofher  necessary  equipment,  stores,  and  furniture,  and         egahu 
the  ultimate  recovery  of  any  thing  is  uncertain,  and  at-    "*''°**»®''' 
tended  with  the  trouble,  expence,  and  hazard  of  litiga- 
tion.   And  can  it  be  said  that  the  effect  of  an  abandon- 
mwt,  unquestionably  competent  to  have  rendered  the 
Ipis  a  total  loss  recoverable  as  such  at  the  time  it  was 
made^  can  be  frustrated  and  disi^pointed  by  the  con- 
tinuance in  part  of  the  same,  tod  the  occurrence  in 
part  of  other  accessory  causes  of  loss  of  a  similar 
kind?   It  appears  to  us  that  there  existed  at  the  time 
of  the  abandonment,  at  the  time  of  the  action  brought, 
and  that  there  continue  to  exist  at  the  present  moment, 
circomstances  fully  su£Bcient  to  entide  the  plaintiff  to 

recover  as  for  a  total  loss. 

Rule  absolute. 


EAMaBOTTOM  and  Others  agtmist  Harcourt    /w^, 
and  Bawden. 

DAJVDEN^  an  attorney  of  this  court,  was  arrested  An  attorney 
upon  a  latitat,  and  gave  bail  to  the  sheriff  in  a  suit  joktiy  with  1 
by  bill  brought  against  him  and  Harcourt  jointly,  /far-  J^'^ic^'of"' 
court  having  privilege  of  parliament.     And  upon  a  rule  p^'lJa"^ »*' 
nisi  that  the  bail-bond  might  be  delivered  up  to  be  can-  hit  prWilegc. 
celled,  and  common  bail  filed,  the  question  was,  whether 
in  this  case  Bttaoden  should  be  allowed  -his  privil^e, 
where  he  was  sued  jointly  with  one  who  is  privil^ed;  it 
being  contended  on  his  behalf  that  an  attorney  only  loses 
his  privil^e,  where  he  is  sued  with  another  who  is  not 
privileged.     And  Boberts  v.  Mason  {&)  was  cited. 

(tf )  I  TaunI,  254. 

The 
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x8 1 6.  The  Aitomey-General  and  Comynj  who  sbeiwed  cuise^ 

,,  — ""^  teferr^  to  2T<H'5  /Vac.  (a)  for  the  rulc^  tbat  an  attorney 
4f«fw/  shall  not  be  allowed  his  privil^e^  where  he  sue$  or  is 
sued  en  autre  drotty  or  jointly  with  his  wife  or  other  per- 
son who  is  not  pririleged.  And  though  in  this  case  the 
person  with  whom  Bawden  is  sued  has  privilege  of  par* 
liament,  yet  if  the  plaintifls  had  sued  by  origjuMi,  Beegh 
den  deatiy  would  not  have  been  allowed  his  privSege ; 
and  the  rule  seems  to  be  that  wherever  a  different  re- 
medy from  that  in  which  an  attorney  is  entitled  to  bis 
prhil^e  lies  against  him  jointty  inth  another,  there 
he  sliall  not  be  allowed  his  privilege. 

The  Court  agreed,  that  where  an  attorney  is  sued 
jointly  with  a  person  not  privileged,  he  shall  not  be 
allowed  his  privilege.  But  they  inquired  if  there  was 
any  authority  to  the  same  effect,  where  an  attorney  is 
sued  with  a  privileged  person.  And  it  being  admitted 
that  there  was  not  any  such  authority,  they  said  that  in 
the  present  mode  of  proceeding  by  bill  the  attorney  was 
intitled  to  his  privilege. 

Rule  absolute.  (6) 

ideate  and  Casberd  were  in  support  of  the  rule. 

{a)  76,  (*)  Sec  a  Imp,Pr»  568.  7tli  edit. 
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TO     THE 


PRINCIPAL   MATTERS. 


ABANDONMENT, 

See  Insurance,  5.  ?• 

ACCEPTANCE, 
.Ser  Bills  of  Exchange,  4. 

ACTION  ON  THE  CASE. 

1.  'T^HE  trustees  of  a  public  road, 

X  who  were  empowered  and 
required  by  act  of  parliament  to 
place  lamps  along  the  road,  if  they 
should  think  necessary,  and  to 
make  contracts  for  the  cleansing  of 
the  road,  and  to  take  a  night-toll 
for  the  purpose  of  enabling  them 
to  light  and  watch  the  same,  were 
held  not  liable  in  an  action  upon 
the  case  for  an  injury  suffered 
by'  an  individual  in  crossing  the 
road  at  night,  by  falling  over  a 
heap  of  scrapings  left  on  tlie  road- 
side, after  cleansing  the  road,  with- 
out any  lights.  Harris  and  Wife 
V.  Baker,  E.  56  G.  3.         Page  27 

2.  Where  plaintiff  declared  that  be- 
fore and  at  the  time  of  committing 
the  grievance,  he  was  navigating 
his  barges  laden  with  goods  along 
a  public  navigable  crock,  and  that 


AFFIDAVIT. 

defendant  wrongfully  moored  a 
barge  across,  and  kept  the  same 
so  moored,  from  thence  hitherto, 
and  thereby  obstructed  the  public 
navigable  creek,  and  prevented 
the  plaintiff  from  navigating  his 
barges  so  laden,  per  quod  plaintiff 
was  obliged  to  convey  his  goods  a 
great  distance  over  land,,  and  was 
put  to  trouble  and  expeilce  in  the 
carriage  of  his  goods  oYer  land : 
Held  that  this  was  such  a  special 
damage  for  which  an  actioo  upon 
the  case  would  lie.  Rose  and 
Others  v.  Miles,  E.  55  G.  3.  P.  101 


AFnDAVIT> 


See  Error,  Writ  of. 

RANTO. 


Quo  War- 


Affidavit  of  debt,  "  that  defendant  is 
indebted  to  plaintiff  in  6000/.  upon 
a  bond,  bearing  date,  &c.  and 
made  and  entered  into  by  defend- 
ant to  plaintiff  in  the  penal  sum  of 
25,000/."  without  shewing  the  con- 
dition of  the  bond,  is  insu£Scient ; 
and  the  Court  discharged  defend- 
ant 
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ARMY. 


ASSUMPSIT. 


ant  (Ki  common  bail.    Bosanmtel 

and  Others  v.  FmU,  T.  55  0.  S: 

PageS29 

AMENDMENT. 

1.  Where  a  verdict  was  given  for  a- 
smn  exceeding  the  damages  in  the 
declaration,  and  judgment  entered 
for  the  same^  and  writ  of  error 
upon  the  judgment  assigning  that 
fiw  cause,  the  Court  allowed  the 
plaintiffii  to  amend  the  judgment 
and  transcript  in  a  term  sub- 
sequent to  Uiat  in  which  the  judg- 
ment was  signed,  by  entering  a 
remittitur  for  the  excess.  Usher 
and  Another  v.Dansey  and  Others^ 
E.55G.S.  94^ 

2.  The  Court  refused  to  allow  plwn- 
tiff  to  amend  a  fi.  fa.  where  the 
defendant  had  become  bankrupt 
before  sale  of  the  goods  taken 
under  it.  Hunt  v.  Pasmauy  T. 
55  G.$.  328 

ANNUITY, 
See  Bakkrupt,  2.    Dbbt>  1. 

APPEAL, 

See  Mandamus,  5,  6. 

An  ffCtHi  does  not  lie  to  the  quarter 

scpsmns  i^ainst  an  order  for  reUef. 

The  King  v.  The  Justices  of  Devon, 

M.B6G.S.  421 

APPOINTMENT, 
See  OvBBSBXRs. 

ARMY. 

In  trespass  against  the  adjutant  of 
a  regiment  of  local  militia  for  ar- 
restmg  and  imt>risonmg  a  serjeant 
in  the  same  regiment,  upon  a 
charge  of  unsoldier-like  conduct  in 
exciting  disobedience  and  mutiny, 
it  is  a  good  defence  upon  the 
general  issue  that  the  action  was 
not  brought  within  six  months  after 


the  fact  committed ;  but  if  the  im- 
prisonment is  continued  by  de- 
fendant, in  pursuance  of  orders 
from  the  commanding  officer  of  the 
regiment,  to  a  period  within  six 
months,  the  action  lies ;  unless  the 
continuance  of  it  be  justifiable  od 
the  part  of  the  commanding  officer ; 
and  such  continuance  was  held  to 
to  be  justifiable  where  it  was  in 
order  to  bring  plaintiff  to  a  general 
court-martial  for  uttering  words  in 
the  presence  of  several  serjeanta 
and  others  of  the  same  reginvnt, 
amounting  to  disorderly  conduct 
on  the  part  of  plaintiff  to  the  pre- 
judice of  good  order  and  military 
discipline,  within  the  24th  section 
of  the  articles  of  war,  art.  2.,  al- 
though the  words  uttered  referred 
to  an  order  made  by  the  com- 
manding officer,  which  he  was  not 
strictly  competent  to  make,  and 
although  plamtiff  was  acquitted  by 
*  the  sentence  of  the  court-martial. 
Bailey  Y.Warden  (in  Error),  M. 
56  6.S.  Page  400 

ASSUMPSIT. 

Where  a  pauper  had  his  leg  acci- 
dentally fractured  in  one  parish, 
and  was  conveyed  to  the  next 
house  in  an  adjoining  parish,  and 
was  confined  there  and  visited  by 
the  overseer,  and  attended  by  the 
surgeon  who  attended  the  parish 
poor,  with  the  knowledge  of  the 
overseer:  Held  that  the  waxgtott 
might  have  assimipsit  againat  the 
overseer  for  the  expences  of  the 
cnre;  for  there  was  not  any  eUi- 

Stion  against  the  pariah  where 
e  accident  happened  to  pqr  thcac 
expences,  and  tne  overseer's  know- 
ing of  and  not  repudiating  the  sur- 
geon's attendance  was  equivalent 
to  a  request.  Lttmi^.&mee^  T. 
55(j.S.  275 


ATTOR- 


BANKRUPT. 
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ATTORNEY, 
^S^  Pritilsge. 

ATTORNEY,  WARRANT  OF, 
See  Practics,  1. 

AVERMENT, 
See  EviDRNCR,  7,  8. 

BAIL, 
See  EscAPK. 

1.  Bdl  allowed  to  justify  in  respect 
of  proper^,  coDnsting  parthr  of 
cash  and  partly  of  a  freeoold 
hoiue  at  Gihrakar,  Beardmare 
0nd  Others  ▼•  Phillwi,  T.  65  O.S. 

Page  173 

2.  A  native  of  England  was  aUowed 
to  justify  as  hail,  in  respect  of 
property  partly  in  England  and 
partly  abroad.  Graham  v.  Ander- 
eanyM.SSG.S.  371 

BAIL-BOND, 
See  Pleadiko,  1. 

BAIL,  RECOGNIZANCE  OF, 
See  SciRB  Facias. 

BANKRUPT, 

See  Ambhdmsmt,  2.   Partnrrs,  1^ 

1 .  A  transfer  of  a  ship  and  cargo  at 
sea,  conreyed  hy  Af.  to  S.  as  a 
securitr  fbr  money  borrowed,  hy 
executmg  and  delivering  to  S,  a 
hill  of  sale  of  the  ship,  a  policy 
mHin  ship  and  cargo,,  and  indorsing 
the  bills  (rf*  ladings  was  held  not  to 
pass  the  property  to  5.,  where  S. 
neglectea,  upon  the  ship's  return 
and  notice  thereof,  to  taxe  posses- 
sion, or  to  do  any  act  to  notify 
the  transfer  of  the  property  to 
him ;  but  that  the  property  passed 
to  the  assignees  of  M.,  who  be- 
came bankrupt,  as  being  tn  the 
possession,  order,  and  dupositioa 


of  AT.  at  the  time  when  he  became 
bankrupt  within  the  stat.  21  Joe  A. 
C.19.  Also  that  an  agreement  be- 
tween M.  and  the  captain,  th^H 
the  captain  should  have  one*fifUi 
share  of  the  profit  or  1(ms  of  the 
voyage  on  ship  and  cargo,  did  not 
prevent  S.  from  taking  possession. 
Mair  and  Others^  Assignees^  v. 
Glennie  and  Others,  Assigneetj 
7.  55  G.  3.  Page  240 

2.  A  surety^in  an  annuity  deed  who 
is  compelled  by  the  annui^  credits 
or  after  the  bankruptcy  and  allow* 
ance  of  the  certificate  of  the  prin- 
dpal  to  pay  several  sums  for  arrears 
due  after  the  issuing  of  the  con^ 
mission,  is  not  within  stat.  49  6.  S. 
c.  121.  s.  8.,  and  therefore  may 
have  an  action  against  the  prino- 

dfor  such  sums,  and  hold  nim  to 
.    Welsh  v.JVdsh  and  Another, 
T.55G.S.  332 

BASTARD. 

1.  Order  of  filiation  on  the  putathre 
father,  stating  that  die  child  si 
lik^y  to  become  chargoabky  held 
sufficient,  without  shewing  that  it 
was  actually  chargeable.  Rex  v. 
The  Inhabitants  of  Harttngton 
Upper  Quarter,  H.  56  G.  3.      559 

2.  If  the  order  directs  a  sum  to  be 
paid  towards  the  lying-in  and  main- 
tenance, it  seems  to  be  enough, 
without  statine  that  the  sum  was 
expended  by  me  overseers.  And 
if  it  be  stated  to  be  on  complaint 
of  the  overseers  of  a  townsnip  it 
need  not  state  that  it  is  a  townsnip 
maintaining  its  own  poor.  to. 

BILLS  OF  EXCHANGE. 

1.  A  bill  of  exchange,  drawn  in  this 
form:  "Pay  to  our  order,"  Ac. 
signed  in  the  name  of  two  persons 
mi  Co.j  and  accepted  by  defend- 
ant, may  be  declared  upon  by  the 
indorsees  as  a  bill  drawn  by  an  ag- 
gregate 
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BOND. 


gregBte  fimi,  and  if  it  be  proved 
that  the  firm  conaiflts  of  only  one 
person,  yet  it  is  not  a  variance. 
Bass  and  Anoii^er  v.  CUve^  E. 
55G.S-  Page  13 

52.  The  <kawer  of  a  bill  of  exchange, 
.  who  has  no  effeots  in  the  hands  of 
the  drawee,  except  tliat  he  has 
supplied  him  with  goods  upon  cre- 
dit, which  credit  does  not  expire 
until  long  after  the  bill  would  be- 
come due,  is  not  discharged  by 
;wtiit  of  notice  of  the  dishonour. 
Oaru^e  v.  Dakon,   T.  55  G.  3. 

226 

e.  Time  given  by  the  indorsee  to  the 

SBjee    does   not   discharge    the 
rawer.  »A. 

4.  Where  tiie  holders  of  a  foreign  bill 
.  4)£  exchange,  payable  60  days  after 
sight,  presented  it  to  the  drawees 
for  acceptanoe,  which  being  re- 
fused, they  protested  it  for  non- 
acceptance,  and  afterwards,  on  the 
day  when  it  b^ame  due,  presented 
it  to  the  drawees  for  payment, 
making  a  charge  for  the  expences 
of  protesting  it,  to  whicli  the' 
drawees  said,  ^  This  bill  will  be 
paid,  but  we  cannot  allow  you  for 
a  duplicate  protest,*'  and  the  hold- 
ers refused  to  receive  payment 
without  the  charges,  and  afterwards 
the  drawees  revoked  their  offer  to 
•  pay :  Held  that  they  might  well 
do  so,  for  this  did  not  amount  to 
an  acceptance  of  the  bill  by  the 
draifees.  Anderson  and  Others  v. 
Heath  and  Others,  T.  55  G.  3.  303 
»5  A  bill  of  exchange  payable  at  a 
banker's  in  Limdon,  which,  by  rea- 
son of  being  mislaid,  was  not 
presented  for  payment,  but  the 
acceptor  was  some  months  afler- 
wards  informed  of  its  being  mislaid 
was  held  not  to  be  discharged,  but 
that  the  drawer  might  set  it  off  in 
an  action  brousht  against  him  by 
the  acceptor,  although  the  bankers 
at  whose  house  the  bill  was  pay- 


able failed  in  the  interval,  and  the 
acceptor  had  at  aU  times  up  to  the 
failure  of  the  bankers  a  balance  in 
their  hands  sufficient  to  qover  the 
acceptance.  Sc6ag  v.  AbMoly  H. 
56  G.  3.  Page  462 

6.  Where  the  indorsee  declared 
against  the-  maker  of  a  promissory 
note,  th&t  he  nfade  the  same  pay" 
able  at  the  house  of  Messrs.  B.  and 
Co. J  London,  and  upon  production 
of  the  note  at  the  trial  it  appeared 
that  the  address  at  the  houae  of 
Messrs.  JB.  and  Co.wsas  not  st  part 
of  the  note,  but  only  a  memoran- 
dum at  the  foot  of  the  note :  Held 
that  this  was  a  variance.  JSvon  v. 
RusseU,  H.56G.S.  603 

BOARD  OF  CONTROL, 

See  Mandamus,  3. 

BOND, 

See  Release,  2. 

In  debt  on  bond,  conditioned  for  the 
performance  of  several  things,  if 
one  of  them  be  void  at  the  common 
laiw,  yet  the  bond  maybe  good  for 
the  others ;  as  where  it  was  cpn- 
ditioned  to  pay  money  to  the 
obligee  upon  the  conveyance  of  an 
estate  to  the  obligor,  and  to  pre- 
sent the  obligee's  son  to  the  next 
avoidance  of  a  church,  theadvow- 
son  of  which  belonged  to  the 
estate,  if  he  were  then  of  age  to 
take  it,  or  if  not,  to  procure  the 
person  who  should  be  presented  to 
resign,  upon  notice  of  the  son's 
being  quadified  to  take  it,  and  to 
present  him :  Held  that  admitting 
that  part  of  the  condition  for  the 
presentation  of  the  oblieee's  son 
to  be  simoniacal,  yet  the  Dond  wa$ 
good  for  the  payment  of  the  mo- 
ney. AVtcwan,  ExeaUor  of  H. 
NetKmauy  v.  ^^evman,  E*  55  G.  3. 

66 

BROKER 


CHARTER-PARTY. 

BROKER  AND  PRrNClt^AL. . 

Where  defendant  purchased,  as  bro- 
ker for  B.,  the  goodjB  of  A*,  for 
whom  he  sold  them  under  a  del 
credere  commission,  and  did  not 
disclose  at  the  time  the  name  of  ^., 
but  disclosed  it  soon  after,  and  af- 
terwards paid  A.  the  price  :  Held 
thAt  in  an  action  by  the  assignees  bf 
B^lo  recover  the  balance  due  upon 
A  resale  of  the  goods  made  by .  de- . 
fendant  on  account  of  J9.,  defend- 

.  ant  was  not  entitled  to  set  off  either 
under  stat.  2  G. 2.  c.  22.  *.  IS.,  or 
5G.2.  C.30.  «.  28.,  the  payment 
made  to  A.  Morris  v.  dteasbyy 
H.  Se-G.S.  Page 566. 

CANTEEN, 
See  Poor  Rate,  2. 

CERTIORARI, 

See  OvEBSEERS.     Sessions. 

1 .  Certiorari  granted  at  the  instance , 
of  the  Attorney-General  on  behalf 
of  a  prisoner  to  remove  an  indict- 
ment for  murder,  found  against 
him  at  the  sessions  for  the  city  of 
Rochester;  also  a  habeas  eorpus  to 
bring  the  prisoner  into  this  court. 
The  King  v.  Thomas,  M.  56  G.  3. 

442 

2'.  An  indictment  found  at  the  quar- 
ter sessions  upon  stat.  52  G.  3. 
C.1S5.  *.  12.  for  disturbing  a  re- 
ligious assembly,  may  be  removed 
into  this  court  by  certiorari  before 
trial.  The  King  v.  WatUe^j  H. 
56  G.  3.  508 

CHARTER-PARTY, 

See  Freight. 

Where  defendant  chartered  his  ship 
to  the  commissioners  of  the  trans- 
port service  on  behalf  of  the  crown, 
to  be  employed  as  a  transport,  and; 
the  i»hip  ia  the  course  of  such  em-; 
ployment  made  several   voyages' 


COSTS. 


fm 


from  BepHord  to'  for^^  ports  and 
.baclc.bddthatby  the^terms  of  the 
charter-party,  coupled  with  the 
nature  m  the  service,  a  temporary 
ownership  passed  to  the  crown,  sp 
that  defendant  d^ng  the  time  of 
such-service  was  not  to  be  consi- 
dered as  owner  within  the  charters 
granted  to  the  Trinit^House, 
.which  impose  lighthouse  duties, 
and  for  buoyage  and  beaconage, 
on  the  masters  and  ownons  of 
ships,  the  Master,  Wardem,.and 
Assistants  of  the  Trinity" House  v. 
Clark,  T.  55  G.  3-  288 

CHURCH  RATE, 
See  Mandamus,  2, 

CODICIL, 
See  Devise,  1. 

COPYHOLD, 
See  Mandamus,  1.        ' 

COSTS. 

.  A  suggestion  cannot  be  entered 
under  stat,  23  G.  2.  e.  33.  in  order 
to  entitle  the  defendant  to  double 
costs,  after  judgment  by  default 
and  writ  of  inlquiry,  but  only  where 
there  has  been  a  trial.  Harris  v, 
Lloi^d,  E.  55  G.  3.  169 

U  The  sessions  before  whom  a  pa- 
rish is  acquitted  upon  the  trial  of 
an  indictment  for  not  repairing  a 
highway,  may  by  their  order  award 
C«  and  E,  to  pay  costs  to  the  pa- 
fish,  although  the  names  of  C."  and 
E,  be  not  on  the  back  of  the  in* 
dictment,  and  although  the  indict- 
ment originated  in  a  presentment 
of  A.  and  B.  constiubles,  whose 
nunes  are  on  the  indictment ;  and 
it  is  enough  if  the  order  is  intituled 
as  in  the  prosecution  of  C  4uid  £., 
without  shewing  further  that  C. 
and  E,  are  prosecutorsi ;  neither 
^eed  it  appear  on  the  face  of  tlie 

order 
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COUNTY  RATE. 


order  that  the  indictanenl  was 
tried,  if  that  appear  by  the  record 
of  the  proceedungB ;  and  the  order 
is  good  in  form  if  it  be  for  the  pay- 
.  ment  of  the  costs  to  the  solicitor  of 
the  parish.  IThe  King  v.  Comme' 
rdl andEttis,  T.  55  G.S.  Page  dOS 
S.  Upon  a  petition  to  the  House  of 
Commons  against  the  return  of  a 
member,  and  also  charging  the  re- 
toming-officer  with  corruption  and 
bribery,  if  the  retumine-oScer  at- 
tend by  his  counsel  and  agent  be- 
fore the  select  committee,  and 
bring  witnesses  to  defend  himself 
against  Uiose  charges,  and  the 
committee  report  tlmt  the  charges 
appeared  to  Uiem  friyolous  and 
vexatious,  which  resolution  is  en- 
tered in  the  journals,  and  the  re- 
tuming-officer  obtain  the  Speaker's 
order  and  certificate,  pursuant  to 
atat.  28  G.  S.  t.  52v  ascertaining 
the  amount  of  his  costs  and  ex- 
pences,  debt  lies  to  recover  them.. 
Trueman  v.  Lambert  and  Otkersj 
T.56G.S.  234 

4.  The  costs  of  a  prosecution,  in  the 
borough  court  of  Liverpool,  for  a 
felony  committed  withm  the  bo- 
rough, may  be  ordered  by  the 
Court  to  be  paid  by  the  treasurer 
of  the  coun^^  of  Lancaster,  the' 
borough  of  Liverpool  not  having 
exclusivejurisdiction,norany  trea- 
surer like  a  county  treasurer,  nor 
any  rate  in  the  nature  of  a  county 
rate,  but  contributing  as  a  part  of 
the  county  to  the  county  rate. 
The  King  v.  Johnson,  H.  56  G.  3. 
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COTTON, 
See  Wool. 

COUNTY  RATE. 
A  charter  granting  jurisdiction  to  bo- 
rough justices  over  a  district  not 
within  the  borough,  without  words 
of  exclusive  juriMliction,  does  not 


cxckide  the  comity  justiett  from 
rating  the  district  to   a  county 
rate;  therefore, where, by  charters 
Efho.^.  and  H.T.  to  the  borough 
of  Leicester^  the  borough  justices 
have  exclusive  jurisdiction  within 
the  borough,  with  a  non-intromit^ 
tant  as  to  the  county  justices ;  mod 
by  another  charter,£{a.,allhou9es, 
drc  within  the  parish  of  SU  Masry, 
in  Leicester^  are  put  under  the  go- 
vernment and  jurisdiction  of  use 
boroi^h  justices,  saving  to  aU  per- 
sons weir  rights  and  jurisdictions : 
Held   that   the  justices   for  the 
county  of  Leicester  might  wdl  im- 
pose a  countv  rate  upon  a  part  of 
the  parish  of  St.  Mary,  which  lies 
withm  the  county,  and  not  within 
the  borough,  although  a  rate  in 
the  nature  of  a  county  rate  had 
been  previously  imposed  for  the 
same  tune  by  the  borough  iusticea ; 
and  although  it  i4>peared  that  in 
one  instance  only  in  1684,  this  psot 
of  the  parish  had  contributea  to 
the  rate  for  the  county  at  large, 
and  that  from  1768  to  the  present 
time  rates  in  the  nature  of  county 
rates  had  been  assessed  upon  the 
parish  at  large  by  the  borough  / 
justices;    for  before  the  charter 
Elizm  this  part  of  the  parish  could 
not  have  been  contributory  to  the 
borough  rates,  and  must  have  been 
by  law  contributing  to  the  county 
rates,  and  the  charter  did  not  vary 
the  place  to  which  it  should  con- 
tribute from  the  county  to  the  bo- 
rough; and  thoi^h  there  was  no 
poor  rate,  or  petty  constable,  or 
other  peace  officer  for  this  part  of 
the  parish,  out  of  which  the  rate 
might  be  levied  by  stat.  12  G.  2. 
e.  ^.y  yet  the  statute  does  not  on 
that   account  transfer    the  right 
from  the  county  to  the  borough 
justices,  and  the  44  (x.S.  c.S4.  ^.9. 
(local  act)    supplies   any  '  defect 
which  there  might  be  in  lS^G.2. 
C.S9.  to  warrant  the  li^vy.    Bates 
▼.  Win- 


DEBT. 


DEVISE. 


T«  Wbuimitejf  und  Anoiherf   M. 
BSG.S.  Page429 

COVENANT, 
See  Variance.   Warranty. 

1.  Covenant  lies  by  devisee  of  lands 
in  fee  upon  a  covenant  made  by 
defendant  to  the  testator^  to  whom 
defendant  conveyed  the  lands  in 
fee,  that  defendbnt  was  lawfully 
seised,  &c.  and  had  a  good  right  to 
convey,  Ac;  for  such  covenant 
runs  with  the  land,  and  though 
broken  in  the  lifetime  of  testator, 
b  a  continuing  breach  in  the  time 
of  the  devisee,  and  it  is  sufficient 
to  allege  for  damage  that  thereby 
the  lands  are  of  less  value  to  the 
devisee,  and  that  he  is  prevented 
from  selling  them  so  advantage- 
ously. Kingdon  v.  Noitkt  E, 
55  O.  S.  53 

2.  Covenant  lies  by  the  heir,  upon  a 
covenant  made  to  the  ancestor  and 
his  heirs,  to  whom  lands  are  con- 
veyed in  fee  by  husband  and  wife, 
that  he  and  his  wife  will  make  fur- 
ther assurance  upon  request  of  the 
ancestor  and  his  heirs;  and  the 
heir  may  well  assign  for  breach, 
that  his  ancestor  *  requested  the 
htisband,  that  he  and  his  wife  would 
levy  a  fine  to  pass  the  estate  of  the 
wife  legally  to  him  and  his  heirs, 
which  they  refused  to  do  before 
their  decease,  per  quod  after  the 
death  of  the  ancestor  the  devisee 
of  the  wife  ejected  the  heir.  Jones 
and  Another  v.  King^  T.  55  G.  3. 
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DEBT, 

See  Sheriff. 

!•  Debt  does  not  lie  at  the  common 
law,  nor  by  stat.  8  Ann.  c,  14.  for 
the  arrears  of  an  annuity  or  yearly 
rent  devised  payable  out  of  \anaa 
to  A.  during  the  life  of  B.,  to 
Vot.IV- 


whom  the  lands  are  devised  for  life, 
paying  the  same  thereout,  so  Icmg 
as  the  estate  of  freehold  continues. 
JVebb  V.  Jiggt  and  Mofihu  hie 
Wife,  E.  55^.S.  Page  113 

2.  Debt  lies  by  the  assignees  of  a 
replevin  bond  against  one  of  the 
sureties  in  the  Minet  only.  And 
where  they  declared  that  at  the 
dty  of  C,  and  within  the  jurisdic- 
tion  of  the  mayor  of  the  city,  they 
distrained  the  goods  of  fF.  H.  for 
rent,  and  that  W.  H.  at  the  said 
city  made  his  plaint  to  the  mayor, 
&C.,  and  prayed  deliverance,  &c. ; 
whereupon  the  mayor  took  firom 
him  and  the  defendant,  and  another 
person  a  bond  which  diey  all  three 
executed,  conditioned  u>r  W.H 
appearing  before  the  mayor  or  h^i 
deputy  at  the  next  court  of  record 
of  the  city,  and  there  prosecuting 
his  suit,  &c. ;  and  thereupon  the 
mayor  replevied,  &c. ;  Held  that 
it  was  not  ground  for  special  de- 
murrer,  that  the  declaration  did 
not  shew  a  custom  for  the  mayor 
to  grant  replevin  and  take  bond, 
and  did  not  shew  that  plaint  was 
made  in  court.  Wikon  v.  Hobday^ 
E.55G.3.  120 

DEL  CREDERE  COMMISSION, 

See  BrokIb. 

DEPOSITIONS. 
See  EviDXNCB,  2|  8. 

DEVISE, 

See  Will.  Foreign  Court. 

1.  Devise  to  J.  B.  of  all  his  plant- 
ations, lands,  tenements,  negroes, 
slaves,  cattle  plantations,  stock, 
utensils,  and  hereditaments  in  the 
island  of  Si.  Kitts,  to  hold  to«7.  J?., 
his  heirs,  executors,  ftc,  accord- 
ing to  the  nature  and  quality 
R  r  thereof, 
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DEVISE. 


tfiercof,  to  the  use  that  W.  B. 
should  have  one  clear  annuity  or 
rent-charge  of  150/.  for  his  life,  to 
be'  issuuig  out  of  said  plantations, 
&c.»  and  subject  to  and  chargeable 
as  aforesaid  to  the  use  of  J,  B.y 
his  heirs,  executors,  &c.  according 
to  the  nature  and  quality  of  the 

S remises.      Codicil,   reciting  the 
eath  of  W.  B.,  devised  the  said 
annuity  to  trustees  in  trust  for  Af  . 
G.  for  life,  to  be  raised  out  of  his 
said  plantations  and  estates,  and 
paid  in  same  manner  and  with  like 
remedies  as  directed  in  favour  of 
fV,  B.      Second  codicil  revoked 
that  part  of  first  in  which  he  had 
|;iven  to  Af.  G.  150/.  per  ann.  and 
instead  thereof  he  gave  20/.  per 
ann.  to  M*  G.  for  life.    Third  co- 
dicil revoked  that  part  of  the  will 
in  which  he  devised  to  /.  B.  all 
his  estate  and  property  in  St*  KitU 
and  declared  the  same  void,  and 
gave  and  bequeathed  the  said  pro- 
perty to  «/.  B.  in  fee :  Held  tliat 
the  annuity  given  to  M.  G.  by  the 
1st  codicil  was  not  revoked  by  the 
last  codicil,  nor  reduced  by  the 
2d  codicil,  the  2d  codicil  not  being 
^ecuted  according  to  the  statute 
of  frauds,  which  is  in  force  in  the 
^4Nud  island  of  S^^CAnf^opA^.  Beck- 
ett and  Another,  Assignees  of  M. 
Gould,    Widow,    a    Bankrupt,   v. 
Harden  and  Another,  E.  55  G.  3. 
Pagel 
I.  Devise^  1st,  to  my  wife  all  my 
goods,' &c.  to 'her  and  her  heirs, 
also  three  cow-commons  to  her 
and  her  heirs ;  2dly,  to  my  two  ne- 
phews all  that  pSeoe  of  lan4  called, 
Ac,  also  to  my  nephews  all  that 
piece  of  land^^alled,  &c.  astenanU 
.  m  CQnimon,  and  to  their  several 
.heir^  i^d  assigns  for  ever;  Sdly, 
*'  I  give  to  J.  C.  all  that  my  house 
,  and  premises  at  P,  I  also  give  to 
J.  Call  that  my  land  in  P.  and  R. 
to  him,  his  hesrs-  and  assigns  :Jbr 
lof- 


ever ."  Held  that  J.  €.  toot  9 tee 
in  the  house  and  premises  as  well 
as  in  the  land.  Fenny  d.  Callings 
V.  Etoestace,  E.  55  G.  S.    Page  58 

3.  Devise  of  lands  to  R.  D.,  hi* 
eldest  son,  and  his  heirs;  but  if  it 
should  happen  that  R*  2>.  should 
die  and  leave  no  issue,  then  to  Jus 
son  IT.  D.  and  his  heirs;  and  if  he 
should  die  without  isstie,  then  to 
his  son  E*  D.,  &c. :  Held  that  R. 

D.  took  an  estate  tail.  Dansey  v. 
Griffiths,  E.  55  G.  3.  61 

4.  Devise  to  his  wife  and  daaghtei^ 

E.  jointly  during  his  wife's  life,  and 
from  and  after  her  decease  to  the 
use  of  E.  for  life,  and  from  and 
after  her  decease  to  her  first  and 
every  other  son,  according  to  seni- 
ority, andkfor  want  of  suda  sons  to 
her  daughter  or  daughters  to  be 
equally  divided,  and  ifthere  should 
be  no  more  thsun  one  dau^iter,  to 
her  use;  and  in  default  ^ suck 
issue  of  his  daughter  £*,  to  his 
daughter  M.  for  life,  then  to  her 
first  and  every  other  son,  subject 
to  the  like  restiictioas  and  limita- 
tions, and  for  want  of  such,  to  the 
dau^iter  or  as  many  daughtersof  A£. 
to  be  equally  divicfed ;  and  for  want 
of  such,  to  his  daughter  C.  Mr  life, 
(remainder  in  like  manner) ;  amdjbr 
want  ofaU  such  issues,  to  his  own 
right  heirs  for  ever:  Hdd  that 
the  remainder  to  M.  and  her  chiU 
dren  was  not  a  contingent  remain- 
der defeasible  by  the  event  oi  EJs 
dying  and  leaving  a  danghter,  in 
whom  the  estate  vested ;  but  diat 
such  renuiinder  took  effect  in  the 
children  of  Af.  upon  the  death  of 
the  daughter  of  1^  Goodright  d, 
lioyd  and  Others  v.  Jones  and 
Others,  E.55G.3.  88 

J5^  jbevjse  to  his  wife  for  life,  re* 
mainiler  to  trustees,  &c,  remainder 
,to  his4aughter  for  life,  remainder 
to  trustee*^,  &c^  remainder  to  the 
heifs  of;|M;^  body ;  and  for  want  of 
.    >         such 
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tfoch  issue,  renuunder  over  in  fee ; 
it  beinff  his  will  and  meaning,  that 
after  the  decease  of  his  wife,  his 
daughter  should  have  only  an  es- 
tate for  life,  and  that  after  the  de- 
cease of  his  wife  and  daughter  the 
premise^  should  go  to  and  vest  in 
.  the  heirs  of  the  body  of  his  daugh- 
ter ;  and  for  want  of  such  issue, 
should  go  over  in  fee,  and  that 
his  daughter  should  not  have  any 
power  to  defeat  his  intent :  Held 
that  the  daughter,  notwithstanding, 
took  an  estate  tail,  and  barred  the 
remainder  over  by  sufl^ring  a  re- 
covery.    Roey  dem.  Thong  v.  Bed- 
ford, M.  56  G.  3.  Page  362 
6.  Devise  to  wife  of  "  all  and  singu- 
lar my  freehold  lands,  messuages, 
and  tenements  at,  &c.  or  elsewhere 
together  with  all  my  household 
g<K>d8,  &c.  for  life,  and  after  her 
decease  then  all  the  said  estates^ 
goods,  &c.  to  be  divided  amone 
my  sons  (naming  five)  share  and 
share  alike:"  Held  that  the  sons 
took  a  fee  in  the  lands  after  the 
death  of  the  wife,  and  that  the 
estate  of  one  of  them  was  well  de- 
vised to  another,  by  a  devise  *'  of 
all  m^  proportionable  share  which 
belongs  to  me  after  my  mother's 
death,  to  him  and  his  heirs.     Roe 
dem.  AUport  and  Others,  v.  Bacon^ 
M.  56G.S.  366 
?•  Devise  of  testator's  reversion  to 
«/•  N,  for  life,  with  power  to  joint- 
ure and  raise  portions  for  younger 
children,  remainder  to  his  first  and 
other  sons,  &c.,  with  power  to  J. 
A^  and  those  in  remainder  during 
their   respective    possessions,    to 
Biake  leases  of  the  land$  in  Sussex 
and  Huntingdonshire  for  not  ex- 
ceedmg  ?1  years,  at  the  most  rent; 
and  of  the  lands  in  Middlesex  and 
.  London  for  not  exceeding  61  years 
at  the  usual  or  other  the  most  rent : 
Held  that  </•  N,  might  well  lease 
the  lands  in  Midlesex  upon  a  fine, 
and  at  a  reserved  rent,  which  rent 


exceeded  the  rent  reserved  upon 
a  former  lease  in  being  at  the  date 
of  the  will,  and  at  the  testator's 
death,  and  upon  which  lease  the 
then  lessor  had  also  taken  a  fine. 
Do^,  d,  Neumham  and  Another  v. 
Creed,  M.  56  G.  3.  Page  371 

8.  Where  T.  T.  was  seised  of  a  mes- 
suage and  lands  in  a  parish,  and 
in  two  hamlets  of  the  same  parish, 
which  he  purchased  of  jL.,  and  let 
to  a  tenant  at  one  entire  rent,  and 
afterwards  other  lands  were  allot- 
ted to  him  under  an  inclosure  act, 
in  lieu  of  the  said  lands,  except 
the  messuage  and  two  acres,  which 
remained  as  before,  all  which  the 
tenant  continued  to  hold  at  the 
same  rent  as  before;  and  aftei- 
wards  T.  T.  devised  all  his  mes- 
suage, farm,  and  lands,  &c.  situate 
in  one  of  the  two  hamlets  by  name, 
in  the  said  parish  which  he  pur- 
chased of  L. :  Held  that  the  lands 
in  the  other  hamlet  did  not  pass ; 
and  that  evidence  dehors  the  will 
to  shew  that  he  intended  to  pass 
all  the  lands  which  he  purchased 
of  L.  was  not  admissible.    Doe  d, 
Tyrrell  v.  Lyford  and  Another, 
H.  56  G.  3.  550 

DILAPIDATIONS. 

The  successor  may  have  separate 
actions  against  the  executor  of  the 
late  rector,  for  dilUpidations  to  dif- 
ferent parts  of  the  rectory*  Young 
Y.Mun6y,T.55G.S.  183 

EAST-INDIA  COMPANY, 
See  Mandamus,  3. 


EJECTMENT. 

1 .  The  lessor  of  the  plaintiff  in  eject- 
ment cannot  release  the  action. 
J9of,  dem,  Byne  and  Others,  v. 
Brevoer  and  Another,  T.  55  G.  3. 

300 

2.  A  third  person  cannot  defend  as 
landlord  tr])on  the  trial  of  an  eject- 

R  r  2  ment 
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ment,  where  it  appears  that  the 
tenant  in  potoession  came  in  as 
tenant  to  lessor  of  plaintiff,  and 
paid  rent  to  him,  under  an  agree- 
ment that  has  expired.  Dof  ,  dem, 
Knighif  ▼•  Zjodtf  Smtfthe^  M. 
5^  G.  3.  Page  347 

ELEEMOSYNARY  CORPORA- 

TION, 

See  Mandamus,  6. 

ERROR,  WRIT  OF. 
Leave  refused  to  take  oat  executton 
notwithstanding  a  writ  of  error, 
where  it  did  not  appear  but  that 
the  declaration  of  the  defendant 
that  he  would  sue  out  a  writ  of 
error  and  deky  plaintiff,  was  made 
before  any  action  pending.  An 
afidarit  to  ground  a  rule  for  leave 
to  take  out  executioD  notwith- 
standing a  writ  of  error  may  be 
sworn  before  judgment  signed. 
Dadtett  v.  Barnard  and  Another^ 
T.  65  G.  3.  330 

ESCAPE. 
Bail  put  in  after  the  term  in  which  the 
wnt  is  returnable,  is  not  an  answer 
to  an  action  against  the  sheriff  for 
an  escape,  brought  before  it  was 
put  in.  Moses  and  AntahtTy  Assign 
nees,  SfC.  v.  Norrisy  M.56G3.     397 

EVIDENCE, 
See  Dkvisb,  8.     Settlement  by 
HiRiKO  AND  Service,  1.    Wit- 
mess.    Pleading,  2. 

1.  In  order  to  establish  a  settlement 
by  apprenticeship,  it  was  proved 
that  the  indenture  was  only  of  one 
part,  and  that  upon  application  to 
the  pauper,  who  was  Uien  ill  and 
died  soon  afterwards,  to  know  what 
had  become  of  it,  he  declared  that 
when  the  indenture*  expired  i^  was 
given  to  him,  and  he  burnt  it  long 
since ;  and  it  was  also  proved  that 
enquiry  was  made  of  the  executrix 
of  the  master,  who  .said  that  she 
knew  nothing  about  it :  Held  that 


EVmSNCE. 

d^  proof  was  sufficient  to  let,  bt 
parol  evidence  of  the  contents  of 
the  indenture.  The  Kmg  v.  J%r 
Inhabitants  qfMerton,  £75567.3. 
P^e48 

2.  In  an  action  by   a   copjhoklrar 
against  the  lord  oS  a  manor  for  s 
fidse  return  to  a  manclanms,    in 
which  mandamus  a  custom  was  set 
forth    in   respect    of   comiiolds 
granted  for  two  lives,  that  the  aur* 
viving  life  should  renew,  jMEyMt|^  ta 
the  Iwrd  sachjine  as  should  he  set  htf 
the  howu^Of  to  be  eqwd  to  too  .years 
improoea  vahte^    and   not  guilty 
pleaded,  depositions  made  in  an 
ancient    smt,    instituted   against 
a  former  lord  of  the  manor  by  a 
person  who  claimed  to  be  admitted 
to  a  cop^rhold  ior  lives,  upon  a 
custom  for  any  copjiiold  tenant 
for  life  or  lives  to  chsinge  or  fill  up 
his  lives,  paying  ta  the  lord  a  rea^ 
sonaUefne  to  be  set  by  the  lard  or 
his  steward^  and  which  depositions 
were  made  by  witnesses  on^behalT 
of  the  said  copyholder,  were  held 
to  be  admissible  evidence  for   the 
lord,    as    depositions  of  persons 
called  on  behalf  of  a  person  stand- 
ing   in.vari  jure  with  the  now^ 
copyholaer,  although  it  was  not 
proved  that  the  persons  making 
such  depositions  were  copyhold- 
ers, but  It  appeared  only  from  the 
depositions  themselves,  that  they 
were  such,  and  were  acquainted 
with  the  customs  of  the  manor* 
And  their  depositions,  si^pposin^ 
them  to  be  only  admissible  as  de> 
clarations    of  persons    deceased^ 
were  not  inadmissible  on  account 
of  their  being  made  post  Utem 
motamy  because  the  sSme  custom 
was    not    in    controversy  in  the 
former   suit    as   in   the  preaent. 
Freeman  v.  PhsUifps  msd  Another, 
H.  56G.8.    ^  48e 

3.  In  trespass  ^•cfaitf./y^*  and  not 
putlw,  the  issue  at  the  trial  beings 
m  which  of  two  counties  die  loc.  m 
juo  was  situate,  an  exen^^cation 
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•f  the  depositions  taken  in  an  an- 
cient suit  to  perpetuate  testimony, 
to  which  plaintiff  and  defendant 
were  priries,  was  held  to  be  ad- 
.  inissible  evidence  at  the  trial, 
-^  though  it  appeared  that  the  inter- 
rogatories upon  which  the  depod- 
tions  were  framed  were  leading 
interrogatories,  such  as  would  not 
have  been  allowed  to  be  put  at  the 
trial.  WilUam  Y.  Wuliams,  H. 
56G.3.  Page  497 

4.  The  king's  proclamation,  reciting 
that  it  had  been  represented  that 
Certain  outrages  had  been  com- 
mitted in  different  parts  of  certain 
counties,  and  offering  a  reward  for 
the  discovery  and  apprehension  of 
offenders,  is  admissible  evidence  to 
pnlve  an  btroductory  averment  in 
an  information  for  a  libel,  that  di- 
vers acts  of  outrage  had  been 
committed  in  those  parts.  The 
•King  V.  Suiton,  H.  56  G.  3.  532 
•5.  So,  a  preamble  to  an  act  of  par* 
*  liament,  reciting  the  existence  of 
such  outrages,  and  making  provi- 
sion against  them,  is  admissible  for 
the  same  purpose.  i&. 

6.  it  is  not  a  misdirection,  if  the 
Judge  refer  the  jury  to  their  own 
knowledge  of  ahy  particular  facts 
.whidi  have  been  proved,  as  matter 
of  ilhistralion  only,  and  not  as  mat- 
ter of  evidence.  ib. 
7«  Aa  introductory  averment  that 
'  outrages  had  been  committed  in 
'*  ttnd  in  ike  neigUtmrhood  of  N.y  is 
'  divisible ;  so  that  it  need  not  be 
proved  that  they  were  committed 
vpn  both  places;  and  fourteen  or 
:Meen  nuleafrom  N.  may  be  con- 
.-  sidered  in  the  neighbournobd.    ib, 
S»  An  *  introductory  averment  that 
the  persons  engaged  in  such  out- 
tvges  had  been  reputed  ip  act  un- 
*  %'  der  the  direction  of  some  supposed 
and  unknown  person^  calleo,  drc.,. 
ndoe*  iiot  ntceumSj  import  that 
.the. person  is  an  existing  person, 
'Init  proof  that*  he  w*s  a  fictitious 


person  set  up  for  the  purpose,  is 
sufficient.  Page  532 

EXAMINATION, 
See  Justices. 

EXECUTION, 

See  Et^Rptty  Writ  of. 

The  Court  refused  to  sUy  execution 
after  verdict  and  judgment,  which 
was  affirmed  on  error,  until  the 
trial  of  an  indictment-*/or  perjury 
against  two  of  the  pUuntiff  *s  wit- 
nesses in  the  action,  and  the  rule 
nisi  having  been  obtained  upon 
the  defendant's  own  affidavit  alone, 
they  discharged  it  with  .costs. 
Warmck  v.  Bruce^  E.  55  6.3.  140 

EXECUTOR.    ;,: 

Although  a  person  cannot  be  charged 
as  executor  de  son  tort  ifhile  he 
acts  under  a  power  of  attorney, 
made  to  him  by  one  of  several  ex- 
ecutors who  has  proved  the  will, 
yet  if  he  continue  to  act  after  the 
death  of  such  executor,  he  maybe 
charged  as  executor  de  ion  tort, 
though  he  act  under  the, advice  of 
another  of  the  executors' who  has 
not  proved.  Cottle  v.-  E.  Aldrich^ 
Executor  of  C.  Aldnqh,  deceased^ 
T.  55G.S.  175 

FELONY, 

See  Costs,  4» 

FIERI  FACIAS, 
See  Amsndmkkt,  2 

FILIATION,     •' 
See  Bastaad.  i 

FOREIGN  COURTi 
See  Insurance,  4. 

In  covenant  to  indemnify  plaintiff 

>  from  all  debta  due  from  the  late 

.  ,..^R  r  3  .        ,  partner- 
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FRAUDS, 


FREIGHT. 


partnership  of  plaintiff;  defendant^  | 
and  D.B.y  and  from  all  suiu,  &c. 
proof,  of  a  copy  of  the  proceed- 
ings in  a  foreign  court  m  a  suit 
there,  instituted  against  the  late 
partners  for  the  recovery  of  a  part- 
nership debt,  in  which  a  decree 
passecl  against  them  for  want  of 
answer,  per  quod  a  sequestration 
issued  against  the  plaintiff's  estate, 
and  he  was  obliged  to  pay  the 
debt,  &c.;  was  held  to  be  conclu- 
'  sive  against  defendant,  and  that 
defendant  was  not  at  liberty  to 
shew  that  the  proceedings  were 
en*oneous.  Tarleton  v.  Tarldon, 
E.55G.S.  Page  20 

FRAUDS,  STATUTE  OF. 

Xv  A  corn-factor  at  M,  agreed  to  sell 
barley  of  the  plaintiff  to  the  de- 
fendant, to  be  delivered  at  Z.'s 
warehouse  at  2).,  to  go  by  the  first 
boatofZ..  which  went  from  N,  to 
jD.,  at  S8^.  per  quarter,  which  was  a 
higher  price  on  account  of  its  being 
to  be  delivered  at  X.'s  expence ; 
and  the  bgrlev  being  then  in  the 
.  hands  of  2 .,  tne  defendant  desired 
him  to  see  it  delivered  and  mea- 
sured and  put  up  properly,  and  the 
barley  was  sent  by  L,*b  first  boat, 
and  the  invoice  delivered  to  the 
defendant,  who  requested  time  to 
pay,  but  afterwards  refused  to  ac- 
cept the  barley :  Held  in  assumpsit 
for  the  price  that  this  was  a  con- 
tract for  the  sale  of  goods  within 
29  Car.  2.  c,  S.  s»  17.9  and  not  a 
mixed  contract  for  the  carriage  as 
well  as  sale,  though  the  price  was 
enhanced  by  the  carriage;  and 
that  the  defendant  having  appoint- 
ed the  particular  boat,  and  naving 
desired  T,  to  inspect  the  loading, 
did  not  amount  to  an  acceptance 
on  his  part.  Astei^  v#  Emery,  T. 
^5  G.  3,  S6Q 


FREIGHT. 

Covenant  by  charter-party  made  be- 
tween the  master  of  the  ship  aad 
the  freighter,  upon  a  voyage  from 
Liverpoolio  idaranham,  andthence 
back  to  L.,  that  the  freighter  should 
pay  for  the  freight  from  L.  to  M. 
ISK)/.,  and  from  M.  to  L*  at  the 
rate  of  2i<f.  per  tt. for  cotton,  which 
should  be  delivered  at  JL.,  such 
freieht  to  be  paid  as  follows,  viz. 
120f.  for  freight  of  the  outward 
cargo  to  Af.,  and  as  much  cash  as 
might  be  found  necessary  for  the 
vessel's  disbursements  in  M^  to 
be  advanced  by  the  freighter,  his 
affents  or  assigns,  to  the  master, 
when  required,  free  from  interest 
and  commission,  at  the  current 
exchange  of  the  place,  and  the  re- 
sidue of  such  freight  to  be  paid  on 
delivery  of  the  cargo  in  L.  The 
ship  arrived  at  M.y  where  the  120/. 
outward  freight,  and  also  192/.  for 
the  necessary  disbursements  oitbe 
ship,  were  paid  or  advanced  by  the 
freighter  to  the  master;  and  the 
ship  received  her  homeward  cargo 
ana  sailed  for  jL.,  but  was  lost  by 
capture:  Held  that  the  freighter 
was  not  entitled  to  recover  oack 
the  192/.  De  SilvaU  v.  KendaU, 
E.SSG.S.  Pages? 

GENERAL  AVERAGE, 
See  Insurance,  S,  4. 

HEIRS, 
See  Warranty. 

HOUSE  OF  COMMONS, 
See  Costs,  8. 

IMPORTATION, 
See  Wool, 


( 


IMPRISONMENT, 
See  Army. 


INDICT- 


INDICTMENT. 


INSURANCE. 
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JNDICTMENT. 

See  Cehtiorari,  1,  2.  Costs,  2.  4. 
Nui^ANCEy  ly  2*    Seittence. 

!•  In  an  indictment  for  a  Hbel  against 
W.  5.,  omittbg  to  allege  that  the 
defendant  published  it  '*  of  and 
concerning  W.  S./'  held  that  such 
omission  was  not  supplied  by  its 
being  alleged  in  the  introductory 
party ''  that  the  defendant  intended 
to  vilify  fV,S.y  he  having  been 
mayor  of,  &c.,  and  to  cause  it  to 
be  believed  that  as  such  mayor  he 
had  practised  corruption,  and  been 
guilty  of  abuse  in  respect  to  grant- 
ing a  licence  to  one  J.  L,  to  retail 
beer,"  &c.,  and  concluding  <<  to 
the  injury  and  disgrace  of  fV^  S." 
&<u;  although  the  innuendos  point- 
ed the  different  parts  of  the  libel 
to  W.  S,  and  to  J.L,,  and  to  the 
granting  the  licence.  The  King 
v.  Marsden,  E.55  G.  3.   Page  168 

2-  Indictment  against  a  miller,  charg- 
ing in  the  same  count  that  he  re- 

'  ceived  two  separate  parcels  of 
barley,  each  of  four  bushels  to  be 
ground  at  his  mill,  and  that  he 
delivered  three  bushels  46  lb.  of 
oatmeal  and  barley  meal  mixed, 
ot^er  and  different  than  the  pro- 
duce of  the  said  four  bushels,  is  ill 
for  the  uncertainty  to  which  of 
the  four  bushels  it  relates.  The 
indictment  is  also  ill  if  it  do  not 
shew  a  certain  place  where  the 
defendant  received  the  barley  to 
grind.  The  King  v.  Haynesy  T. 
55  G.S.  214 

S.  Indictment  does  not  lie  against  a 
miller  for  receiving  good  barley  to 
grind  at  his  mill,  and  delivering  a 
mixture  of  oat  and  ^barley  meal 
different  from  the  produce  of  the 
barley,  and  which  is  musty  and 
unwholesome.  ib. 


INNKEEPER. 

An  innkeeper  is  not  answerable  for. 
the  goods  of  his  guest,  which  are 
lost  through  the  negligence  of  the 
^uest,  out  of  a  private  room  in  ths 
mn  chosen  by  the  guest  for  the  pur- 
pose of  exhibiting  to  his  customers 
his  goods  for  sale,  the  use  of  which 
room  was  spranted  by  the  innkeeper 
who  at  me  same  time  told  the 
guest  that  there  was  a  key  and 
that  he  might  lock  the  door,  which 
he  neglected  to.  do.  Burgess  v, 
Clements,  T.  55  G.S.      Page  306 

INNUENDO. 
See  Indictment,  I. 

INSURANCE. 
See  Premium,  Return  op. 

1.  Where  a  ship,  being  under  con- 
duct of  a  pilot,  in  her  course  up 
the  river  to  Liverpool^  was,  against 
the  advice  of  the  master  fastened 
at  the  pier  of  the  dock-basin,  by  a 
rope  to  the  shore,  and  left  there, 
and  she  took  the  ground,  and  when 
the  tide  left  her,  fell  over  on  her 
side  and  bilged,  in  consequence  of 
which  when  the  tide  rose  she  filled 
with  water,  and  the  goods  were 
wetted  and  damaged:  Held  that 
this  was  a  stranding  to  entitle  the 
assured  to  recover  for  an  average 
loss  upon  the  goods.  Carrvihers 
V.  Sydehotham^  E.  55  G.  3.         77 

2.  The  assured  shall^not  be  prevented 
from  recovering  against  tne  under- 
writer an  aveiBge  loss  upon  a  da- 
mage by  stranding  occasioned  by 
the  neglect  of  a  Ztv^rpoo/.  pilot, 
appointed  under  stat.^7  G.S.c.78., 
while  the  ship  is  under  his  con- 
duct, ib. 

3.  "tht  wages  and  provisions  of  the 
the  crew,  while  a  ship  remained  in 
port,  whither  she  was  compelled- 
to  go  for  the  safety  of  ship  and 
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INSURANCE. 


cargo,  in  order  to  repair  a  damage 
occasioned  by  tempest^  were  hdd 
not  to  be  the  subject  of  general 
average;  nor  the  expences  of  such 
repair;  nor  the  wages  and  pro* 
visions  of  the  crew  during  her 
detention  in  port,  to  whicn  she 
returned,  and  was  detained  there 
on  account  of  adverse  winds  and 
tempest;  nor  the  damage  occa^ 
sioned  to  the  ship  and  tackle,  by 
standing  out  to  sea  with  a  press  of 
sail  in  tempestuous  weather,  which 
press  of  sail  was  necessary  for  that 
purpose,  in  order  to  avoid  an  im- 
pending peril  of  being  driven  on 
shore  and  stranded.  Pamr  and 
Another  y.  Whitmope^  E.'55  G.S. 
P^e  141 

4.  The  insurer  of  goods  to  a  toreippa 
country  is  not  liable  to  indemmfy 
the  assured  (a  subject  of  that 
country,)  who  is  obliged  by  the 
decree  of  a  court  there,  to  pay 
contribution  to  a  general  average, 
which  by  the  law  of  this  countir 
could  not  have  been  demanded, 
where  It  does  not  appear  that  the 
parties  contracted  upon  the  footing 
of  some  usage  amons  merchants, 
(Dbtaining  in  the  foreign  country, 
to  treat  the  same  as  general 
average,  but  such  usage  is  to  be 
collected  merely  from  the  recitals 
and  assumption  made  in  the  de- 
cree. 141 

5.  An  abandonment  offered  to  be 
made  by  the  assured  to  the  under- 
writer,  upon  intelligence  brought 
of  the  capture  of  the  goods  m- 
suredy  which  the  underwriter  re- 
fused to  accept,  was  held  not  to 
entitle  the  assured  to  recover  as 
for  a  total  loss,  where  before 
action  brought,  the  goods  were 
recaptured  and  arrived  at  the 
place  of  destination,  jby  ivhidi  a 
partial  loss  only  was  sustained; 
ror  the  assured  can  only  recover 
an  indemnity  for  such  loss  as  he 
has  sustainea  at  the  time  of  acti<m 


brought      PaUenon  ▼•  Ritckie^ 
M.560.S.  Page  395 

6.  The  striking  of  a  ship  on  a  rock, 
where  she  remamed  a  minute  and 
a  half,  and  was  laid  on  her  beam 
ends,  was  held  not  to  constitute  a 
gtranding  within  the  meaning  of 
that  term  in  a  policy  of  aMurance. 
M'Dou^  V.  The  Royal  ExAangg 
Assurance  Company,  H,  56  G.S. 
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7.  An  abandonment  made  after  cap* 
ture,  under  circumstances  #iiich 
would  entitle  the  assured  at  the 
time  to  recover  as  for  a  total  loss, 
is  not  defeated  so  as  to  become  an 
average  loss  only,  by  the  mere 
restitution  and  return  of  the  ship's 
hull,  before  action  brought,  if  the 
restitution  be  under  such  condition 
as  to  make  it  uncertain  whether 
the  assured  may  not  have  to  pay 
more  than  its  worth :  as  where  a 
ship  insured  from  Lvoervooi  to 
Sierra  Leone,  was  captureo,  plmi* 
dered,  her  guns,  stores,  papers, 
and  instruments  taken  away,  and 
Che  voyage  lost,  and  was  carried 
to  Fayaly  where  proceedings  were 
instituted  in  the  Admiralty  Court, 
and  sentence  was  pronounced  in 
fitvour  of  the  assured;  but  appeal 
was  made  against  such  sentence, 
and  the  assured  abandcmed,  which 
abandonment  the  underwriter  re- 
fused to  accept  and  afterwards  the 
remainder  ox  her  cargo  was  sold 
at  Faval^  and  the  law  exoencea 
paid  tnereout,  and  the  rest  left  as 
a  deposit  to  answer  the  event  of 
the  appeal,  in  order  to  obtain  ilie 
release  of  Uie  diip,  and  afterwards 
the  ship  returned  to  Liverpooli 
Held  that  the  assured  mi^t  re- 
cover for  a  total  loss  in  an  acti<ni 
brought  after  the  ship's  return  to 
LiverpooL  M*  Iver  v.  Hendmnm^ 
U.  56  G.S.  576 


JUDGMENT, 
See  Practice,  1. 


JUKY. 


LEASE« 

JURY. 
'^Where  a  common  jury  panel  was  re- 
tumedy  together  with  a  special 
jury  panel|  and  no  special  juryman 
appearing,  the  cause  was  tried 
by  a  common  jury,  the  trial  was 
set  aside.  Holt  v.  Meddcfwcrqfty 
H.56G.S.  Page  467 

JUSTICES. 

An  order  of  removal  made  by  two 
justices,  upon  the  examination  of 
the  pauper  taken  by  one  of  them, 
pursuant  to  stat.  49  G.  3.  c.  124.  j.J4. 
need  not  state  the  special  circum- 
stances of  taking  the  examination, 
&c*  The  King  v.  South  Lynn^ 
AU  Saints,  M.  56  G.  3.  354 

LEASE. 

1.  A  lease  for  years  in  consideration 
of  a  sum  certain,  and  at  a  pepper- 
corn renty  does  not  reauire  an  ad 
valorem  stamp.  Roe  aem.  Larkin 
V.  ChenhaUs  and  Another,  E. 
S5G.S.  23 

2.  Lease  oi  lands  by  indenture  for 
21    years,    with    proviso   that   it 

.should  be  determinable,  by  lessee 
or  lessor,  at  the  end  of  the  first  7 
or  14  years,  and  memorandum, 
indorsed  six  years  after  the  exe- 
cution of  the  lease,  "  of  its  being ' 
acreed  between  the  parties  pre- 
laously  to  the  execution,  that  the 
lessor  shall  not  dispossess  nor 
cause  the  lessee  to  be  dispossessed 
of  the  said  estate,  but  to  have  it 
for  the  term  of  21  vears  from  this 
,  present  time ;"  which  memorandum 
was  signed  by  the  parties,  and 
stamped  with  a  lease  stamp,  but 
not  sealed:  Held  that  the  lessor 
might,  notwithstanding,  determine 
the  lease  at  the  end  m  the  first  14 
years.;  for  the  memorandum  did 
not  operate  as  a  new  lease  and 
surrender  of  the  first  lease.  Good' 
right  dem.  NkhoOi  v.  Mark,  E. 
SiG.S.  30 


LICEI7CE. 
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3.  L^e  for  years  by  indenture  reiv 
derinff  rent  and  lessee  covenants 
with  lessor  that  he  will  pay  the 
rent,  and  will  not  assign  without 
leave  of  lessor,  provided  that  if  the 
rent  be  in  arrear,  or  if  all  or  any 
of  the  covenants  herinafter  con- 
tained on  the  part  of  the  lessee 
shall  be  broken,  it  shall  be  lawful 
for  lessor  to  re-enter;  and  there 
were  no  covenants  on  the  part  of 
the  lessee  afler  the  proviso^  but 
only  a  covenant  by  lessor  that 
lessee  pajring,  &c.  and  performing 
all  ana  every  the  covenants  herein^ 
before  contained  on  his  part  to 
be  performed,  &c.  should  quietly  ^ 
enjoy:  Held  that  lessor  could 
not  re-enter  for  breach  of  the 
covenant  not  to  assign,  for  the 

{roviso  is  restrained  by  the  word 
ereinqfter  to  subsequent  cove- 
nants, and  though  there  were  none 
such,  yet  the  Court  could  not 
reject  Uie  word.  Doe  d,  Speneet 
V.  Godmn  and  Others,  T.  55  G.3. 
Page  265 

LIBEL, 
See  EviDBNCEy  4.    Indictmbkt,  L 

LICENCE. 

1.  A  ship  which  is  sent  to  a  place 
within  the  limits  of  the  S.  S.  Com- 
pany's charter,  in  order  to  bring 
home  part  of  a  return  cargo  of 
another  ship,  is  not  protected  by 
the  licence  granted  by  the  S.'S. 
Company  to  that  other  diip. 
Coane  and  Others  v.  Barber,  E. 
55  G.S.  16 

2.  A  licence  granted  by  the  S.S. 
Company  cannot  operate  retro- 
spectively, a. 

LIMITATION  OF  ACTIONS, 
St^Army.  . 


t 
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e02         LIMITATIONS. 

LIMITATIONS,  STATUTE  OF. 

In  assumpsit  for  money  due  on  an 
accountable  receipt,  plaintiff,  in 
order  to  take  the  case  out  of  the 
statute  of  limitations,  called  a  wit- 
ness, who  proved  that  he  called  on 
defendant,  and  shewed  him  the 
receipt,  and  asked  him  if  he  knew 
any  thing  of  it,  to  which  defend- 
ant answered  that  he  knew  all 
about  it ;  witness  then  asked  him 
for  the  amount ;  to  which  he  an- 
swered, it  was  not  worth  a  penny ; 
he  should  never  pay  it ;  that  it  was 
his  signature,  but  that  he  never 
had  and  never  would  pay  it,  "  and 
besides,"  he  added,  <*  it  is  out  of 
date,  and  no  law  shall  make  me 
pay  it :"  field  that  this  evidence 
was  insufficient  to  charge  the  de- 
fendant with  it,  for  there  was  no 
acknowledgment,  but  the  contrary, 
that  the  debt  ever  existed.  R&tv- 
crojfl  V.  Lomas,  H.  56  G.  3.  P.  457 

LIVERPOOL, 
See  CosTS|  4, 

MANDAMUS. 

1.  Where  a  copyhold  tenant  was 
forbid  by  the  lord  to  cut  under- 
wood upon  the  copyhold  without 
the  lord  8  licence,  the  Court  grant- 
ed a  mandamus  to  the  lord  to 
permit  him  to  inspect  the  court- 
rolls  so  far  as  related  to  the  cutting 
of  underwood,  afler  application  to 
and  refusal  by  the  lord,  although 
there  was  not  any  suit  depending. 
The  King  v.  Tower,  E.  55  G.3. , 

2.  Although  a  mandamus  does  not 
lie  to  the  churchwardens  to  make 
a  church-rate,  jct  it  lies  to  the 
churchwardens, ^c.  of  tw6  united 
parishes,  imder  stat.  10  Ann.  c.  1 1., 
to  ajBsemble  a  meeting,  pursuant  to 
$.  24.,  for  the  purpose  of  agreeing 
upon  {\nd  ascertaining  the  monies 


MANDAMUS. 

and  rates  to  be  assessed  for  the  re-* 
pair  of  the  church  of  one  of  those 
parishes.  The  King  w.  The  Church- 
wardens  and  Overseers  of  the  Poor 
of  St*  Margaret  and  St,  John,  West- 
minster, T.  55  0.3.  Page  250 

;.  Where  the  Court  of  Directors  of 
the  East-India  Company  sent  to 
the  board  of  controul  for  their  i^- 
proval,  a  draft  of  a  dispatch  direct- 
mg  payment  to  be  made  to  //., 
formerly  commissary  of  grain  to 
the  Indian  army,  for  a  quantity  of 
rice  belonging  to  H.,  and  taken  by 
the  commander-in-chief  for  the 
use  of  the  army,  (for  the  having  of 
which  rice  in  his  possession  H.  was 
dismissed  by  the  Court  of  Direct- 
ors, as  being  contraiy  to  the  exist  • 
ing  regulations,)  ana  the  board  of 
controul  altered  the  draft  of  the 
dispatch  by  substituting  a  different 
and  hieher  rate  of  payment  to  H, 
than  tnat  proposed  by  the  Court 
of  Directors^  which  the  Court  of 
Directors  refused  to  transmit  to 
India,  denying  the  authori^  of  the 
board  of  controul  to  make  the  al* 
teration ;  upon  a  rule  for  a  manda- 
mus to  die  Court  of  Directors  to 
transmit  the  altered  dispatch,  held 
that  this  alteration  made  by  the 
boal'd  was  not  within  33  G.  3.  c.  52. 
sA^.,  by  which  the  board  are  prohi- 
bited from  directing  the  increase  of 
the  establishedsalaries,  allowances, 
or  emoluments  of  any  governor  or 

.  other  officer  in  the  Company'«  ser- 
vice, unless  proposed  by  the.  Di- 
rectors ;  or  within  s.  18.,  by  which 
the  board  are  prohibited  from  di* 
recting  the  payment  of  any  extra- 
ordinary allowance  or  gratuity  to 
any  person  on  any  account  what* 
ever,  to  any  creator  amount  than 
proposed  by  Uie  Directors.  And 
whether  it  be  within  s.  16.,  by 
which  the  board  have  authority  to 
issue  orders  which  relate  to  the 
civil  or  military  government  or  re- 
venues only,  IS  a  matter  to  be  de- 
termined 


MANDAMUS. 


MANOR. 
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termined  by  appeal  to  the  priyy 
council,  and  not  by  this  Court; 
but  the  Court  enlarged  the  rule  to 
give  the  Directors  an  opportunity 
to  make  such  appeal.  The  King 
V,  The  Court  of  Directors  of  the 
East'India  Company^  T,  55  G.  S. 
Page  279 

4.  Mandamus  does  not  lie  to  restore 
the  clerk  and  treasurer  of  the 
guardians  of  the  poor  of  St.'Ni' 
cholasy  Rochester,  The  King  v. 
Guardians  of  St.  Nicholas,  Roches* 
tery  T.  55  G.  S.  324 

5.  Where  an  order  of  removal  from 
a  township  in  Yorkshire  to  a  parish 
in  Middlesex  was  executed  on  the 
12th  ofJanuart^y  and  the  Yorkshire 
Epiphany  sessions  were  holden  on 
the  18th,  and  the  parish  did  not 
appesd  until  the  Easter  sessions, 
when  the  justices  refused  to  re- 
ceive the  appeal,  this  Court  would 
not  grant  a  mandamus  to  the  jus- 
tices to  receive  the  appeal,  it  ap- 
pearing that  the  appellants  were  k 
not  reaidy  to  enter  and  try  their 
appeal  at  the  Easier  sessions^  but 
only  to  enter  and  respite.  The 
King  V.  The  Justices  of  the  West 
Riding  of  York,  T.  55  G.  3.    S27 

6.  Where  the  founder  of  an  elee- 
mo^ary  corporation  by  deed, 
^  £liz.f  made  by  virtue  of  an  act 
of  parliament,  granted  that  the 
same  should  be  for  the  sustentation 
of  poor,  needy,  and  impotent  peo- 
ple, and  especially  of  such  as  should 
DC  maimed  in  the  wars'in  the  ser- 
vice of  her  majesty,  to  consist  of  a 
master  and  twelve  brethren,  to  be 
appointed  by  him  and  his  heirs,  and 
that  it  should  be  governed  by  such 
rules  and  ordinances  as  were  an- 
nexed, or  at  any  time  thereafter 
should  be  made  by  him ;  and  after- 
wards he  made  certain  ordinances, 
viz.  that  the  people  i>f  certain 
towns  and  lordships  should  be  pre- 
ferred to  the  places  aforesaid  before 
;^ny.  other,  Recording  to  a  certain 


rotation,  and  that  the  Bkhop,  Dean, 
and     Archdeacon    of    Worcester 
should  be  visitors,  and  should  cor- 
rect, punish,  and  reform  all  abuses 
and  offences  to  be  committed  by 
the  master  and  brethren,  and  see 
that  his  ordinance  truly  executed 
according  to  its  meaning ;  and  af- 
terwards the  heir  of  the  founder, 
upon  a  vacancy  of  one  of  the  bre- 
thren, appointed  a  person  to  suc- 
ceed who  was  a  soldier  maimed  in 
the  wars,  and  poor  and  impotent,* 
but  not  belon^n^  to  either  of  the 
towns  or  lordships  mentioned  in 
the  rotation,    against  which  ap- 
pointment tluree  persons  belonging 
to  the  town  next  in  the  order  m 
rotation,  who  were  poor  and  impo- 
tent, and  some  of  them  wounded 
in  the  service,  appealed  to  the  vi- 
sitors, on  the  ground  that  the  ap- 
pointee was  ineligible,   and  that 
there  were  others  beside  them- 
selves belon^ng  to  the  said  town, 
who  were  eligible :  Held  that  such 
appeal  well  lav,  and  therefore  the 
Court  granted  a  mandamus  to  the 
visitors?,  who  had  heard  the  evi- 
dence in  such  appeal,  but  declined 
to  act  therein,  to  proceed  and  de- 
termine the  appeal.     The  King  v. 
The  Bishop    of   Worcester    and 
Others,  M.  56  G.  3.        Page  415 

MAINTENANCE,  ORDER  OF, 
See  ^ASTARP. 

MANOR, 
See  EviBEircE,  2.  Makbamus,  1. 

The  lord  of  a  manor  has  no  right  to 
enter  on  a  copyhold  of  inheritance 
and  cut  timber  for  his  own  use, 
leaving  sufficient  for  botes  and 
estovers,  if  there  be  no  custom  in 
the  manor.  Whitechurch  v.  Hof- 
wrthy,  AT-  56  G.3.  310 


MASTER 


CM 


NEW  TRIAL. 


MASTER  AND  SERVANT, 
See  Trover. 

MEMORANDUM, 
See  Lease,  2. 

MILLER, 
See  Indictmskt,  2,  3. 

MISDIRECTION. 

Xi  is  not  a  misdirection;  if  the  Judge 
refer  the  jury  to  their  own  know- 
ledge of  any  particular  fiu:t8  which 
have  heen  proved,  as  matter  of  il- 
lustration only,  and  not  as  matter 
of  evidence.  The  King  v.  SuUon^ 
JET.  56  6. 3.  Page  532 

MISNOMER, 
See  Practice,  '5. 

MONEY  HAD  AND  RECEIVED, 
See  Partners,  2. 

MURDER, 
See  Certiorari,  1. 

MUTINY, 
See  Army. 

NEW  TRIAL. 

1.  In  an  action  brought  under  the 
.  Chaocellor's  order,  a  new  trial 
may  be  moved  for  in  the  court 
where  the  action  is  depending, 
though  the  action  could  not  be 
sustained  without  the  aid  of  the 
Chancellor's  order.  Carstairs  and 
OAerSi  Assignees  of  Kensington  and 
Others^  BankrupU^  v.  Stein  and 
Others,  T.  65  G.S.  192 

S.  New  trial  refused  after  verdict  for 
defendant,  upon  not  fpnltj  to  an 
indictment  K>r  a  nuisance  to  a 
h^ay.  The  JSm  v.  Mann, 
iS6<S.5.  837 


a? 


OVERSEERS. 

NOTICE, 
See  Bills  of  ExcIiangx,  2# 

NUISANCE, 

See  Action  ok  the  Case.    New 
Trial,  2. 

1.  A  person  may  be  indicted  for  un- 
lawfully and  injuriously  carrvidg  m 
child  infected  with  tw  smaU-jioK 
along  a  pubUc  hi^hviyi  in  which 
persons  are  passmg,  and  near  to 
the  habitations  of  the  king's  sub- 
jects. The  King  v.  VantastdUloy 
E.  55G.S.  F^7S 

2.  It  is  an  indictable  offence  for  sn 
apothecary  unktafiiUy  and  kmri» 
eiislv  to  inoculate  children  with  the 
snuul-pox,  and  while  they  are  sick 
of  it,  unkanfuUy  and  injuriously  to 
cause  them  to  be  carried  along  a 
public  street.  The  King  v.  Bur- 
netty  T  65  G.  3.  272 

ORDER  OF  REMOVAL, 

See  Justices.    Settlement  bt 
Hiring  and  Service,  1. 

OVERSEERS, 

See  Assumpsit. 

An  q>pointment  by  two  justices  o# 
overseers  of  the  poor,  may  be  re- 
moved into  this  court  by  certiorari, 
without  app^ding  against  it  to  the 
quarter  sessions,  and  this  court 
^will  go  into  the  question  upon  affi- 
davit whether  the  place  for  which 
the  appointment  is  made  be  a 
townsnip  or  vill,  and  if  it  appeal 
by  the  affidavits  that  it  is  not,  and 
be  not  stated  to  be  such,  or  that  it 
is  reputed  to  he  such,  the  Court 
will  quash  the  appointment,  ne 
King  V.  T%e  InAMtanis  ^SMtd- 
ardlam,  M.  56G.S.  578 


PARTNEft3» 


PLGADma 


POOR-HATE* 
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PARTNERS, 

See  Witness,  2^ 

L  If  the  names  of  two  partners  in 
trade  appear  (amoi^  others)  on 
the  oertincate  of  registry,  as  own- 
ers of  a  ship,  the  registry  acts  do 
not  prevent  the  shewing  how  and 
in  what  proportions  the  several 
Owners  are  respectively  entitled, 
and  though  thepartners  may  derive 
title  under  diflerent  conveyances, 
yet  if  their  shares  were  purchased 
with  the  partnership  funds,  and 
treated  by  tliem  as  partnerdiip 
pronerty,  and  the  partners  become 
bankrupt,  these  shares  wiU  be  con- 
sidered as  the  joint  property.  Ex 
parte  Jones  and  Otker$y  H.  56  G.  S. 
Page  460 

2.  In  assumpsit  against  one  of  several 
partners  for  not  delivering  ^oods 
with  a  count  for  money  had  and  re- 
ceived, to  which  defendant  pleaded 
that  the  promises  were  made  jointly 
with  A,  and  B.  it  i^^peared  that 
defendant  being  partner  with  A. 
and  B.  made  the  contract  indivi- 
dually, though  in  the  name  of  the 
partnership,  and  for  the  sale  of 
partnersh^  property,  and  that  in 
fraud  of  his  partners  he  received 
the  money  to  his  own  use,  though 
the  bill  drawn  by  him  for  the  mo- 
ney was  in  the  partnership  name : 
Held  that  plaintiff  might  recover 
the  money  so  received  under  the 
common  count.  Hudson  and  An- 
other  V,  Robinson,  H.  56  0. 8.  476 

PILOT, 
See  Insurance,  1,  ^. 

PLEADING, 

See  BiLLa  of  Exchanok,^.  1— -6. 
EviDENQE,  7,  8.  Partners,  2. 
Release,  3.    Variance,  1,2,3< 

!•  If  a  bail-bond  be  dated  and  made 
after  the  return  of  the  writ,  the 


dsfendant  may  avoid  it  on  nm^esi 

Jadum.    Thonipsony.RocipM.66* 

G.S.  Beige  SS8 

2.  If  plaintiff  declares  against  the 
sheriff  for  a  fiedse  return  of  nuOa 
bona  to  2L^fa.  against  the  goods 
of  R.  and  «/;  S.,  and  alleges  that 
<'  although  R:  and  J.  S.  had  goods, 
&c  witmn  his  bailiwick,  &c.  yet 
defendant,"  &c. ;  this  allecation  is 
sustained,  though  plaintiif  do  not 
prove  that  R.  S.  had  any  goods; 
for  it  is  severable  that  both  or  either 
of  them  had  goods,  &c.  Janes  v.  Sir 
fV.Cla^on,  M.660.S.         349 

3.  A  way  of  necessity  cannot  be 
pleaded  generally,  without  shew- 
ing the  manner  in  which  the  land, 
over  which  the  way  is  claimed,  ia 
charged  with  it.    BuUard  v.  Hat" 

^  rison,  M.56.  G.3.  887 

POLICY, 

See  Premium,  Return  or* 

POOR, 

See  Assumpsit. 

POOR-RATE. 

1.  The  trustees  under  the  will  of  a 
person  seised  in  fee  of  two  third 
parts  oiti  manor,  suSbiject  to  certain 
leases  to  a  company  of  adventurers 
of  the  ihines  ofleaa,tin,  and  copper 
ore,  and  other  minerals, .  under  the 
moors,  oommoos,  or  wastes  of  the 
manor,  at  a  rent  certain,  are  not 
^  rateaUe  to  the  relief  of  the  poor 
for  such  rent;  and  therefore  a  rate 
by  which  they  were  rated  in  one 
sross  sum  for  such  rent,  and  also 
m  respect  of  their  being  owners 

.  and  occupiers  of  the  moors,  com- 
mons, and  wastes  within  the  tiUmor, 
was  held  ill.  The  King  v.  Welbank 
and  Others,  T.  55  G.  3.        -^222 

.2.  A  canteen  in  barracks  demised  to 
B.  by  the  barrack4)oard  for  a  year^ 
at  a  rent  of  15/.  for  the  canteen  and 
buildings,  and  also  the  farther  sum 

of 
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practice: 


PREMIUM,  RETtfRN  OF. 


ci'SlQL  for  the  privilege  of  uftng 
the  same  as  a  canteen,  and  selling 
therein  provisions  and  liquors,  &c. 
usually  sold  by  sutlers,  with  power 
of  distress  for  the  aggregate  sum, 
was  held  to  be  one  entire  rent  for 
.  the  canteen;  and  therefore  jB.was 
held  rateable  to  the  relief  of  the 
poor  as  occupier  of  the  canteen, 
in  respect  of  the  525/.  aggregate 
rent,  and  not  merely  in  respect  of' 
the  151.  The  King  v.  Bradford, 
T.6S0.S.  Page  317 

POUNDAGE, 
Set  Sheriff. 

POWER.      . 
See  DevisE;  7. 

PRACTICE. 

See  Bail,  I,  2.    Certiorari.   Es- 
cape.   Jury. 

1.  In  order  to  obtain  leave  to  enter 
up  judgment  on  an  old  warrant  of 
attorney,  it  must  be  sworn,  that 
the  defendant  was  alive  on  a  da^ 
in  fuU  term;  the  essoign  day  is 
not  sufficient.  £y/e«  v.  Warren^ 
T.  55  O.  S.  174 

2.  When  in  proceedings  by  oripnal 
against  four,  the  venue  is  changed 
into  a  county  palatine  on  the  ap- 
plication of  three  of  the  defendants, 
who  appear  separately  by  one  at- 
torney, and  undertake  not  to  as- 
sign the  want  of  an  original  for 
error,  the  Court  will  reouire  a  si- 
milar undertaking  from  the  fourth, 
who  has  appeared  by  a  different 
attorney,  ricdes  and  Another  v. 
HoUani  and  three  Others^  T. 
55G.S.  2SS 

S.  Affidavit  of  debt,  "  that  defend- 
ant is  indebted  to  plamtiff  in  60001, 
upon  a  bond,  bearmg  date,  &c.  and 


made  and  entered  bto  by  defend* 
ant  to  plaintiff  in  the  poal  sum  of 
25,OOo2."  without  shewing  the  coq.- 
dition  of  the  bond,  is  insufficient : 
and  the  Court  discharged  defend- 
ant on  common  bail.  Bosanjuet 
and  Others,  &c.  v.  FiBisy  T.  55G.S. 
Pa^e  330 

4.  The  year  being  in  figures  m  the 
English  notice  does  not  make  the 
service  of  the  process  irregular. 
Butler  V.  Coheny  T.  55  G.  3.    335 

5.^  Defendant  discharged  on  common 
bail,  and  notice  of  declaration  set 
aside,  on  the  ground  of  a  ildsno- 
mer  in  the  Christian  name,  upon 
application  made  before  the  time 
for  pleading  in  abatement  exph'ed. 
Smtth  V.  Innes,  M.  53  6. 3.     360 

6.  Service  of  a  latitat  directed  to  the 
sheriff  of  Surrey ,  at  Batsan*8  cof- 
fee-house in  the  city  of  London,  is 
irregular,  and  the  Court  will  set  it 
aside.  Secus  if  there  be  a  doubt 
as  to  the  confines.  Chase  v.  Joyce 
M.  56  G.  3.  412 

7.  The  sheriff  may  be  ruled  to  bring 
in  the  body  on  the  same  day  that 
he  returns  cepi  corpus,  if  the  time 
for  putting  •  m  bail  has  expired. 
The  King  v.  The  Sheriff  of  Mid- 
dlesexy  in  a  Cause  of  Pouchee  v. 
Lieveny  M.  56  G.  S.  427 

PREAMBLE, 
See  Evidence,  5. 

.    PREMIUM,  RETURN  OF. 

The  assured  were  held  not  entitled 
to  a  return  of  premium  upon  a  po- 
licy at  and  from  a  place  within  the 
limits  of  the  South-Sea  Company's 
charter,  the  ship  being  without  a 
licence  from  the  S,  S.  Company  at 
the  commencement  of  the  risk, 
and  up  to  the  time  of  her  loss,  al- 
though the  assured  procured  a  li- 
oence  as  soon  as  they  could,  and 

before 


PRIZE-MONEY. 

•    before  they  knew  of  her  loss,  and  | 
the  licei^ce  was  made  to  relate  to 
a    time    antecedent  to  the  loss. 
Coxait  and  Others  v.  Barber^  E, 
55G.S.  Page  16 

PRIVILEGE. 

'An  attorney  sued  by  ^///jointly  with, 
a  person  having  privilege  of  par- 
liament does  not  lose  his  privilege. 
Ramsbottom   and  Others  v.  Har* 
court  and  Bavcden,  H.  56  G.  3. 

585 

PRIZE-MONEY. 

1.  The  King's  warrant  of  the  26th  of 
June  ISOOf  for  the  distribudou  of 
prize  taken  in  the  expedition  to 
the  Texely  did  not  intend  to  autho- 
rize the  two  commanders  in  chief, 
and  die  flag  and  general  officers, 
or  such  of  them  as  could  conveni- 
ently be  assembled,  to  determine 
or  to  refer  to  the  determination  of 
others,  the  right  of  a  flag  officer 
claiming  his  ^are  of  the  distribu- 
tion, as  being  the  naval  commander 
in  chief  at  the  time  of  the  capture. 
Lord  Viscount  Duncan^  Executor 
of  Lord  Viscount  Duncan,  deceased, 
V.  Mitchell,  Administrator  of  Sir 
A.  MitcheUy  deceased,  E.  55  G.  3. 

105 

2.  Where  an  admiral,  appointed  to 
the  conunand  of  an  expedition  from 
this  country  was  instructed  to  put 
himself  and  his  fleet  under  the 
command  of  the  admiral  command- 
ing the  station,  if  his  co-operation 
should  be  necessary,  and  did  ac- 
<;ordingly  put  himself  and  his  fleet 
junder  such  command,  and  was  di- 
rected by  the  admiral  of  the  sta- 
4ion,  whilst  he  remained  with  him 
to  consider  himself  under  his  com- 
mand, and  to  attend  to  all  orders 
and  signals  whilst  the  fleets  were 
on  the  same  station,  and  the  admi- 
ral of  the  station  did  several  acts 


QUai;9^ARRANTO,     607 

forwarding  the  objects  of  the  expe- 
dition, and  issued  orders  relating 
thereto,  but  in  consequence  of  iU 
health  left  the  station  with  the 
ships  under  his  command,  and  sailed 
for  England,  and  at  the  time  when 
the  enemy's  fleet  agreed  to  snrren- 
der  was  out  of  sight,  and  not  in  a 
situation  to  have  afforded  the  least 
assistance,  and  the  enemy's  fleet 
surrendered  the  day  after  he  sailed : 
Held  that  the  admiral  of  the  station 
was  not  entitled  to  his  share  of  dis- 
tribution of  prize  as  commander-in- 
chief  of  the  expedition  at  the  time 
of  the  capture,  but  that  the  admi- 
ral appointed  to  the  conunand  of  it 
was.    lb.  Page  105 

PROCLAMATION, 
See  Evidence,  4>« 

PROMISSORY  NOTES, 

See  VariAtVCS,  S. 

A  note  promising  to.  pay  «/.  F»  or 
order  a  s^m  certain,  &e  amount 
of  the  purchase-money  of  a  quan- 
tity of  fir  belonging  to  jF/.,  with  an 
indorsement  thereon  at  the  time  of 
making  the  note,  that  it  was  given 
on  condition  that  it  should  be  void 
if  any  dispute  should  arise  between 
H,  and  fv,  respecting  the  fir,  was 
held  not  to  be  a.  promissory  note 
within  Stat.  S  &  4  Ann,,  c.  9«  Hart- 
lei^  V.  Wilkinson  and  Another,  E, 
55  G.  3.  25 

PROMOTIONS,  449,  450. 

QUO  WARRANTO. 

Upon  an  application  for  a  quo  war* 
ranto  information,  suggesting  that 
the  defendants  were  elected  con- 
trary to  theprovisioDS  of  a  particular 
charter, 


u» 


RELfiASE. 


SALVAGE* 


t^liarte^,  theaffdsvit must  state  that 
the  charter  waa  accepted,  or  that 
die  Usage  has  been  in  confiHtnity 
to  the  charter;  and  the  Court,  after 
^terminin^  that,  the  affidavit  was 
ill  for  omitting  so  to  state,  refused 
leave  to  amend  it.  The  King  v, 
Barzeymd  (MerSf  T.  55  G.  3. 
Page  253 

RELEASE. 

1.  The  lessor  of  the  plaintiff  in  eject- 
ment, cannot  release  the  action. 
Dor,  dem.  Bvne  and  Others^  v. 
Brewer  and  Another,  T.55.  G.3. 
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SL  A  release  contained  in  k  deed, 
which  recited  that  defendant  stood 
indebted  to  his  creditors  in  the 
several  sums  set  to  their  respective 
names,  and  that  th^y  had  agreed 
to  take  of  defendant  15^*  in  the 
pound  npon  the  whole  of  their  re- 
spective debts,  whereby  the  credi-^ 
tors,  in  consideration  of  the  said 
I5s.  in  the  pikmd  paid  to  th^  be- 
fore exe0til^vwe  release,  each 
imd  every  6t  Uiem  did  release  de« 
fenda^G^  from  all  manner  of  actions, 
debts j  claims,  and  demands  in'  law 
and  equity,  which  they  or  any  or 
either  had  against  him,  or  inere- 
q/gter  cotddy  Mouldy  or  migki  have; 
by  reason  of  any  thing  n*om  the 
beginning  of  the  world  to  the  date 
of  release,  was  held  to  release 
nothing  but  the  respective  debts, 
and  all  actions  and  demands  toudi- 
ina  them ;  for  the  general  words  of 
release  have  reference  to  the  par- 
ticular recital,  and  shall  be  go- 
verned by  it. 

Therefore  where  to  debt  brought  by 

Slainti&  on  defendant's  bond,  the 
efendant  pleaded  thisrelease,  held 
that  plaintifis,  in  their  replication, 
might  plead  that  the  bond  was  given 
by  the  defendant  with  others  as  a 
security  for  the  repajnnent  of  bills 
.drawn  upon  them  by  Uie  defendant) 


and  for  monies  advanced  to  hhn, 
and  that  the  sum  set  against- thdr 
names  in  the  release  was  due  to 
them  from  the  defendant  on  the 
day  of  the  release  on  his  own  ac- 
count, and  the  monies  intended  to 
be  secured  by  the  bond,  although 
part  was  due  at  the  time  of  exe- 
cuting the  release,  were  not,  nor 
was  any  part  included  ot  meant  by 
them  or  by  defendantto  beincluded 
in  the  sum  set  against  their  names 
or  in  the  release.  Payler  and 
Others  V.  Homersham,  M.  36  G.S. 
Page  423 

RELIEF,  ORDER  FaR, 

See  Appeal. 

REMOVAL,  ORDER  OF, 

See  Justices.     Settlbment    by 
Hiring  and  Sbrvicb»  1* 

RENT, 
See  PooR-RAtlB,  fc^,.--^ 


REPLEVIN  BOND, 

See  Debt,  2. 

RETURN  OF  PREMIUM, 
See  pRiBMiuM,  Return  or. 

REVOCATION, 

See  Devise,  1.— Will,  1. 

SALE  OF  GOODS, 
See  Frauds,  Statute  or. 

SALVAGE. 

1.  Where  a  ship  was  chartered  upon 
a  voyage  out  and  home,  at  2/.  lOs. 
per  ton,  register  measurement,  per 
month,  25001.  to  be  paid  on  clear- 
ing outwards,  the  like  sum  at  the 
end  of  twelve  months,  and  the  re- 
mainder three  months  after  being 
reported  at  the  custom-house  on 
it  her 


SCIRE  FACIAS. 


SETTLEMENT. 
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her  return ;  and  the  ship  delivered 
her  outward  cargo,  and  sailed  with 
her  homeward  cargo,  and  was  cap- 
tured and  recaptured  on  the  home- 
ward voyage,  and  the  ship  and 
cargo  were  sold  by  consent  of  all 
parties,  the  owner  and  charterers 
having  respectively  made  claim  in 
the  Admiralty  Court  to  ship  and 
^oods,  where  restitution  was  de- 
creed to  them  upon  pajrment  of 
salvage :  Held  that  the  diarterers 
(having  paid  the  two  sums  of  250/.) 
were  not  liable  to  contribute  to  the 

«  ship-owner  for  salvage  in  respect  of 
their  goods,  where  the  proceeds  of 
the  eoods  fell  short  of  tne  sum  due 
for  &e  residue  of  the  freight,  but 
that  the  ship-owner  in  respect  of 
the  firright  was  liable  to  the  whole 
salvage ;  and  the  charterers  having 
paid  such  contribution  out  of  the 
proceeds  of  the  goods,  under  a 
securi^^  given  by  them  for  pay- 
ment of  the  salvage,  with  the  assent 
of  the  ship-owner  as  far  as  his  lia- 
bility was  concerned;  held  that 
they  might  set  it  off  in  an  action  of 
covenant  by  the  owner  for  the  re- 
sidue of  tne  freight*  Cox  and 
OtherSy  Amgnees  qf  Sufon  and 
Andenan^  BankrupU^  v.  May  and 
Others,  E.  SB  G.3.        Pace  151 

2.  Steus  as  to  the  charges  of  esta- 
blishing the  claim  to  the  cargo, 
and  procuring  the  decree  of  resti- 
tution, for  held  that  the  charterers 
alone  were  liable  to  them.  ib, 

SCIRE  FACIAS. 

In  scire  facias  to  have  executfon  for 
damagesand  costs  recovered  against 
J.  B.  upon  a  recognizance  of  bail, 
conditioned  in  case  the  said  J.  B. 
and  G.  K.  should  be  condemned  that 
«/•  B.  and  G.  K,  should  pay,  Stc,  or 
render  themselves,  the  plaintifis 
allege  that  J.B.  and  G.K.  have 
notpaidy  Sgc.  or  rendered  themselvesy 
according  to  the  form  and  effect  of 
Vol..  IV. 


the  recognizance:  Held  on  special 
demurrer  that  the  breach  was  ill 
assigned ;  for  non  constat  but  that 
«/.  i£  who  was  condemned,  has  paid 
or  rendered.  Wilkinson  and  Others 
V.  Thorley  and  Another,  E.  55 
G.3.  Page  33 

SENTENCE, 
See  Sessions.  . 

SERVANT, 
See  Trover. 

SESSIONS, 

See  Costs,  2. 

An  indictment  lies  to  the  quarter 
sessions  for  lighting  fires  on  the 
coast  contrary  to  stat.  47  G.  S. 
sess^^n  C.96.,  and  if  it  be  removed 
and  the  defendant  be  tried  and 
convicted  before  a  Judge  at  Nisi 
Priusy  this  Court  shall  award  sen- 
tence. The  King  v.  Cock,  E. 
55  G.  3.  71 

SETTLEMENT, 
See  Justices. 

SETTLEMENT  .«i3^    Apprentice- 
ship, 

See  Evidence,  1.    Witness,  1. 

A  parish-apprentice  was,  before  the 
passing  of  stat.  ISG.S.  c.  47., 
bound  till  24,  and  served  till  nearly 
attaining21,  when  his  master  being 
about  to  leave  the  parish,  and  no 
longer  wanting  his  service,  told  him 
that  he  might  leave  him  and  go 
where  he  liked,  and  shift  for  him- 
self,  but  if  he  could  not  provide 
for  himself,  he  might  return  to  him ; 
upon  which  he  Quitted,  and  when 
he  was  about  four  months  past 
21  bound  himself  bv.  indenture  as 
apprentice  to  another  master  for 
three  years,  and  served  n-ith  him 
the  three  yeans :  Held  that  he  did 
not. acquire  a  settlement  by  ser- 
S  8  vice 
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SETTLEltfENT. 


SHERIFF. 


vice  under  the  second  indenture^ 
The  Kinff  v.  The  lubabitanU  of 
Bow,  otherwise  Nymett  Tracey^ 
M.56G.3.  Page  383 

SETTLEMENT  — fi^  Hiring  and 

Service. 

T,  An  order  for  the  removal  of  a 
married  woman  (not  stating  her  to 
be  such)  and  her  children  to  Y. 
adjudging  that  the  lawful  settle- 
ment of  her  and  her  children  is  in 

,  Y.f  was  held  well  without  adjudg- 
ing that  y.  was  her  hosband's  set- 
tlement; and  proof  by  the  mother 
of  the  husband  that  he  gained  a 
settlement  in  Y.  by  hiring  and  ser- 
vied  was  held  sufficient  without 
calling  the  husband,  although  it 
appeared  that  he  was  in  this  coun- 
try. The  King  v.  Inhabitants  of 
^Yspiftti/,E.55G.S.  52 

2.  A  hirmg  at  Ss.  ner  week,  and  two 
guineas  Jbr  the  narvest  to  do  any 
thing  the  gardener  should  set  him 
about,  is  not  a  yearly  hiring.  The 
King  V.  Inhabitants  of  Lambeth, 
T.55G.?.  315 

SETTLEMENT— ^yfl  Tenement  of 
10\.  a-Year. 

1.  Where  a  person  rented  and  resided 
on  a  tenement  of  4/.  a-year,  and  in 
the  same  year  bought  at  a  public 
luicticm,  on  12th  August,  four  lots 
of  oats  growing  in  one  field,  for 
12/.  14^.,  which  oats  were  of  differ- 
ent kinds,  that  ripened  at  difierent 
periods,  and  he  began  to  reap  them 
on  14th  September,  and  continued 
reaping  them  as  they  ripened,  and 
carted  them  away  at  intervals  be- 
tween the  14th  September  and  the 
3d  November,  on  which  day  he 
carted  off  the  last  load :  Held  that 
he  did  not  thereby  acquire  a  settle- 
ment. The  King  v.  The  Inhabi- 
tants of  Bawness,  r.55G-3.  210 
If.  Where  pauper's  husband,  being  a 
soldier,  deserted  and  left  his  fanuly 


in  the  parish  of  £.,  and  the  wife 
during  his  abstence,  took  ahoui^eat 
5/.  a-year  in  ^.,  aad  lived  in  it 
with  her  family,  and  also  took  an- 
other house  at  five  gimie^s  ^-year, 
and  put  some  ofherhusband'^^ur- 
niture  in  it,  intending  to  remove 
thither,  but  never  did  remove,  but 
underlet  it;  and  during  the  time 
she  held  both,  her  husband  came 
to  see  her,  and  remained  ^evea 
weeks  concealed  in  the  house  where 
she  lived,  and  i^'as  made  acquainted 
with  her  having  taken  the  two: 
Held  that  the  hu«band  did  not  ac- 
quire a  settlement  by  this  resi- 
dence. The  King  v.  The  Inhabi- 
tants of  Ashton-under-Li/fne,  M* 
56  G.  3.  Pa^e  357 

3.  The  taking  a  grant  of  a  ucence 
from  the  lord  of  a  manor  to  erect 
a  cottage  on  a  piece  of  land,  ren- 
derixig  an  annuiaL  rent  of  10&  6d* 
as  a  quit-rent,  and  also  a  ^ant  of 
a  licence  to  inclose  a  piece  of 
ground  for  a  garden  to  the  said 
cottage,  both  being  parts  of  the 
waste,  and  building  a  cottage  there- 
on, and  residing  m  it  a  year  and  a 
half,  were  held  not  to  confer  a  set- 
tlement ;  this  beinff  a  Ucence  oid  v, 
and  not  a  grant  of  any  interest  in 
land.  The  King  v.  The  Inkahi- 
tants  of  Hornchn-on-the-HiUy  H. 
56G.S.  562 

SHERIFF, 
See  EscAFX. 

Where  the  sheriff  levied  under  a  fi. 
fa.,  and  received  the  money,  and 
afterwards  the  judgment  and  exe- 
cution being  set  aside  for  irregu- 
larity, and  the  money  ordered  to 
be  returned,  paid  it  back  with  the 
assent  of  tlie  plaintiff;  Held  that 
the  staU  43  G.  3.  «•  46.  docs  not 
take  away  his  remedy  by  action  of 
debt  agamst  the  plaintiff  for  hi$ 
poundage.  Rasostome  v.  Wilkin' 
son,  T.  55  G.  3.  256 

SHIP, 


STATUTES. 


TITHES. 


€11 


SHIP, 

S^  Bankrupt,  1.  Partners,  1. 

SIMONY, 
See  Bond,  1. 

SMALL-POX, 
See  NeiSANCE,  1,  2. 

SOUTH  SEA  COMPANY, 
S&i  Licence,  I,  2. 

SPECIAL  DAMAGE, 
Stt  Action  om  tliE  CasI:,  2. 

STAMP, 
S^e  Lease,  L 

STATUTB  OF  FRAUDS, 
ISee  l^RAvbs,  Statute  op. 

STATUTES. 
idw.  111. 
45.  C.3.   Bxe^mi^on  from  tithes. 

Page  1S6 
Heft.YI. 

14.  c.  1.    Ja^ticesof  nlgiprius.  44*3 

Elk. 

15.  c.S.  i.2.    Bastards.  560 
^.  e.^.    Sheriff 's  poundage.      256 

Jac.  I. 
21.  c.  19.    Bankrupt.  242 

Car.  11. 
13  ft  14.  e.  12.    Settleitienl        212 
29.^.3.1.1?.    Stat.  offtAu«&.   263 

WiU.  III. 

9  ft  10.  e.  1 1  •    S^ttemenu^  iii  2 

Anrie. 

3  ft  4.  e.  9.   Promissory  notes.  25 

8.  ^14.     ttex|k.  113 

ip.  ell.    Church  rate.  250 


Geo.  IL 

12.  c.  29.    Gefneral  coimty  rate. 

Page  433 

13.  e.  18.  s.  7.    County  rate.      439 
23.  c.  3S.  s,  19.  Middlesex  coun- 
ty cotirt  act.  169 

^5.  c.  36.     Expences  of  prose- 
cutor. 522 
.     C.37.    Sentence.                   443 

27.  C.3.  Expences  of  Witnesses.  524 

Geo.m. 
18.  C.78.  5.64.    Costs.  g08 

18.  c.  19.    Costs  on  acquittal.     524 
26i  ^.  60.     Ship  registry.  454 

28.  C.52.      Controverted  elec- 
tions—Costs.  234 

33.  c.  52.    East  India  Company.  279 

34.  C.68.     Ship  registry.  454 
37.  c.78.    Liverpdol pilota.  77 

42.  c.  90.    Local  mihtia.  407 
c.  101.  (Local  and  personal.) 

Commercial  Road.  27.  n. 

43.  C.46.    Sheriflfe' poundage.     256 
r;153.  5.13.      InipoJrtation 

pf  wool.  346 

47.  sess.  2.  c,  66.   Lightmg  fires 

cm  the  coast.  71 

49.  c.  121.  ss.  8. 17.     Bankrupt 
—  Annuity.  333 

c.i24.  5.4.       Settlement — 
Examination  of  pauper.  355 

52.  c.  39.  (General  pilot  act.)  82. 87 
c.  155.  5.12.    Religious  as- 
semblies —  CoQvietion.  :509 

STAYING  EXECUTION, 
See  Execution. 

STRANDING, 
See  Insurance,  1,  2. 6. 

'    SURETY. 
Sde  Bankrupt,  2. 

SURRENDER; 
See  Lease,  2. 

S  s  2  TITHES. 


Hit 


VARIANCE. 


VARIANCE* 


TITHES. 
Oak  wood  of  more  than  SO  years* 
standing,  not  growing  from  acorns, 
but  from  old  stools,  which  stools 
belonged  originally  to  trees  which 
had  stood  more  than  20  years,  were 
held  not  to  be  so  clearly  entitled 
by  Stat.  45  Ed.S.  c.S.  to  exemp- 
tion from  tithe,  as  to  make  a  ver* 
diet  which  subjected  them  to  tithe 
a  wrong  vercQct  Ford,  Widow, 
and  Another  Executorsof  Hn  Ford, 
Clerk,  V.  RacsUr,  E.  55  G.  3. 
Page  180 

.     TRANSPORT, 
See  Chabtxepabtt. 

TRIAL, 
See  Jury. 

TROVER. 

A  servant  may  be  charged  ip  trbver, 
although  the  act  of  conversion  be 
done  by  him  for  the  benefit  of  his 
master.  Stephens  and  Others,  As* 
signees,  y.EtxwtU,  T.  55  G,  3.    259 

TRUSTEES, 
See  Action  in  thx  Cask. 

USURY. 
Whether  a  commission  of  one-half 
per  cent,  upon  abadung  account 
be  usurious  or  not,  is  a  question 
for  the  jury,  depending  upon 
whether  it  may  be  ascribed  to  a 
reasonable  remuneration  for  trou* 
ble  and  expence,  or  whether  it  be 
a  colour  for  the  payment  of  in- 
terest above  51.  per  cent,  upon  a 
loan  of  money,  and  if  there  be  a 
contrariety  of  evidence  upon  that 
p<Mnt,  tbe  Court  will  not  set  aside 
the  verdict  and  grant  a  new  trial, 
although  the  verdict  be  against 
the  opinion  and  direction  of 
the  Judge  who   tried  it;   unless 


it  appears  clearly  that  the  jury 
have  drawn  an  erroneous  ccmdu- 
clusien.  Carstairs  and  Others, 
Assigneesqf Kensington  andOthers, 
BaJerwats,  v.  Stdn  and  Others,  T. 
56  G.  8.  Fi«e  192 

VARIANCE, 
See  Bills  or  Exchajiob,  1.6. 

1.  Where  plaintiff  declared  in  cove- 
nant, that  defendant  demised  to 
him  a  wharf  and  storehouses,  ^c,, 
the  word  in  the  deed  being  store- 
house:  it  was  held  to  be  a  &tal 
variance,  although  no  breach  was 
assigned  upon  the  demise  of  the 
storehouse,  but  only,  upon  a  cove- 
nant by  defendant,  not  to  suffer  a 
wharf  to  be  erected  on  his  estate 
to  the  injurjr  of  the  said  wharf,  j^er 
quod  phuntiff  was  deprived  of  €:er- 
tain  gains  which  would  otherwise 
have  arisen  from  wharfage  dues, 
store-room,  ftc.  Hoar  v,  AfslZ, 
H.56G.S.  470 

2.  In  debt  on  a  mort£age-deed  for 
non-payment  of  the  mortgase- 
money,  plaintiff  declared  that  de- 
fendant Dound  himself,  his  heirs, 
executors,  and  administrators,  and 
proved  a  deed  in  which  defendant 
bound  himself,  his  executors  and 
administrators  only :  Held  that  this 
was  not  a  material  variance.  Hom- 
korough  V.  Wilkie,   H.  55  G.  S. 

471  n. 
9.  Where  the  indorsee  declared 
against  the  maker  of  a  promissory 
note,  that  he  made  the  sake  fay- 
aUe  at  the  house  of  Messrs.  B.  and 
Co.,  London,  and  upon  production 
of  the  note  at  the  tnal  it  appeared 
that  the  address  at  the  house  of 
Messrs.  B.  and  Co.  was  not  a  part 
of  the  note,  but  only  a  memoran- 
dum at  the  foot  of  the  note :  Held 
that  this  was  a  variance.  Exon  v. 
RussiU,  H.56G.3.  505 

VENUE. 


WILL. 


WITNESS. 
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VENUE, 
See  PaACTicXy  2« 

VISITOR, 
See  Mandamus,  6. 

WARRANTY. 

A.y  B.,  C,  tenants  in  common  in 
tail,  D.  releases  to  A,  and  C.  and 
tlieir  heirs  all  his  undivided  part, 
and  all  his  estate  and  interest  there- 
in, habend.  to  them,  their  heirs  and 
assigns,  as  tenants  in  common^  and 
not  as  joint  tenants  to  the  use  qf 
them,  and  their  assigns,  and  J9.  cove- 
nants with  A.  and  C,  their  heirs 
and  assigns,  that  he,  Us  heirs.  Sec* 
would  warrant  and  for  ever  defend 
the  premises  to  i4i*and  C.  (without 
^  the  word  heirs)  against  all  persons, 
and  that  A.  and  C,  their  heirs 
and  assigns,  should  quietly  enjoy, 
&c. :  Held  that  the  release  passed 
the  interest  of  B.  to  An  ana  C.  as 
tenants  in  common,  and  not  as 
joint-tenants,  and  that  the  warranty 
annexed  to  die  release  created  a 
discontinuance  of  B.'s  estate  tail, 
and  barred  B,  and  those  claiming 
under  him,  as  against  those  claim- 
ing under  the  release,  (x£  a  sub- 
sequently-acquired right  in  fee. 
Doe,  detn.  Hutchinson  and  Others, 
y.Prestwidge,  T.  55  G.  3.  Page  178 

WAY, 
See  Pleading,  3. 
A  person  who  prescribes  in  a  pie 
estate  for  a  private  way,  cannot 
justify  going  out  of  it  on  the  ad- 
loining  land,  because  the  way  is 
impsMable.  BuUardy.  Harruon, 
M.S6G.S.  387. 

WILL, 
See  Devise. 
J.Bn  married  and  afterwards  made 
bis  will  and  devbed  to  his  neice, 


and  afterwards  died,  leaving  hia 
wife  ensient  with  a  daughter,  which 
was  imknown  to  him:  Held  that 
the  birth  of  the  daughter  was  not 
a  revocation  of  the  will.  Doe, 
dem.  White  v.  Bar/brd  and  An- 
other,  E.  55  G.  S7  Page  10 


WITNESS. 

1.  Where,  upon  appeal  against  urn 
order  of  removal,  the  appellants, 
in  order  to  shew  a  settlement  in  a 
third  parish,  called  the  pauper  to 
prove  that  he  was  bound  appren- 
tice by  indenture  to  D,  and  served 
in  the  third  jMurish,  and  then  pro- 
duced the  mdenture,  but  fiuiing 
to  prove  the  death  of  the  sub- 
scribing witness,  so  as  to  entitle 
them  to  prove  his  hand-writing, 
proposed  to  call  the  pauper  to 
prove  his  own  execution,  and  that 
of  the  other  parties  to  the  inden- 
ture, which  evidence  the  Sessions 
rejected:  Held  that  the  Sessions 
did  weU,  for  the  rule  winch  re- 
quires the  subscribing  witness  to 
be  produced,  or  his  absence  ac- 
counted for,  applies  as  well  to 
settlement  cases  as  others.  The 
King  V.  The  Inhabitants  of  Har- 
ringtoorth,  M.  56  G.  3.  350 

2.  In  assumpsit  against  one  of  several 
partners  tor  not  delivering  goods, 
with  a  count  for  money  iiad  and 
received,  to  which  defendant  plead- 
ed that  the  promises  were  made 
jointly  with  A*  and  B.,  it  appeared 
that  defendant  being  partner  with 
A.  and  B,  made  the  contract  indi- 
vidually, though  in  the  name  of 
the  partnersliip,  and  for  the  sale 
of  partnership  property,  and  that 
in  traud  of  his  partners  he  received 
the  money  to  his  own  use,  thoueh 
the  bill  drawn  by  him  for  the 
money  was  in  the  pamership  nttne : 
Held  the  plaintin  might  recover 

the 
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the  money  so  received  under  the 
cokotfion  connt.  And  A,  was  held 
a  eoiUpetent  wHhess  fbr  the  plain- 
tiff to  pratt  that  defendant  was 
taever  authorised  or  employed  by 
the  pttrtners  tb  make  the  coftthict, 
ted  that  he  received  the  money 
to  his  own  use.  Hudson  and 
Another  v.  Robmtent  H.  56  G.S. 
Page  476 


WOOL. 

WOOL. 

The  statute   43  G.  3.  c.  153.  *.  IS. 

does  not  authorize  the  importation 

of  cotton  toool  into  Great  Britain, 

OUversonv.Loughtnah^  M.S6  G.S^ 

Page  346 

YEAR. 
See  PtACticK,  4. 


Ef^D   Of  THE   FOUflTH  VOLUAlE. 


Priflted  bj  A.  Strahan,  Law-Printer  to  Hif  Majett/i 
Frmters-StrecCy  X^ondoo. 
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